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Ms Julie-Ann Schafer 19 February 2021
President By Email

National Competition Council
info@ncc.gov.au

Dear Ms Schafer

Application for certification of the Queensland Rail Access Regime -
Submission

Industry submission

This submission is made by Herbert Smith Freehills on behalf of the following companies
each of which hold producing coal assets in Central Queensland:

. Anglo American Metallurgical Coal Pty Ltd (ACN 076 059 679);

. BHP Billiton Mitsui Coal Pty Ltd (ACN 009 713 875);

. BMA Alliance Coal Operations Pty Ltd (ACN 096 412 752);

. Byerwen Coal Pty Ltd (ACN 133 357 632);

. Coronado Curragh Pty Ltd (ACN 009 362 565);

. Ensham Resources Pty Ltd (ACN 011 048 678), for and on behalf of ldemitsu

Australia Resources Pty Ltd (ACN 010 236 272), Bligh Coal Limited (ACN 010
186 393) and Bowen Investment (Australia) Pty Ltd (ACN 002 806 831);

. Hail Creek Coal Holdings Pty Ltd (ACN 625 050 722);

. Jellinbah Mining Pty Ltd (ACN 052 251 000);

. Kestrel Coal Pty Limited (ABN 42 079 044 689);

. Lake Vermont Resources Pty Ltd (ACN 114 286 841);

. Middlemount Coal Pty Ltd (ACN 122 348 412);

. Peabody Energy Australia PCI (C&M Management) Pty Ltd (ABN 65 077 890
932);

. Peabody Energy Australia Pty Ltd (ABN 93 096 909 410);

. Yarrabee Coal Company Pty Ltd (ACN 010 849 402); and

. QCoal Infrastructure Pty Ltd (ACN 134 946 606),

(together, the Producers).

The Producers are users of the Central Queensland Rail Network (CQCN), and were part
of the consultation and development process for the access regime in respect of this
network (as discussed in Part 3 below).

Purpose of this submission

This submission is provided in response to the application by the Premier of Queensland,
the Hon Annastacia Palaszczuk MP, for extension of the certification of the Queensland

Rail access regime under section 44NA of the Competition and Consumer Act 2010 (Cth)
(CCA) on 18 January 2021 by the National Competition Council (NCC) (the Application).
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This submission is provided in respect of the Aurizon Network rail access undertaking,
currently the 2017 Access Undertaking (UT5). The Producers support the Queensland
government’s application to extend the certification of the Aurizon Network rail access
undertaking which is currently and will continue to be an effective and appropriate access
regime until 8 September 2040.

Regime of access undertaking

As set out in the Application, the system providing third party access to critical rail
infrastructure in Queensland is comprised of the Queensland Competition Authority Act
1997 (Qld) (QCA Act), the rail safety regime and the following access undertakings for
declared rail services:

(a) UT5, Aurizon Network Pty Ltd (Aurizon)’s access undertaking under the QCA
Act in respect of Coal Systems comprising the Central Queensland Coal
Network which is the subject of this submission; and

(b) AU2, Queensland Rail Limited’s access undertaking under the QCA Act which
is not the subject of the Application and this submission.

This submission is provided in respect of UT5 specifically.

The development of UT5 was a collaborative process between Aurizon, the Producers
and a number of other users of the regime. Prior to approving UT5, the Queensland
Competition Authority consulted extensively, and approved the access regime after a
number of amendments were made to the proposed final form of UT5 to reflect public
comment (in particular from rail operators).

The Producers are of the view that this regime provides appropriate and effective access
to the CQCN service for their needs. We therefore support the Queensland government’s
submission.

Legal requirements of certification are satisfied

We understand the Application will be assessed by the NCC applying the same principles
as when the access regime was first certified, in accordance with Part 2.15 of the NCC'’s
Certification Guide (Guide). This assessment is therefore guided by the ‘clause 6
principles’ as set out in s 44M(4) of the CCA. These principles are each considered
guidelines rather than binding rules on the certification of the regime as per s 44DA. The
NCC will also consider the objects of the certification regime, as set out in s 44AA of Part
[IIA which are as follows:

e to promote the economically efficient operation of, use of and investment in the
infrastructure by which services are provided, thereby promoting effective
competition in upstream and downstream markets; and

e provide a framework and guiding principles to encourage a consistent approach
to access regulation in each industry.

The NCC will not consider any other matters as it is prevented from doing so under
s 44M(4) of the Act, though an effective access regime may contain additional matters
not inconsistent with the clause 6 principles.

Section 137 of the QCA Act prescribes the specific matters that must be included in a
compliant access undertaking.

4.1 Significant Infrastructure

The Producers support the Queensland government’s submission that the Queensland
rail network services covered by UT5 should be considered significant infrastructure.

The Central Queensland rail network would not be economically feasible to duplicate and
occupies a strategic position in the service delivery chain. The rail network provides
crucial access between various ports, mine sites, processing plants and other crucial
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infrastructure. Open access to the network is essential for effective competition in the rail
haulage market to provide efficient rail transport costs for coal mining and production in
Queensland.
As stated in the Application, we submit that the Queensland rail service is significant
infrastructure. There are no substitutes for the use of the CQCN.
4.2 Commercially tailored regime ensuring participation and prioritisation of access
seekers
The clause 6 principles provide that the access regime must ensure that access seekers
are able to negotiate and gain access through a process which is fair and equitable.
The Producers on whose behalf this submission is made have been party to the
negotiation and development of agreements under the UT5 and prior access regimes and
the Producers support Queensland’s conclusion that these regimes provide for
appropriate negotiation processes as required by the clause 6 principles.
5 Conclusion on Queensland’s application
The Producers submit that the NCC should approve the Application and extend the
certification of the Queensland rail access regime, inclusive of UT5, for a further 20 year
period until 8 September 2040.
Yours sincerely
Jay Leary Sarah Benbow
Partner Partner
Herbert Smith Freehills Herbert Smith Freehills
+61 8 9211 7877 +61 3 9288 1252
+61 408 101 028 +61 427 603 867
jay.leary@hsf.com sarah.benbow@hsf.com
Herbert Smith Freehills LLP and its subsidiaries and Herbert Smith Freehills, an Australian Partnership ABN 98 773 882 646,
are separate member firms of the international legal practice known as Herbert Smith Freehills.
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