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Abbreviations and defined terms
Abbreviation

Description

ACCC

The Australian Competition and Consumer
Commission

Application

Application of 14 September 2021 by the
Premier of South Australia, the Hon Steven
Marshall MP for a recommendation that the
South Australian Rail Access Regime be certified.

Certified

A ‘certified’ access regime is a regime for which
a decision is in force under s 44N of the CCA that
the regime is an effective access regime
(including as result of an extension under
s 44NB).

CCA

Competition and Consumer Act 2010 (Cth).

Clause 6 Principles

The principles set out in cls 6(2)-6(5) of the CPA.

Commonwealth Minister

The Commonwealth Minister responsible for
making a decision to certify an access regime
under s 44N of the Competition and Consumer
Act 2010 (Cth).

Council

National Competition Council

CPA

Competition Principles Agreement, as amended
on 13 April 2007.

ESCA

Essential Services Commission Act 2002 (SA).

ESCOSA

Essential Services
Australia.

JBRE

Journey Beyond Rail Expectations

Minister

The Commonwealth Minister.

Part IIIA

Part IIIA of the Competition and Consumer Act
2010 (Cth).

ROA Act

Railways (Operations and Access) Act 1997 (SA).

SA Rail Access Regime

The South Australian rail access regime, as
described in Section 4, below.

The Tribunal

The Australian Competition Tribunal.

Commission

of

South
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1 Recommendation
1.1

The South Australian rail access regime is established under the Railways (Operations and
Access) Act 1997 (SA) (ROA Act).

1.2

In accordance with s 44M(4) of the Competition and Consumer Act 2010 (Cth) (the
CCA),the National Competition Council (the Council) has assessed whether it should
recommend that the South Australian rail access regime (the SA Rail Access Regime) be
certified as an effective access regime

1.3

The Council’s view is that the SA Rail Access Regime meets the requirements for
certification and is therefore an effective access regime. The Council recommends that the
Commonwealth Minister certifies the SA Rail Access Regime for a period of 10 years

1.4

The Council’s reasons for its recommendation are set out in Sections 5 to 12 of this report.
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2 Application to certify the South Australian rail access regime
The application
2.1

On 14 September 2021, the South Australian Government applied to the Council, under
s 44M of the CCA, for a recommendation to certify the SA Rail Access Regime for a period
of 10 years.

2.2

The SA Rail Access Regime was previously certified as an effective access regime for a 10year period which expired on 25 July 2021. The South Australian Government’s application
states that the access regime remains unchanged since the Council’s previous assessment
in 2011. The Council notes a provision for the review and expiry of the access regime has
been inserted into the ROA Act. This is discussed at 6.23.

2.3

The SA Rail Access Regime is established under the ROA Act. The ROA Act applies to all
intrastate railways in South Australia, except for the Tarcoola-Darwin railway and rail
infrastructure services excluded by proclamation. In addition to setting out an access
regime for railway services, the ROA Act also sets out rules relating to the construction
and operation of railways in South Australia. The ROA Act and SA Access Regime are
described in further detail at Section 4.

Public consultation and the draft recommendation
2.4

The Council received the South Australian
14 September 2021 and published it on its website.

Government’s

application

on

2.5

The Council also invited interested parties (via a notice on its website and through an
advertisement published in The Australian newspaper on 23 September 2021) to make
written submissions on the application by 8 October 2021. No submissions were received.

2.6

On 29 October 2021, the Secretariat of the Council wrote to the South Australian
Government seeking further information regarding the significance of certain
infrastructure.

2.7

The Council then published its draft recommendation on the Application to certify the SA
Rail Access Regime on 16 December 2021. The Council's draft recommendation to the
Commonwealth Minister was that the SA Rail Access Regime be certified for a period of
10 years. The Council invited written submissions on the draft recommendation from
interested parties with submissions due on Monday 24 January 2022.

2.8

On 22 December 2021 the South Australian Government, in response to the 29 October
2021 letter, provided the Council with a submission explaining why it considers particular
infrastructure is ‘Significant Infrastructure’ within the meaning of cl 6(3) of the CPA, and
what mechanisms exist for regulatory review of the SA Rail Access Regime for the purposes
of cl 6(4)(d). This submission is summarised and discussed in Section 6 of this report. No
other submissions were received.
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3 Overview of the legislative framework - certification
The history and purpose of the certification regime
3.1

At the 25 February 1994 meeting of the Council of Australian Governments, all state and
territory governments agreed to the principles for a national competition policy as
outlined in the report of the Hilmer committee. 1 That agreement is embodied in the
Competition Principles Agreement (CPA) (as amended on 13 April 2007).

3.2

Clause 6 of the CPA concerns reforms relating to third party access to significant
infrastructure under which the parties to the CPA agreed that the Commonwealth would
establish a generic national third-party access regime. The regime is established in Part
IIIA of the CCA and provides for regulated access to infrastructure services that are
declared on a case-by-case basis or subject to an access undertaking.

3.3

Governments also agreed that states and territories would retain the ability to regulate
access to services within their jurisdiction and that the national access regime would not
apply to services covered by effective state or territory regimes. An effective regime is one
that conforms to the principles set out in clause 6 of the CPA (Clause 6 Principles).

What does an ‘effective access regime’ mean?
3.4

Where the Commonwealth Minister decides that a state access regime is an effective
access regime for the service or the proposed service, this means that a service subject to
the regime cannot:
• be declared under Part IIIA and thereby become subject to the general access regime
in division 3 of that Part2
• be the subject of an access undertaking accepted by the Australian Competition and
Consumer Commission (ACCC).3

3.5

This is intended to provide access seekers, infrastructure operators, developers and other
parties with certainty about how access will be regulated.

What is the process for deciding whether an access regime is effective?
3.6

The responsible minister in the state or territory may make a written application to the
Council asking it to recommend that the Commonwealth Minister decide that a regime for
access to a service or a proposed service is an effective access regime.

3.7

Upon receipt of an application for certification, the Council commences a public
consultation process by publishing the application in a national newspaper and on its
website; and invites interested parties to make submissions. Where the Council seeks
public submissions on an application, it must provide at least 14 days after the notice is
given to receive submissions.4

1

Independent Committee of Inquiry into a National Competition Policy (Chair: Prof F G Hilmer) 1993, National Competition
Policy, AGPS, Canberra (Hilmer Report).
2

CCA, s 44F(1)(a).

3

CCA, s 44ZZA(3AA).

4

CCA, s 44NE(2).
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3.8

After considering submissions, the Council publishes a draft recommendation, including
the reasons for its proposed recommendation, and invites interested parties to make
further submissions.

3.9

The Council must make a recommendation to the Commonwealth Minister that he or she
should decide that the access regime is either effective or not effective for the service or
the proposed service5 and, if effective, how long that certification should be in force. 6

3.10 As mentioned earlier, the Council must make its decision within 180 days, subject to
certain ‘clock-stopping’ provisions (set out at s 44NC(3) of the CCA and noted in Section 2,
above). In certain circumstances, the Council may extend this 180-day decision-making
time period.7
3.11 The Council must inform the applicant and the service provider when it has provided its
final recommendation to the Commonwealth Minister.
3.12 After receiving the Council’s recommendation, the Commonwealth Minister must decide
whether the regime is or is not an effective access regime and the period for which
certification will be in force.8 The Minister must also publish his or her reasons for the
decision.
3.13 A certification remains in force for the duration specified in the Commonwealth Minister’s
decision unless the relevant state or territory ceases to be a party to the CPA.
3.14 If the Commonwealth Minister does not publish his or her decision on a recommendation
within the period starting at the start of the day the recommendation is received from the
Council and ending at the end of 60 days after that day, the Commonwealth Minister is
taken to have made a decision in accordance with the recommendation of the Council and
to have published that decision.9
3.15 The applicant for certification can apply to the Australian Competition Tribunal (the
Tribunal) for a review of the Commonwealth Minister’s decision. 10 The application for
review must be made within 21 days after the publication of the Commonwealth
Minister’s decision.11
3.16 The Tribunal may affirm, vary or reverse the original decision and the Tribunal’s decision
is taken to be the decision of the Commonwealth Minister. The Tribunal must make a
decision within 180 days of the application for review being made, although this period
can be extended.12

5

CCA, s 44M(3).

6

CCA, s 44M(5).

7

CCA, s 44NC(7).

8

CCA, s 44N.

9

CCA, s 44NB(3A)(a).

10

CCA, s 44O(1).

11

CCA, s 44O(2).

12

CCA, s 44ZZOA.
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What does the decision-maker have to consider when deciding whether a regime is
effective?
3.17 The Council, in deciding what recommendation it should make to the Commonwealth
Minister, must assess whether the access regime is an effective access regime in
accordance with s 44M(4) of the CCA. This specifies that the Council must:
(a) assess whether the access regime is an effective access regime by applying the
relevant principles set out in the CPA. 13 However, each of these relevant principles
have the status of a guideline rather than a binding rule. 14
(b) have regard to the objects of Part IIIA15
(c) must not consider other matters (although the regime itself may contain additional
matters that are not inconsistent with the CPA).16
3.18 The objects of Part IIIA are:
(a) to promote the economically efficient operation of, use of and investment in the
infrastructure by which services are provided, thereby promoting
effective competition in upstream and downstream markets
(b) to provide a framework and guiding principles to encourage a consistent approach
to access regulation in each industry.
3.19 As noted above at paragraph 3.17, in assessing whether an access regime applies the
Clause 6 Principles, the Council must apply those principles as guidelines rather than
binding rules. The Explanatory Memorandum for the Bill which inserted this provision17
states that “[t]here has been to date some uncertainty as to how strictly the Council and
the relevant Minister must apply [the Clause 6 Principles]”, and the new provision “clarifies
the situation by providing” that the principles “[have] the status of a guideline rather than
a binding rule.”18

13

CCA, s 44NA(4) and s 44M(4)(a).

14

CCA, s 44DA(1).

15

CCA, s 44NA(4) and s 44M(4)(aa).

16

CCA, s 44NA(4) and s 44M(4)(b).

17

Section 44DA was inserted by the Gas Pipelines Access (Commonwealth) Act 1998 (Cth).

18

Explanatory Memorandum for the Gas Pipelines Access (Commonwealth) Bill 1998 at paragraph 162.
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4 The South Australian rail access regime
4.1

The legislative framework for the SA Rail Access Regime is established by the ROA Act. The
objects of the ROA Act are:
• to promote a system of rail transport in South Australia that is efficient and
responsive to the needs of industry and the public
• to provide for the operation of railways
• to facilitate competitive markets in the provision of railway services through the
promotion of the economically efficient use and operation of, and investment in,
those services
• to promote the efficient allocation of resources in the rail transport segment of the
transport industry
• to provide access to railway services on fair commercial terms and on a nondiscriminatory basis.

4.2

The SA Rail Access Regime applies to all railway services and operators in South Australia
except those excluded by proclamation. On this basis, the railway services declared under
the ROA Act and subject to the SA Rail Access Regime are:

Table 1 Rail infrastructure services declared under the ROA Act
Owner or
controlling body

Rail gauge

Last
operational

Current above-rail
operator

One Rail Australia Pty Ltd Kevin to Thevenard line

Narrow

Operational

One Rail Australia Pty Ltd

One Rail Australia Pty Ltd Yards and sidings on the
interstate mainline

Standard

Operational

Multiple

Rail line

One Rail Australia Pty Ltd

Eyre Peninsula lines
(excluding Kevin to
Thevenard)

Narrow

2019

-

One Rail Australia Pty Ltd

Mid-North and Barossa
lines

Broad

2014

-

One Rail Australia Pty Ltd

Murray-Mallee region
lines

Standard

2015

-

Journey Beyond Rail
Expeditions

Passenger terminal at
Keswick

Standard

Operational

Journey Beyond Rail
Expeditions

Keolis Downer Adelaide
Pty Ltd

Adelaide metropolitan
rail network

Broad

Operational

Keolis Downer Adelaide
Pty Ltd

Minster for Infrastructure
and Transport

Stirling North to Leigh
Creek line

Standard

2017

-

Minster for Infrastructure Lines in the south-east
and Transport
of SA connecting to the
interstate mainline at
Wolseley

Broad

Nonoperational

-

Minster for Infrastructure
and Transport

Dual

Nonoperational

-

Wallaroo to Snowtown
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4.3

The railway services that are subject to the SA Rail Access Regime are:
• rail track and yards, but excluding freight terminals and private sidings
• passenger railway stations, and
• the services needed for the operation of these, such as train control.

4.4

Under s 28 of the ROA Act, an operator must provide an information brochure to access
seekers that sets out the terms and conditions, such as general rights of access, upon
which the operator is prepared to make its railway infrastructure available for use. The
operator must also refer to any relevant pricing principles and show how the terms and
conditions relate to, or compare with, these principles.

4.5

In addition to the railway services excluded by proclamation, the SA Rail Access Regime
does not apply to the Tarcoola-Darwin railway which is excluded by the ROA Act.19 Table
2 below shows the railway services excluded from the SA Rail Access Regime.

Table 2 Rail infrastructure services excluded under the ROA Act
Owner or
controlling body
Australian Rail Track
Corporation
One Rail Australia
Pty Ltd

Rail line

Rail gauge

Last
operational

Above-rail operator

Interstate mainline

Standard

Operational

Multiple

Tarcoola-Darwin line

Standard

Operational

One Rail Australia Pty Ltd

Narrow and
Standard

Operational

One Rail Australia Pty Ltd

One Steel Manufacturing Whyalla steelworks and
Pty Ltd
Middleback Ranges
Torrens Connect

Glenelg tramline

Broad

Operational

Torrens Connect

Australian Railway
Historical Society (South
Australian Division) Inc

Mt Barker – Goolwa –
Victor Harbor heritage
line

Broad

Operational

Australian Railway
Historical Society
(SouthAustralian
Division) Inc

Pichi Richi Railway
Preservation Society Inc

Port Augusta to Quorn
heritage line

Narrow

Operational

Pichi Richi Railway
Preservation Society
Inc

Various

Private sidings and
freight terminals

Various

Various

4.6

Various

A negotiate-arbitrate framework for the SA Rail Access Regime is set out in parts 5 to 6 of
the ROA Act. This includes provision for:
• how an access proposal may be submitted to an operator and the rules relating to
negotiation of access including the requirement for an operator to provide notice of
the receipt of an access proposal, the duty of an operator to negotiate in good faith
and the limitations on an operator’s right to contract to provide access

19

Section 7(3), ROA Act
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• the procedures for arbitration of access disputes including requests for arbitration,
conciliation and reference to arbitration principles to be taken into account, conduct
of proceedings, and awards.
4.7

South Australia’s independent economic regulator, the Essential Services Commission of
South Australia (ESCOSA) is responsible for monitoring and enforcing compliance of the
SA Rail Access Regime.20 Its role includes:
• establishing pricing principles for fixing floor and ceiling prices for railway services
• setting out other information requirements that operators of covered railway
services must provide in its information brochure to an access seeker
• facilitating resolution of access disputes, and
• reviewing the SA Rail Access Regime within the last year of each prescribed period.

20

Section 9, ROA Act.
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4.8

Figure 1 below summaries the operation of the SA Rail Access Regime.
Figure 1 Operation of the SA Rail Access Regime
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5 Assessment
5.1

The Council’s approach is to organise its consideration against the guiding Clause 6
Principles into the following categories of issues:
• the scope of the access regime
• the treatment of interstate issues
• the negotiation framework
• dispute resolution
• efficiency promoting terms and conditions of access, and
• the objects of Part IIIA.

5.2

In the Council’s view, the categories provide a logical framework for analysis, and help to
clarify how a regime addresses the necessary elements of an effective access regime. The
categories do not, however, replace the Clause 6 Principles as the basis for assessing a
regime’s effectiveness. In making its recommendation, the Council considers each Clause
6 Principle relevant to each of the categories.

5.3

After undertaking this assessment, the Council’s recommendation to the Commonwealth
Minister is that the SA Rail Access Regime is an effective access regime.

5.4

The Council’s reasons for this assessment are set out in the sections 6 to 12 below.

Page 13

6 Scope of the Access Regime
6.1

Clause 6(3)(a) of the CPA places limits on the types of infrastructure that are subject to an
access regime.

6.2

Clause 6(4)(d) is intended to ensure there is periodic review of the need for access
regulation to apply to a particular service. An infrastructure facility might at present not
be economically feasible to duplicate (so warrants access regulation), but the situation
may change over time, removing the need for access regulation.

Scope of SA Rail Access Regime (clause 6(3)(a))
Clause 6(3)(a): For a State or Territory access regime to conform to the principles set out in this
clause, it should:
(a) apply to services provided by means of significant infrastructure facilities where:
(i) it would not be economically feasible to duplicate the facility;
(ii) access to the service is necessary in order to permit effective competition in a
downstream or upstream market; and
(iii) the safe use of the facility by the person seeking access can be ensured at an
economically feasible cost and, if there is a safety requirement, appropriate regulatory
arrangements exist.
Application
6.3

As set out at Section 4, the rail infrastructure covered by the SA Rail Access Regime is:
• One Rail’s Kevin to Thevenard rail line
• One Rail’s yards and sidings on the interstate mainline
• One Rail’s non-operational lines: Eyre Peninsula lines, Mid North and Barossa lines,
and the Murray-Malle region lines
• Journey Beyond Rail Expeditions’ passenger terminal at Keswick
• Keolis Downer Adelaide’s Adelaide metropolitan rail network, and
• the non-operational Stirling North to Leigh Creek line, lines in the south-east of SA
connecting to the interstate state mainline at Wolseley, and the Wallaroo to
Snowtown line.

6.4

The South Australian Government submits that the railway infrastructure covered by the
SA Rail Access Regime is significant infrastructure as it plays an important role in
supporting the movement of freight for key industries in South Australia.21

6.5

The Kevin to Thevenard line is used to transport the majority of South Australia’s gypsum
production to port, with volumes on the line increasing over the last five years.

21

Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, p. 19.
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6.6

One Rail’s yards and sidings on the interstate mainline are used by national rail operators
to refuel, store, load and reconfigure trains. Efficient access to these yards and sidings is
economically significant because freight on the interstate mainline is an important method
of transport between the eastern states and Perth.

6.7

Regarding the non-operational rail lines, the South Australian Government submits that
demand for services on those lines could revive if there are changes in government policy
or in fuel prices that make rail transport more favourable than road transport for
transporting goods in those areas. The South Australian Government submits that because
of this, these rail lines remain significant infrastructure for their regional economies.22

6.8

The South Australian Government submits that railway services are likely to exhibit natural
monopoly characteristics and therefore are unlikely to be economically feasible to
duplicate.23

6.9

The South Australian Government submits that access to this rail infrastructure is vital to
provide services in the rail haulage market and therefore access is necessary to permit
effective competition in dependent markets.24

6.10 The South Australian Government submits that the Rail Safety National Law (South
Australia) Act 2012 (SA) ensures that rail services in South Australia are provided safely.25
Submission responding to Council’s letter of 29 October 2021
6.11 The South Australian Government provided the Council with a submission setting out why
it considers the Keswick Passenger Terminal and Adelaide Metropolitan rail network are
significant infrastructure which satisfy the factors in cl 6(3)(a)(i) – (iii).
6.12 In relation to the Keswick Passenger Terminal, the South Australian Government submits:
•

Significant infrastructure facilities
The terminal is significant infrastructure because it is the only facility in Adelaide
from which long distance passenger rail services can be operated. 26 The longdistance passenger services provided by the terminal are economically significant
to the state and nation, supporting the tourism sector and imparting heritage and
cultural value.27

•

Clause 6(3)(a)(i) – uneconomic to duplicate
It would be uneconomic to duplicate the passenger terminal facilities provided by
the Keswick terminal because:
o

It is generally accepted that rail infrastructure, including major rail
facilities, are uneconomic to duplicate,28 and

22

Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, p. 21.

23

Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, pp. 22-23.

24

Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, p. 23.

25

Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, p. 23.

26

This is because the interstate rail network uses standard gauge, as distinct from the broad gauge Adelaide metropolitan
network.

27

Government of South Australia, Submission to the Council dated 22 December 2021, pp 1, 2.

28

Ibid, p 2.
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o

•

Journey Beyond Rail Expectations29 (JBRE) operates four major services
from the terminal (Adelaide-Darwin, Sydney-Perth, Adelaide-Melbourne
and Adelaide-Brisbane) and there is spare capacity at the terminal that is
expected to be sufficient to accommodate any expansion of services to
meet foreseeable demand. As such, it would be uneconomic to duplicate
the passenger terminal facilities provided by the terminal.30

Clause 6(3)(a)(ii) - necessary to permit effective competition
JBRE is currently the only user of the passenger terminal, and ESCOSA’s 2020
review of the SA Rail Access Regime suggests that there have been no access
requests for the Keswick passenger terminal.31 However, in the event that a new
operator sought to compete with JBRE in the provision of long distance passenger
rail services from Adelaide, access to the Keswick terminal (which is uneconomic
to duplicate) would be essential. JBRE, as a vertically integrated provider of
passenger rail and terminal services, has an incentive to withhold access from
other parties. So, access to the regulated services covered by the SA Rail Access
Regime is likely to be necessary to permit effective competition in a dependant
market.32

•

Clause 6(3)(a)(iii) – Safe use of facilities
The framework for the safe operation of railways is supported by ongoing
certification of the Keswick passenger terminal.33

6.13 In relation to the Adelaide Metropolitan passenger rail network, the South Australian
Government submits:
•

Significant infrastructure facilities
The Adelaide Metropolitan passenger rail network is a broad gauge network
consisting of 6 lines and 89 stations across 132km. The network is operated as part
of the vertically integrated provision of metropolitan rail services by Keolis
Downer to the state government.34

•

Clause 6(3)(a)(i) – uneconomic to duplicate
It is typically accepted that rail infrastructure has natural monopoly characteristics
and is uneconomic to duplicate. This is particularly the case in a metropolitan area,
with very limited opportunity to secure an alternate rail corridor and the high
costs associated with providing the required standard of service. It is likely that if
increased capacity was required in the future, it would be more economical to
extend or expand the existing rail lines than to construct a new rail line.35

29

“Journey Beyond Rail Expeditions Ops” is a business name held by Great Southern Rail Pty Ltd.

30

Ibid.

31

ESCOSA, 2020 South Australian Rail Access Regime Review – Final Report, August 2020, p 8.

32

Government of South Australia, Submission to the Council dated 22 December 2021, p 2.

33

Government of South Australia, Submission to the Council dated 22 December 2021, p 2.

34

Government of South Australia, Submission to the Council dated 22 December 2021, p 3.

35

Government of South Australia, Submission to the Council dated 22 December 2021, p 3.

Page 16

•

Clause 6(3)(a)(ii) - necessary to permit effective competition
The Adelaide metropolitan rail network supports passenger services and provides
the only means of access from Adelaide to the currently non-operational broad
gauge Mid-North and Barossa lines. There has been periodic interest in the
operation of new rail service from Adelaide to the Barossa Valley. The opportunity
for a Barossa Valley tourist train is currently being examined. If this project were
to proceed, access to sections of the Adelaide metropolitan rail network and
Barossa valley rail line would be essential.36

•

Clause 6(3)(a)(iii) – safe use of facilities
The framework for the safe operation of railways is supported by ongoing
certification of the Adelaide metropolitan network.37

Council’s assessment
6.14 The Council accepts that the Kevin to Thevenard rail line; One Rail’s yards and sidings on
the interstate mainline; and the non-operational lines outlined in Section 3 are significant
infrastructure facilities, having regard to their importance to the South Australian
economy. Covered railway infrastructure is likely to exhibit natural monopoly
characteristics and is unlikely to be economically efficient to duplicate. The Council accepts
the submission of the South Australian Government that access to these services is likely
to be necessary to permit effective competition in dependent markets and that access can
be provided safely.
6.15 Noting the submission made by the South Australian Government responding to the
Council’s letter of 29 October 2021, the Council considers that the passenger terminal at
Keswick and the Adelaide metropolitan rail network, are significant infrastructure, having
regard to their role in facilitating current and possible future passenger logistics in South
Australia and their importance to the South Australian economy. Rail infrastructure,
including major rail facilities, is likely to exhibit natural monopoly characteristics and both
the Keswick passenger terminal and Adelaide metropolitan rail network represent
substantial investments which are unlikely to be economically efficient to duplicate. The
Council accepts the submission of the South Australian Government that access to these
services is likely to be necessary to permit effective competition in dependent markets
and that access can be provided safely.
6.16 As noted by the Council in 2011, the SA Rail Access Regime does not contain a mechanism
for an access seeker or interested party to seek that a rail service not currently covered by
the regime be covered by it.38 This continues to be the case. The Council notes that the
scope of ongoing regulatory review of the SA Rail Access Regime is discussed in the context
of cl 6(4)(d), below.
6.17 Further, it is possible that services which technically fall within the definition of ‘railway
services,’ but do not meet the requirements of cl 6(3)(a), may be proclaimed and subject
to access. ESCOSA, in its 2020 review, recommended that the South Australian
36

Government of South Australia, Submission to the Council dated 22 December 2021, p 3.

37

Government of South Australia, Submission to the Council dated 22 December 2021, p 3.

38

NCC, South Australian Rail Access Regime Final Recommendation, 2011, p. 18.
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Government consider introducing a consultative review mechanism by which rail
infrastructure services can be included or excluded from the access regime.39 The Council
also encourages the South Australian Government to consider adding such a mechanism.
6.18 The Council’s view is that the SA Rail Access Regime satisfies cl 6(3)(a).

Review of the right to negotiate access (clause 6(4)(d))
Clause 6(4)(d): Any right to negotiate access should include a date after which the right would
lapse unless reviewed and subsequently extended; however, existing contractual rights and
obligations should not be automatically revoked.
Application
6.19 The South Australian Government submits that the SA Rail Access Regime satisfies cl
6(4)(d) by providing that the regime will expire at the end of a prescribed five-year period,
unless ESCOSA has reviewed the regime and recommended that the regime should
continue.40
6.20 Further, the South Australian Government submits that the expiry or revocation of a
coverage declaration does not affect commercially negotiated access arrangements. Nor
does it affect awards made under the access regime.41
Submission responding to the Council’s letter of 29 October 2021
6.21 The South Australian Government submits that s 7A of the ROA Act provides that ESCOSA
must, within the last year of each prescribed period, conduct a review of the SA Rail Access
Regime to determine whether it should continue to apply to those operators and railway
services. ESCOSA’s statutory role to regularly review the regime provides an effective
mechanism to assess whether the Keswick passenger terminal, the Adelaide metropolitan
rail network and any non-operational rail lines should continue to be subject to the
regime, having regard to whether continued coverage by the regime remains appropriate
to the objectives of the regime, as set out in s 3 of the ROA Act.42
Council’s assessment
6.22 Clause 6(4)(d) is intended to ensure there is periodic review of the need for access
regulation to apply to the services the regime covers.
6.23 Section 7A of the ROA Act provides that ESCOSA must review the SA Rail Access Regime
every five years. This section was inserted following a recommendation by the Council
during the 2010-11 certification process.43 Once ESCOSA completes the review, it is to
provide a report to the Minister recommending whether the regime should continue to
apply. The SA Rail Access Regime will expire at the end of the five-year period, unless the
South Australian Government, on the recommendation of ESCOSA, has made a regulation
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ESCOSA, South Australia Rail Access Regime Review Final Report, 2020, p. 27.
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Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, p. 24
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Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, p. 25
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Government of South Australia, Submission to the Council dated 22 December 2021, p 4.
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National Competition Council, South Australia Rail Access Regime: Application for certification as an effective access
regime – section 44M of the Trade Practices Act 1974 (Cth) Final Recommendation, 2021, p. 5.
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extending the regime. As part of the review, ESCOSA may recommend changes to the
coverage of the regime.
6.24 Since the SA Rail Access Regime was certified in 2011, ESCOSA has conducted two reviews
of the regime (in 2015 and 2020). Both reviews recommended that the regime continue.
6.25 As noted by the South Australian Government, revocation of coverage does not affect
existing commercially negotiated access agreements. Awards made by an arbitrator under
the regime must state the period for which access is granted. The regime does not provide
any mechanism for awards made by an arbitrator to be affected by the expiry or
revocation of a coverage declaration. As such, they continue for the stated period
regardless of expiry of the regime or revocation of declaration.
6.26 The Council considers that the regime contains adequate mechanism for reviewing the
right to negotiate while ensuring that existing contractual rights under an access
agreement are preserved.
6.27 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(d).
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7 Treatment of interstate issues
7.1

Clause 6(2) of the CPA establishes principles for treatment of a service(s) provided by a
facility with influence beyond a jurisdictional boundary, or where there are difficulties
because the facility providing the service is located, in more than one jurisdiction.

7.2

Clause 6(4)(p) aims to ensure there is a single seamless process for obtaining access to a
service, so promoting timely and efficient outcomes.

Jurisdictional issues (clauses 6(2) and 6(4)(p))
Clause 6(2): The regime to be established by Commonwealth legislation is not intended to cover
a service provided by means of a facility where the State or Territory Party in whose jurisdiction
the facility is situated has in place an access regime which covers the facility and conforms to the
principles set out in this clause unless: (a) the Council determines that the regime is ineffective
having regard to the influence of the facility beyond the jurisdictional boundary of the State or
Territory; or (b) substantial difficulties arise from the facility being situated in more than one
jurisdiction.
Clause 6(4)(p): Where more than one State or Territory access regime applies to a service, those
regimes should be consistent and, by means of vested jurisdiction or other cooperative legislative
scheme, provide for a single process for persons to seek access to the service, a single body to
resolve disputes about any aspect of access and a single forum for enforcement of access
arrangements.
Application
7.3

The South Australian Government submits that the SA Rail Access Regime satisfies clauses
6(2) and 6(4)(p) because the regime only applies to railways and associated infrastructure
that are located entirely in South Australia. The rail infrastructure that is covered by the
regime is not subject to any other access regimes. The access regime cannot apply to the
Tarcoola-Darwin railway, which is the subject of the AustralAsia Railway (Third Party
Access) Act 1999 (SA and NT), nor can it apply to the interstate mainline which is subject
to a voluntary access undertaking under the National Access Regime.44

Council’s assessment
7.4

The SA Rail Access Regime applies to railways and associated infrastructure that are
located entirely within the jurisdiction of South Australia. No other access regime applies
to these facilities, so there is no prospect of conflict between access regimes.

7.5

The Council’s view is that the SA Rail Access Regime satisfies clauses 6(2) and 6(4)(p).

44

Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, pp. 26-27.
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8 Negotiation framework
8.1

Clauses 6(4)(a)-(c), (e)-(i) and (m)-(o) of the CPA seek to ensure that an access regime
provides an appropriate balance between commercial negotiation and regulatory
intervention to facilitate access negotiations.

8.2

The following clauses are also relevant to the negotiation framework and discussed in
subsequent sections:
•

Clauses 6(4)(g) -(i) and 6(4)(o) discussed in the dispute resolution assessment.

•

Clause 6(4)(n) discussed in the efficiency promoting terms and conditions
assessment.

Negotiated access (clauses 6(4)(a), (b), (c))
Clause 6(4): A State or Territory access regime should incorporate the following principles:
(a) Wherever possible third party access to a service provided by means of a facility should be
on the basis of terms and conditions agreed between the owner of the facility and the
person seeking access.
(b) Where such agreement cannot be reached, Governments should establish a right for
persons to negotiate access to a service provided by means of a facility.
(c) Any right to negotiate access should provide for an enforcement process.
Application
8.3

The SA Rail Access Regime is a negotiate/arbitrate model, including mechanisms to
encourage and facilitate negotiated agreements between providers of covered railway
services and access seekers. There are mechanisms relating to the exchange of
information, as well as mechanisms to establish and regulate arbitration between the
parties and enforce arbitration awards where negotiations do not lead to agreement.45

8.4

The South Australian Government submits that no disputes have arisen under the SA Rail
Access Regime that have required the arbitration provisions of the access regime to be
invoked during the period of the previous certification. While this means that the practical
application of the dispute resolution provisions remains untested, the Council has
previously been satisfied that the Access Regime complies with clause 6(4)(a)-(c) of the
CPA by providing for an effective recourse to dispute resolution.46

Council’s assessment
Agreed Access (Clause 6(4)(a))
8.5

Section 3 of the ROA Act provides that an object of the ROA Act is to provide access to
railway services on fair commercial terms and on a non-discriminatory basis. An operator
or industry participant must provide access to regulated services by agreement with the
customer on fair commercial terms.

45

Government of South Australia, Application for Certification of the South Australian Rail Access Regime, 2021, p28, 29.
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8.6

Section 31 of the ROA Act permits an access seeker to put a written access proposal to the
regulated operator. Section 32 requires the regulated operator, and any interested third
parties, to negotiate in good faith with the access seeker with a view to reaching
agreement on the access proposal.

Right to Negotiated Access (Clause 6(4)(b))
8.7

The ROA Act establishes the right for proponents to negotiate access, either on terms
agreed with the operator (Part 5), or on fair commercial terms determined by enforceable
arbitration (Part 6). To the extent that commercial arrangements cannot be otherwise
agreed in relation to any aspect of access to a rail service, Part 6 of the ROA Act contains
a dispute resolution process which can be invoked by the access seeker requesting ESCOSA
settle the dispute.

8.8

Section 35 of the ROA Act provides that an Access Seeker may, by written notice given to
the regulator, ask the regulator to refer an access dispute to arbitration; and a copy of a
notice under the section must be given to all respondents to the access proposal.

8.9

On receiving the request under s 35, s 36 of the ROA Act requires that ESCOSA:
•

must, in the first instance, attempt to settle the dispute by conciliation or appoint an
arbitrator and refer the dispute to the arbitrator; and

•

if the dispute is not resolved by conciliation after reasonable attempts have been
made to do so, ESCOSA must refer the dispute to arbitration.

Enforcement (Clause 6(4)(c))
8.10 As noted above, access disputes can be raised with ESCOSA and referred to arbitration. An
arbitrator’s award is enforceable: s 65 of the ROA Act.
8.11 Under s 38(1) of the ROA Act, the arbitrator must take the following principles into
account:
(a)

the objects of the ROA Act (extracted in paragraph 11.2))

(b)

the non-discrimination principles (see paragraph 10.13) the operator's legitimate
business interests and investment in railway infrastructure

(c)

the cost to the operator of providing access as sought by the proponent (excluding
costs arising from increased market competition)

(d)

if applicable—the economic value to the operator of additional investment the
proponent proposes to undertake

(e)

the economically efficient operation of the railway infrastructure

(f)

the pricing principles—
(i)

relating to the fixing of floor and ceiling prices specified in s 27; and

(ii)

relating to the price of access to a railway service specified in subsection (2)

(g)

the price of comparable services for other industry participants (including—if
applicable—the operator itself)

(h)

the interests of industry participants whose interests may be affected by the proposal

(i)

the contractual obligations of the operator and existing industry participants
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(j)

the operational requirements for the safe and reliable operation of the railway
infrastructure

(k)

the public interest in market competition

(l)

relevant technical and legal issues, and

(m)

other matters the arbitrator considers appropriate.

8.12 Section 54 of the ROA Act provides that an access seeker may, within 7 days after the
making of the arbitrator’s award, elect not to be bound by the award. If the access seeker
does so, the award is rescinded and the party is precluded from making another access
proposal for 12 months (unless ESCOSA authorises otherwise).
8.13 A party to arbitration may appeal to the Supreme Court of South Australia, from a decision
regarding an award, or a decision not to make an award, on a question of law.
8.14 The Access Regime provides for the enforcement by the Supreme Court of awards made
pursuant to arbitration. Under s 65 of the ROA Act, the Supreme Court may grant an
injunction:
•

restraining a person from contravening a provision of the Act or an award; or

•

requiring a person to comply with a provision of the Act or an award. The Supreme
Court may also order the payment of compensation to persons who have suffered
loss or damage as a result of a contravention of an award.

Conclusion
8.15 The Council accepts that the SA Rail Access Regime encourages parties to enter into
commercial negotiations to reach agreement on the terms and conditions of access and
provides an appropriate balance between commercial negotiation and regulatory
intervention to facilitate access negotiations. The Council considers that the negotiation
provisions under the ROA Act and its conciliate/arbitrate dispute resolution processes
establish an appropriate balance between the interests of operators of related
infrastructure and any interested third parties.
8.16 The Council’s view is that the Access Regime satisfies clauses 6(4)(a)–(c).

Reasonable endeavours (clause 6(4)(e))
Clause 6(4)(e): The owner of a facility that is used to provide a service should use all reasonable
endeavours to accommodate the requirements of persons seeking access.
Application
8.17 The South Australian Government submits that the SA Rail Access Regime places an
express provision on the owner of the facility to negotiate in good faith and also to provide
information to a potential access seeker.47
Council’s assessment
8.18 Section 32 of the ROA Act imposes an obligation on the regulated operator to negotiate in
good faith. In particular, section 32(1) expressly requires the regulated operator to
negotiate with the proponent in good faith with a view to reaching agreement on whether
47
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the proponent’s requirements could reasonably be met and (under s 29) to provide an
intending proponent with information reasonably requested, including:
•

the extent to which the regulated operator’s railway infrastructure subject to the
access regime is currently being utilised;

•

the extent to which it would be necessary, and technically and economically feasible,
to add to or extend the operator's railway infrastructure so that it could meet
requirements stated in the application; and

•

whether the operator would be prepared to provide a service of a specified
description and:
-

if so, the general terms and conditions (including an indication of the likely price)
on which the operator would be prepared to provide the service; and

-

if not, the reasons why the service cannot be provided.

8.19 These obligations are backed by the dispute resolution procedures and court enforcement
provisions discussed above at paragraphs 8.6 to 8.14, which an access seeker may have
recourse to if aggrieved by negotiations or if they consider an operator is not adhering to
its obligations under the ROA Act, a contract or an award.
8.20 The Council considers that the SA Rail Access Regime is appropriately adapted to meet the
requirements of clause 6(4)(e). Operators are specifically required to negotiate in good
faith with a view to reaching agreement with access seekers. They are prohibited from
acting to prevent or hinder access. Operators’ obligations to assist access seekers are
strengthened by the need to maintain information brochures, to respond to specific
requests for access-related information and to maintain separate accounts for above and
below rail businesses. These obligations are supported by appropriate enforcement
mechanisms.
8.21 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(e).

Access on different terms (clause 6(4)(f))
Clause 6(4)(f): Access to a service or persons seeking access need not be on exactly the same
terms and conditions.
Application
8.22 The South Australian Government submits that that the Access Regime complies with
clause 6(4)(f) because it provides flexibility for parties to negotiate individually with
recourse available to conciliation by ESCOSA, and subsequent arbitration if necessary, in
the event of a dispute. As envisaged with negotiated access, arbitration awards may
include different terms and conditions for different access seekers.48

48
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Council’s assessment
8.23 The SA Rail Access Regime provides the flexibility for parties to negotiate their own
arrangements for access, with recourse to conciliation and arbitration in the event of
disputes. There are no constraints on the terms and conditions that may be arrived at (and
no restriction on negotiation outside the framework of the Regime).
8.24 If arbitration of a dispute occurs, however, the arbitrator must take into account the
arbitration principles in s 38 of the ROA Act as described in paragraph 8.11, and awards
are subject to the restrictions in s 52, which sets limits on the awards that may be made
by an arbitrator. These principles, read with the balance of the ROA Act, are generally
consistent with the clause 6 principles, particularly the factors in clause 6(5).
8.25 The SA Rail Access Regime also provides for ESCOSA to set pricing principles for fixing a
floor and ceiling price in relation to particular railway services. Operators and access
seekers are not prevented from negotiating terms outside the floor and ceiling prices
calculated under the principles; however, arbitrators must not price railway services above
any relevant ceiling or below any floor price calculated under the relevant principles.
8.26 The Council considers that the SA Rail Access Regime allows the commercial negotiation
of different access arrangements by different users. While an arbitrator of a dispute is
required to have regard to certain factors, arbitration is not unduly constrained and could
be expected to result in access on different terms and conditions for different sets of
parties where that is appropriate. Arbitrators must set access prices within the range of
any price floor and ceiling principles applicable to the relevant services, however: (a)
ESCOSA is not obliged to set price floor and ceiling principles, and (b) it can reasonably be
expected that price floors and ceilings set under such principles would allow ranges to
provide for different outcomes appropriate for the circumstances of different access
proposals.
8.27 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(f).

Hindering access (clause 6(4)(m))
Clause 6(4)(m): The owner or user of a service shall not engage in conduct for the purpose of
hindering access to that service by another person.
Application
8.28 The South Australian Government submits that that The SA Rail Access Regime includes
an express prohibition on preventing or hindering access. Section 66 (compensation)
applies in cases where a person contravenes a provision of the ROA Act or an arbitrator’s
award.49
Council’s assessment
8.29 Section 24 of the ROA Act requires that an operator or industry participant, or a body
corporate related to an operator or industry participant, must not engage in conduct for
the purpose of preventing or hindering access to railway services.

49
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8.30 Conduct, as defined for the purposes of s 24 of the ROA Act, includes negative conduct
such as a failure or refusal to act or delay. The purpose of the conduct is taken to be to
prevent or hinder access if that is one of the purposes of the conduct. Contravention may
be remedied by the court enforcement mechanisms, allowing injunctive and
compensatory relief for breaches of the ROA Act.
8.31 The Council is satisfied that the ROA Act sets out a prohibition on conduct preventing or
hindering access to railway services. Contravention may be remedied by the court
enforcement mechanisms and this framework provides adequately for a situation where
access is prevented or hindered.
8.32 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(m).
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9 Dispute resolution
9.1

The Clause 6 Principles below are designed to ensure the effectiveness of the dispute
resolution regime while balancing the interests of all parties. The Clause 6 Principles
include clauses regarding how the independent arbitrator is appointed and funded; what
the independent arbitrator must consider when making a decision; and the information
the independent arbitrator can require from access providers.

9.2

The following clauses are also relevant to the dispute resolution assessment:
•

Clause 6(4)(a)-(c) discussed in the negotiation framework assessment. Refer to the
discussion above.

•

Clause 6(4)(n) discussed in the efficiency promoting terms and conditions
assessment. Refer to the discussion below.

Independent dispute resolution (clause 6(4)(g))
Clause 6(4)(g): Where the owner and a person seeking access cannot agree on terms and
conditions for access to the service, they should be required to appoint and fund an
independent body to resolve the dispute, if they have not already done so.
Application
9.3

The South Australian Government submits that the Access Regime achieves the objectives
of clause 6(4)(g) of the CPA by providing for the appointment by ESCOSA of an
independent arbitrator, in consultation with the parties, where negotiation or conciliation
is unsuccessful.50

9.4

The costs of the arbitration are to be borne in equal proportions by the parties unless the
arbitrator determines otherwise, or the proponent terminates the arbitration process or
elects not to be bound by the arbitration award.51

Council’s assessment
9.5

The ROA Act provides for dispute resolution under the Regime where the parties cannot
reach agreement on an access proposal. However, while the ROA Act expressly provides
for conciliation by ESCOSA and subsequent arbitration if negotiations are unsuccessful,
parties are free to choose their own dispute resolution processes if they wish. Disputing
parties would do so by not referring a dispute to ESCOSA but instead reaching agreement
to employ some other means of dispute resolution.

9.6

The ROA Act provides that:
•

where negotiations between an access proponent(s) and the relevant operator(s) fail
to achieve agreement, the proponent can ask ESCOSA to refer the access dispute to
an arbitrator (s 35)

•

ESCOSA may then either attempt to settle the dispute by conciliation or appoint an
arbitrator and refer the dispute to arbitration (s 36(1))

50
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•

if ESCOSA chooses to attempt to conciliate the dispute but reasonable attempts at
conciliation fail, it must (absent special circumstances, for example lack of good faith)
appoint an arbitrator and transfer the matter to arbitration (s 36(2))

•

ESCOSA must attempt to appoint an arbitrator acceptable to all parties, and the
arbitrator must have no direct or indirect interest in the outcome of the dispute, and
(s 37)

•

the costs of an arbitration are borne by the parties in equal proportions unless:
(i)

the arbitrator decides that a different apportionment is appropriate (s 57(1)),
or

(ii)

the access proponent terminates the arbitration early or elects not to be
bound by its outcome, in which case it must pay all costs (s 57(2)).

9.7

The Council considers that it is reasonable to give ESCOSA the ability to attempt to
conciliate the parties in appropriate circumstances, for example where the matters in
dispute are relatively insubstantial and conciliation may be more efficient or cost effective
than arbitration. While it is ESCOSA, rather than the parties, that appoints an arbitrator,
the parties are involved in the appointment process can nominate the arbitrator, provided
that they are independent. The standard position is that the costs of the arbitration are
borne equally by the parties, and the SA Rail Access Regime allows for deviations from this
position in circumstances that the Council considers appropriate.

9.8

The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(g).

Binding decisions (clause 6(4)(h))
Clause 6(4)(h): The decisions of the dispute resolution body should bind the parties; however,
rights of appeal under existing legislative provisions should be preserved.
Application
9.9

The South Australian government submits that the SA Rail Access Regime satisfies clause
6(4)(h) of the CPA by providing for binding dispute resolution with rights of appeal to the
Supreme Court of South Australia and judicial review by the Supreme Court of any decision
by ESCOSA.52

Council’s assessment
9.10 ESCOSA’s role in making decisions about disputes is limited. ESCOSA may resolve disputes
through conciliation (s 36), but this does not involve any decisions being made by ESCOSA,
rather it is a mechanism to induce the parties to reach agreement on a commercial basis.
9.11 The ROA Act makes no provision for appeal against other decisions of ESCOSA concerning
access disputes, i.e. whether a dispute exists and whether a dispute should be referred to
an arbitrator. These decisions may be subject to judicial review in accordance with the
Supreme Court Act 1935 (SA). The decision of the Supreme Court is binding on the parties
subject to any further appeal rights. There is no recourse to merits review of such decisions
under the ROA Act.

52
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9.12 Sections 65 and 66 of the ROA Act provide that injunctive remedies and orders for
compensation are available from the Supreme Court in relation to contravention of, or
non-compliance with, arbitrated awards.
9.13 Section 56 of the ROA Act provides that an award or a decision of an arbitrator cannot be
called into question except by appeal to the Supreme Court on a matter of law. There are
no other existing legislative rights of appeal against a decision of the arbitrator, since the
ROA Act creates new rights in relation to negotiated access to railway infrastructure.
9.14 Because the decisions of an arbitrator appointed under the ROA Act are enforceable in the
same manner as a judgment or court order, the Council considers that the Regime
complies with the clause 6(4)(h) requirement that ‘decisions of the dispute resolution
body must bind the parties.’
9.15 While the SA Rail Access Regime also provides for dispute resolution through conciliation
by ESCOSA, conciliation does not involve a ‘decision of [a] dispute resolution body’ which
is imposed on the parties. And, in any event, if conciliation results in an agreement as to
access, this can be expected to be embodied in an access contract which the parties could
enforce against each other under contract law.
9.16 While appeals from decisions flowing from arbitration under the ROA Act are only
appealable under the ROA Act, this does not interfere with ‘rights of appeal under existing
legislative provisions’ because the right to arbitration under the ROA Act—and rights to
appeal from such arbitrations—did not exist before the enactment of the SA Rail Access
Regime.
9.17 Appeals pursuant to the ROA Act from an arbitrator’s award or decision may be made on
any question of law arising out of that decision or award.
9.18 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(h).

Principles for dispute resolution (clause 6(4)(i))
Clause 6(4)(i): In deciding on the terms and conditions for access, the dispute resolution body
should take into account:
(i)

the owner’s legitimate business interests and investment in the facility;

(ii) the costs to the owner of providing access, including any costs of extending the facility but
not costs associated with losses arising from increased competition in upstream or
downstream markets;
(iii) the economic value to the owner of any additional investment that the person seeking
access or the owner has agreed to undertake;
(iv) the interests of all persons holding contracts for use of the facility;
(v) firm and binding contractual obligations of the owner or other persons (or both) already
using the facility;
(vi) the operational and technical requirements necessary for the safe and reliable operation
of the facility
(vii) the economically efficient operation of the facility, and
(viii) the benefit to the public from having competitive markets.
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Application
9.19 The South Australian Government submits that all of the matters required by clause 6(4)(i)
are covered within section 38(1) of the ROA Act as principles which the dispute resolution
body, namely, the arbitrator, should take into account in making an award.53
Council’s assessment
9.20 The matters that s 38 of the ROA requires an arbitrator to take into account are set out at
paragraphs 8.11 and 8.12, above.
9.21 The Council considers that each of the principles in clause 6(4)(i) of the CPA has an
appropriate analogue in the ROA Act, which are substantially replicated in s 38(1) of the
ROA Act.
9.22 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(i).

Facility extension (clause 6(4)(j))
Clause 6(4)(j): The owner may be required to extend, or to permit extension of, the facility that is
used to provide a service if necessary but this would be subject to:
(i) such extension being technically and economically feasible and consistent with the safe and
reliable operation of the facility;
(ii) the owner’s legitimate business interests in the facility being protected, and
(iii) the terms of access for the third party taking into account the costs borne by the parties for
the extension and the economic benefits to the parties resulting from the extension.
Application
9.23 The South Australian Government submits that:
•

Section 52(1) of the ROA Act specifically provides that that an arbitrator cannot make
an award that would have the effect of requiring the operator to bear any of the
capital cost of any addition or extension to railway infrastructure unless the operator
agrees, and

•

Section 38(1) requires that an arbitrator’s decision has to take into consideration the
technical and economic feasibility of the extension whilst maintaining a safe and
reliable operation of the railway infrastructure, the protection of the operator’s
legitimate business interests in the railway infrastructure, and the costs and
economic benefits to the parties as a result of the extension. These requirements are
consistent with the criteria as outlined in clause 6(4)(j) of the CPA.54

Council’s assessment
9.24 Section 52 of the ROA Act sets certain limits on the awards that may be made by an
arbitrator. These include that an operator cannot be compelled to bear the capital cost of
any addition or extension to railway infrastructure.
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9.25 The other limits required by clause 6(4)(j) on ordered extensions of facilities are reflected
in the arbitration principles in s 38 of the Act, which require the arbitrator to consider:
•

the operational requirements for the safe and reliable operation of the facility (as per
CPA clause 6(4)(j)(i))

•

the operator’s legitimate business interests and investment in the facility (as per CPA
clause 6(4)(j)(ii)), and

•

the economic value to the operator of any additional investment the proponent
proposes to undertake (as per CPA clause 6(4)(j)(iii)).

9.26 The Council is satisfied that the SA Rail Access Regime permits the arbitrator to require
extensions of rail infrastructure.
9.27 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(j).

Material change in circumstances (clause 6(4)(k))
Clause 6(4)(k): If there has been a material change in circumstances, the parties should be able
to apply for a revocation or modification of the access arrangement which was made at the
conclusion of the dispute resolution process.
Application
9.28 The South Australian Government submits that The ROA Act does not in any way preclude
parties who negotiate their own access arrangements from determining what may
constitute a material change in their particular circumstances and incorporating provisions
to this effect in their access contracts.55
Council’s assessment
9.29 Section 55 of the ROA Act sets out the process for the termination or variation of an award.
Regardless of the circumstances, if all parties to the award agree, ESCOSA may vary or
revoke an award (section 55(1)). However, if the parties are unable to agree on a proposed
variation, ESCOSA may (upon the application of one or more parties) refer the matter to
arbitration.
9.30 Section 55(4) sets out the matters that ESCOSA must have regard to in deciding whether
to refer the dispute to arbitration, including whether there has been a material change in
circumstances since the award was made or last varied. In this event, the dispute
resolution provisions in Part 6 of the ROA Act (other than Division 8, which provides for
withdrawal from awards) will apply.
9.31 The Council considers that the SA Rail Access Regime preserves the ability of parties to
negotiate arrangements providing for changes in circumstances and incorporates
mechanisms to deal with a material change in circumstances.
9.32 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(k).
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Compensation (clause 6(4)(l))
Clause 6(4)(l): The dispute resolution body should only impede the existing right of a person to
use a facility where the dispute resolution body has considered whether there is a case for
compensation of that person and, if appropriate, determined such compensation.
Application
9.33 The south Australian Government submits that Section 38(1)(i) of the ROA Act states that
the arbitrator must take into account the interests of industry participants whose interests
may be affected by the proposal. In addition, section 51(3)(c) provides that if an award
confers a right of access it must resolve, or provide for the resolution of, all related and
incidental matters.56
9.34 A further restriction on arbitrator awards is imposed by section 52(2) which provides that
an arbitrator cannot make an award that would prejudice the rights of an existing industry
participant under an earlier contract or award unless the participant agrees or the
arbitrator is satisfied that the industry participant's entitlement to access exceeds the
needed entitlement and the participant will not need the excess entitlement and the
proponent's requirements cannot be met except by transferring the excess entitlement to
the proponent.57
9.35 The South Australian Government submits that if a person contravenes a provision of the
ROA Act, the Supreme Court may, on application by the regulator or an interested person,
order compensation of persons who have suffered loss or damage as a result of the
contravention.58
Council’s assessment
9.36 The restrictions on awards that an arbitrator may make under the ROA Act include that
awards may not prejudice the rights of an industry participant under an earlier contract
or award without its agreement unless:
•

the relevant access rights exceed what the industry participant needs, and
there is no reasonable likelihood that the participant will use the excess
entitlement, and

•

the access proponent’s requirements can only be reasonably met from the
excess entitlement.

9.37 Section 38(1) of the ROA Act also provides that the arbitrator must take into account the
interests of industry participants affected by an award when making one.
9.38 The Council considers that the SA Rail Access Regime prevents the impediment of existing
rights to use railway infrastructure in all cases where such rights are reasonably needed
by the existing rights holder, and allows for awards compensating existing rights holders
in appropriate cases.
9.39 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(l).
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Access to financial information (clause 6(4)(o))
Clause 6(4)(o): The dispute resolution body, or relevant authority where provided for under
specific legislation, should have access to financial statements and other accounting information
pertaining to a service.
Application
9.40 The South Australian Government submits that the ROA Act requires the segregation of
accounts and records relating to the provision of regulated services.59
9.41 Section 22 of the ROA Act requires the regulated operator to keep the accounts for
regulated services separate from the accounts and records relating to other aspects of its
business. Where a regulated operator’s railway service business includes providing railway
infrastructure to another industry participant, it must keep accounts and records for that
part of its business so as to give a true and fair view of that part of its business separate
to the remainder of its railway service business.60
9.42 The ROA Act gives an arbitrator the power to make orders requiring the delivery,
inspection and discovery of documents and to refer a matter to an expert for a report. An
arbitrator also has the power to require a person to provide a written statement or to
produce specified documents where the arbitrator has reason to believe that the
information in question may be relevant to the dispute.61
9.43 ESCOSA may require an operator to provide, within a period specified by ESCOSA, any
‘specified information relevant to monitoring the costs of railway services provided by the
operator’ (section 60 of the ROA Act) or ‘information or documents related to the
provision of railway services’ (section 62). Operators must also supply ESCOSA, on a
confidential basis, with a copy of every access contract made by the operator (section
61).62
9.44 However, a person is not required to give information or produce a document to an
arbitrator if it is:
•

subject to legal professional privilege or would tend to incriminate the person of an
offence; and

•

the person objects to giving the information or producing the document by giving
written notice of the ground of the objection to the arbitrator or, if the person is
appearing as a witness before the arbitrator, by an oral statement of the ground of
objection.63

Council’s assessment
9.45 The ROA Act gives the arbitrator wide powers to require the provision, inspection and
discovery of documents, statements, reports or information from any person where the
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arbitrator has reason to believe that the information in question may be relevant to the
dispute.
9.46 In addition, ESCOSA may require an operator to provide, within a period specified by
ESCOSA, any ‘specified information relevant to monitoring the costs of railway services
provided by the operator’ (ROA Act, s 60) or ‘information or documents related to the
provision of railway services’ (s 62). Operators must also supply ESCOSA, on a confidential
basis, with a copy of every access contract made by the operator (s 61). Failure to comply
with these obligations are offences carrying fines of up to $60 000.
9.47 The information gathering powers of ESCOSA and the arbitrator rights are supported by
obligations under s 22 of the Act that require operators to keep accounts relating to its
railway service business. Where an operator’s railway service business includes providing
a below rail service, it must keep separate accounts relating to that part of its business as
distinct from accounts relating to other parts of its railway service business (by implication,
that is, distinct from any above rail service(s) it provides).
9.48 ESCOSA has a general information gathering power under s 29 of the Essential Services
Commission Act 2002 (SA) (ESC Act). By written notice, ESCOSA may require a person to
give information that ESCOSA reasonably requires for the performance of its functions.
Failure to comply may incur a maximum penalty of $20 000 or imprisonment for two years.
9.49 The Council considers that the SA Rail Access Regime adequately provides for the dispute
resolution body to have access to financial statements and other accounting information
pertaining to a service.
9.50 The Council’s view is that the SA Rail Access Regime satisfies cl 6(4)(o).

Merits reviews of decisions (clause 6(5)(c))
Clause 6(5)(c): A State, Territory or Commonwealth access regime (except for an access regime
for: electricity or gas that is developed in accordance with the Australian Energy Market
Agreement; or the Tarcoola to Darwin railway) should incorporate the following principles:
Where merits review of decisions is provided, the review will be limited to the information
submitted to the original decision-maker except that the review body:
(i)

may request new information where it considers that it would be assisted by the
introduction of such information;

(ii) may allow new information where it considers that it could not have reasonably been
made available to the original decision-maker, and
(iii) should have regard to the policies and guidelines of the original decision-maker (if any)
that are relevant to the decision under review.
Application
9.51 The South Australian Government submits that merits review of arbitration outcomes or
regulatory decisions is not a mandatory requirement under the clause 6 principles. Section
56 of the ROA Act provides for an appeal on a question of law and does not provide for a
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merits review. As a result, the requirements of clause 6(5)(c) are not relevant to the SA
Rail Access Regime. 64
Council’s assessment
9.52 The SA Rail Access Regime does not provide for merits review although an aggrieved party
may seek judicial review of an arbitration award in the Supreme Court of South Australia.
The Council agrees that clause 6(5)(c) does not impose a requirement for access regimes
to include merits review. Rather, it sets out requirements for access regimes that include
merits review.
9.53 Because the SA Rail Access Regime does not provide for merits review of an arbitration
determination, the Council has not considered the Regime’s mechanisms for dispute
resolution against clause 6(5)(c) of the CPA.
9.54 The Council does not consider that the absence of merits review of arbitration decisions
is a basis on which to conclude that the SA Rail Access Regime should not be certified.
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10 Efficiency promoting terms and conditions of access
10.1 An effective access regime must enable outcomes that achieve the objective of efficient
use of and investment in significant bottleneck infrastructure, so promoting competition.
10.2 Clauses 6(4)(a)-(c), (e) and (f) discussed in the negotiation framework assessment are also
relevant here. Refer to the discussion above.
10.3 Clauses 6(4)(i) and 6(4)(k) discussed in the dispute resolution assessment are also relevant
here. Refer to the discussion above.

Clauses promoting competition (clause 6(5)(a))
Clause 6(5)(a): A State, Territory or Commonwealth access regime (except for an access regime
for: electricity or gas that is developed in accordance with the Australian Energy Market
Agreement; or the Tarcoola to Darwin railway) should incorporate the following principle:
(a) Objects clauses that promote the economically efficient use of, operation and investment in,
significant infrastructure thereby promoting effective competition in upstream or downstream
markets.
Application
10.4 The South Australian Government submits that the SA Rail Access Regime satisfies the cl
6(5)(a) principle as the ROA Act incorporates stated objects that substantially reflect the
objects of Part IIIA of the CCA.65
Council’s assessment
10.5 The object of s 3(c) of the ROA Act is ‘to facilitate competitive markets in the provision of
railway services through the promotion of the economically efficient use and operation
of, and investment in, those services’. The Council accepts that this stated object largely
mirrors the cl 6(5)(a) principle. While the ROA Act does not directly reference promoting
competition in upstream and downstream markets, the Council’s view is that this is
implied in the Act more broadly.
10.6 The Council’s view is that the SA Rail Access Regime satisfies cl 6(5)(a).

Pricing should promote efficiency (clause 6(5)(b))
Clause 6(5)(b): A State, Territory or Commonwealth access regime (except for an access regime
for: electricity or gas that is developed in accordance with the Australian Energy Market
Agreement; or the Tarcoola to Darwin railway) should incorporate the following principle:
(b) Regulated access prices should be set so as to:
(i) generate expected revenue for a regulated service or services that is at least sufficient
to meet the efficient costs of providing access to the regulated service or services and
include a return on investment commensurate with the regulatory and commercial risks
involved;
(ii) allow multi-part pricing and price discrimination when it aids efficiency;
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(iii) not allow a vertically integrated access provider to set terms and conditions that
discriminate in favour of its downstream operations, except to the extent that the cost of
providing access to other operators is higher; and
(iv) provide incentives to reduce costs or otherwise improve productivity.
Application
10.7 The South Australian Government submits that the SA Rail Access Regime satisfies cl
6(5)(b) as the ROA Act includes pricing principles for arbitration that mirror those listed in
6(5)(b)(ii) to (iv) and give effect to clause 6(5)(b)(i).66
Council’s assessment
10.8 Section 38(2) of the ROA Act sets out pricing principles relating to the price of access to a
service. These are:
(a) that access prices should allow multi-part pricing and price discrimination when it
aids efficiency
(b) that access prices should not allow a vertically integrated operator to set terms and
conditions that would discriminate in favour of its downstream operations, except to the
extent that the cost of providing access to others would be higher
(c) that access prices should provide incentives to reduce costs or improve productivity.
10.9 Under the ROA Act, ESCOSA does not set prices for regulated rail services. The SA Rail
Access Regime is instead underpinned by a negotiate-arbitrate regulatory framework
whereby ESCOSA may establish pricing principles for fixing a floor and ceiling price in
accordance with s 27 of the ROA Act:
The floor price should reflect the lowest price at which the operator could provide the relevant
services without incurring a loss and the ceiling price should reflect the highest price that could
fairly be asked by an operator for provision of the relevant services.

10.10 The Council notes that ESCOSA previously considered the introduction of price regulation
in a 2009 inquiry and found that it was not required.67
10.11 The Council accepts that the arbitration principles at s 38(1) of the ROA Act contribute to
promoting efficiency in pricing. For example, an arbitrator must take into account:
• the costs to the operator of providing access (excluding costs arising from increased
competition)
• economically efficient operation of railway infrastructure
• the price of comparable services for other industry participants (including, if
applicable, the operator itself)
• the public interest in market competition.
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10.12 The ROA Act includes also includes provisions designed to prohibit operators from
engaging in unfair discrimination:
• an operator must not unfairly discriminate between proponents in preferring one
access proposal to another (s 23 (1))
• an operator must not unfairly discriminate between industry participants in the
terms and conditions on which the operator provides access to railway services
(s 23(2))
• An operator must not unfairly discriminate between industry participants by
(a)

waiving rights under access contracts or awards on a non-uniform basis; or

(b)

making a kick-back arrangement or arrangements (i.e., arrangements directly
or indirectly returning a proportion of the consideration to which the operator
is entitled under the contract or award to industry participants or their
associates) on a non-uniform basis.

10.13 The Council agrees the pricing principles stated in the ROA Act reflect those listed at
clauses 6(5)(b)(ii) to (iv).
10.14 While the pricing principle in cl 6(5)(b)(i) is not specifically mirrored in the ROA Act, the
Council considers that this is satisfactorily addressed within the arbitration and pricing
provisions of the ROA Act.
10.15 The Council’s view is that the SA Rail Access Regime satisfies cl 6(5)(b).

Separate accounting (clause 6(4)(n))
Clause 6(4)n: Separate accounting arrangements should be required for the elements of a
business which are covered by the access regime.
Application
10.16 The South Australian Government submits that the SA Rail Access Regime satisfies the cl
6(5)(n) principle by requiring separate accounting arrangements supported by
requirements imposed by ESCOSA.68
Council’s assessment
10.17 Section 22 of the ROA Act sets out requirements for the segregation of accounts and
records:

68

•

An operator must keep accounts and records of its railway service business so as to give a
true and fair view of that business as distinct from other businesses carried on by the
operator.

•

An operator whose railway service business includes providing (or providing and
operating) railway infrastructure for another industry participant must keep accounts and
records for that part of its business so as to give a true and fair view of that part of its
business separate to the remainder of its railway service business.
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10.18 Accounts and records must also, upon request, be made available to ESCOSA. ESCOSA’s
reporting and compliance guideline sets out its expectations as to the timing, and
assurance to be provided by operator in the preparation of these accounts and
records.
10.19 The Council notes that ESCOSA, in its 2020 review, noted the potential for regulatory
review of these separate accounts can incentivise vertically integrated operators to
comply with the ROA Act.
10.20 The Council’s view is that the SA Rail Access Regime satisfies cl 6(5)(n).
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11 Objects of Part IIIA
11.1 In making a recommendation on the certification of an access regime, the Council must
have regard to the objects of Part IIIA of the CCA. The objects of Part IIIA, as set out in s
44AA, are to:
(a) promote the economically efficient operation of, use of and investment in the

infrastructure by which services are provided, thereby promoting effective competition
in upstream and downstream markets; and
(b) provide a framework and guiding principles to encourage a consistent approach to

access regulation in each industry.
Application
11.2 The South Australian Government submits that the SA Rail Access Regime is consistent
with the objects of Part IIIA. It notes that the objects of the ROA Act, as set out in s 3 of
the Act, substantially reflect and support the efficiency object of Part IIIA.69 The objects of
the ROA Act, are:
(a) to promote a system of rail transport in South Australia that is efficient and
responsive to the needs of industry and the public; and
(b) to provide for the operation of railways; and
(c) to facilitate competitive markets in the provision of railway services through the
promotion of the economically efficient use and operation of, and investment in,
those services; and
(d) to promote the efficient allocation of resources in the rail transport segment of the
transport industry; and
(e) to provide access to railway services on fair commercial terms and on a nondiscriminatory basis.
11.3 In relation to the consistency object of Part IIIA, the South Australian Government notes
there is no other regulatory arrangement in place for South Australian rail infrastructure.
Intrastate railways are either regulated under the SA Rail Access Regime or unregulated
and therefore the SA Rail Access Regime is consistent in its application to intrastate
railways in South Australia.70
11.4 The South Australian Government submits that it is reasonable to adopt a different
approach to intrastate railways than interstate ones and that it is plausible that different
circumstances and market conditions would apply to the different services justifying
distinct policy responses to access regulation. However, the principles underlying the SA
Rail Access Regime and the access undertaking relating to interstate railway services are
similar and consistent with one another.71
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Council’s assessment
11.5 The Council agrees that the stated objects of the ROA Act, particularly objects (a) and (c),
substantially reflect the efficiency object of Part IIIA.
11.6 The Council notes the efficiency object is also supported through a range of other
measures designed to ensure that access is provided on a non-discriminatory basis,
including in circumstances of vertical integration. For example:
• unfair discrimination provisions, as set out in section 23 of the ROA Act, prohibit an
access provider from unfairly discriminating between access seekers in preferring
one access proposal over another, or in the terms and conditions upon which it
provides access
• section 33A(7) of the ROA Act requires that a vertically integrated operator of belowrail services must comply with ring-fencing arrangements relating to its above-rail
and below-rail operations.
11.7 The Council notes that ESCOSA’s reviews of the SA Rail Access Regime, the most recent of
which was in 2020, have found no evidence to suggest that rail operators are exercising
market power. More broadly, ESCOSA’s five-yearly reviews help ensure that the objects of
the ROA Act continue to be met and the application of the SA Rail Access Regime remains
appropriate.
11.8 The Council agrees the SA Rail Access Regime is consistent in its application to intrastate
railways and accepts the South Australian Government’s view that it reasonable to adopt
a different approach to intrastate railways than interstate ones.
11.9 The Council is satisfied that SA Rail Access Regime is consistent with the objects of Part
IIIA.
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12 Duration of certification
12.1 In making a recommendation to the Commonwealth Minister on the certification of an
access regime, the Council must recommend the period for which the decision should be
in force (s 44M(5) of the CCA).
Application
12.2 The South Australian Government seeks certification for a period of 10 years. It submits
that this period is appropriate, because:
•

certainty for rail industries and those seeking access to rail facilities should be an
important consideration for deciding the duration of certification

•

a 10-year term recognises the long lead times associated with rail investment, the
nature of the contracting for above rail and below rail services and is considered to
be appropriate for promoting investments in rail facilities in South Australia

•

the existence of the five-yearly ESCOSA reviews of the SA Rail Access Regimes will
ensure the continued appropriateness of the application of the access regime over
this period

•

a certification term of 10 years is consistent with previous Council recommendations
for certification, including: the South Australian ports access regime, the South
Australian water infrastructure access regime, the Dalrymple Bay Coal Terminal
access regime, and the NSW water infrastructure access regime.72

Council’s assessment
12.3 In considering the duration of a certification, the Council considers the need for
infrastructure investors, service providers and users to have stability and certainty in the
regulatory environment. It also considers the potential for changes in market conditions
to occur in the future such that the appropriate time period for certification may be
limited.
12.4 Taking into account these matters, the Council’s view is that the 10-year certification
period requested by the South Australian Government is appropriate. In particular, a 10year certification period strikes an appropriate balance between providing the Council the
opportunity to periodically review the effectiveness of the Access Regime in regulating
third-party access and providing certainty regarding the ongoing operation of the regime.
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12.5 The Council notes ESCOSA’s five-yearly reviews and certification of the Access Regime are
separate and independent processes. The Council must assess whether to recommend
certification, including the duration of the certification period, by reference to the Access
Regime in its current state (rather than based on theoretical outcomes of ESCOSA’s fiveyearly reviews which ultimately may or may not be implemented). In any case, where the
Access Regime is no longer effective due to substantial changes to the regime, the Council
may recommend to the Commonwealth Minister under s 44NBA of the CCA to revoke
certification of the regime.
12.6 Accordingly, the Council proposes to recommend that the Commonwealth Minister certify
the SA Rail Access Regime for a period of 10 years. This mirrors the length of the previous
certification period.
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