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1. Application and contact details 
This application is made under section 44M(2) of the Competition and Consumer Act 2010 (Cth) and 
the following supporting information is submitted for the National Competition Council’s 
consideration in accordance with regulation 6B of the Competition and Consumer Regulations 2010 
(Cth). 
 
1.1 Applicant 
The application is made on behalf of the State of South Australia. 
 
1.2 Responsible Minister 
The Responsible Minister for South Australia concerning this application is the Hon Steven Marshall 
MP, Premier of South Australia. 
 
1.3 Responsible Minister’s address for delivery of documents 

The Honourable Steven Marshall MP 
Premier of South Australia 
GPO Box 2343 
ADELAIDE  SA  5001 

Email: premier@sa.gov.au  
 
1.4 Contact officer 
The contact officer for South Australia for matters relating to this application is:  

Mr Mike Wilde  
Manager, Network Planning 
Transport Planning and Program Development Division 
Department for Infrastructure and Transport 
GPO Box 1533 
ADELAIDE  SA  5001 

Telephone: (08) 7109 7333 
Email: mike.wilde@sa.gov.au 
 
 
  

mailto:premier@sa.gov.au
mailto:mike.wilde@sa.gov.au
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2. Glossary 
ACCC Australian Competition and Consumer Commission 

Access Regime/SA 
Rail Access Regime 

South Australian intrastate rail access regime established under 
Railways (Operations and Access) Act 1997  

Access provider The provider of the below-rail infrastructure and associated 
facilities covered by the SA Rail Access Regime. Referred to in the 
ROA Act as a ‘railway service business’ 

Access seeker A proponent that is seeking access to the below-rail infrastructure 
and associated facilities covered by the SA Rail Access Regime.  

ARTC Australian Rail Track Corporation 

BITRE Bureau of Infrastructure and Transport Research Economics 

CC Act Competition and Consumer Act 2010 (Cth) 

COAG Council of Australian Governments 

CPA Competition Principles Agreement 

ESCOSA Essential Services Commission of South Australia 

GRA Gypsum Resources Australia Pty Ltd 

JBRE Journey Beyond Rail Expeditions 

NCC National Competition Council 

One Rail One Rail Australia Pty Ltd 

Proclamation Railways (Operations and Access) (Application of Access Regime) 
Proclamation 2016 

QCA Queensland Competition Authority 

ROA Act Railways (Operations and Access) Act 1997 (SA) 

Supreme Court Supreme Court of South Australia 
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3. Background 
The South Australian Intrastate Rail Access Regime (SA Rail Access Regime) is established under the 
Railways (Operations and Access) Act 1997 (SA) (ROA Act).1 In 2011, the SA Rail Access Regime was 
certified as an effective regime under section 44N of the Competition and Consumer Act 2010 (Cth) 
(CC Act).2 The certification was in force for 10 years and expired on 25 July 2021. 
 
3.1 Rail (Operations and Access) Act 1997 
The ROA Act establishes the legislative framework for the SA Rail Access Regime.  The objects of 
the ROA Act are to:3  

• to promote a system of rail transport in South Australia that is efficient and responsive to 
the needs of industry and the public; 

• to provide for the operation of railways; 

• to facilitate competitive markets in the provision of railway services through the promotion 
of the economically efficient use and operation of, and investment in, those services; 

• to promote the efficient allocation of resources in the rail transport segment of the transport 
industry; and 

• to provide access to railway services on fair commercial terms and on a non-discriminatory 
basis. 

The ROA Act establishes a light-handed negotiate-arbitrate framework to encourage access on fair 
commercial terms to declared below-rail services, and to settle disputes, should they arise. This 
includes rights and responsibilities of the regulator and the negotiating parties, as well as the 
technical, contractual and price information that must be provided. The ROA Act also specifies the 
additional responsibilities placed on a vertically-integrated operator of below-rail and above-rail 
services. 

Monitoring and enforcing compliance of the SA Rail Access Regime is the responsibility of South 
Australia’s independent economic regulator, the Essential Services Commission of South Australia 
(ESCOSA). 
 
3.2 Request for certification 
The purpose of certification is to provide regulatory certainty for rail stakeholders and, in so doing, 
exemption from declaration under Part IIIA of the CC Act. Once a State or Territory access regime 
is certified as effective, access to relevant services is exclusively governed by that regime and the 
declaration and access undertaking provisions of Part IIIA are unavailable. 

The SA Rail Access Regime has now been established for nearly 24 years, and has been certified as 
an effective access regime under the CC Act for the past 10 years. The Access Regime has the 
support of stakeholders, promotes negotiated access to regulated rail services and reduces 
uncertainty so as to support investment in those parts of the South Australian intrastate railway 
that are currently in use. The SA Rail Access Regime remains fully compliant with the Objects of Part 
IIIA of the CC Act and the principles established in clause 6 of the Competition Principles Agreement 
(CPA), and is subject to an independent review by ESCOSA towards the end of each prescribed 

                                                           
1  A copy of the Railways (Operations and Access) Act 1997 (SA) can be found here.  
2  Commonwealth of Australia (2011), Decision on Effectiveness of Access Regime Under Section 44N – South Australian Rail 

Access Regime. A copy of the decision is available here.  
3  See section 3 of the ROA Act. 

https://www.legislation.sa.gov.au/LZ/C/A/RAILWAYS%20(OPERATIONS%20AND%20ACCESS)%20ACT%201997.aspx
https://ncc.gov.au/application/application_for_certification_of_the_south_australian_rail_access_regime/5
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regulatory period (defined as a period of five years4) in order to ensure that the regulation remains 
appropriate.  

The purpose of the application is to request that the National Competition Council (NCC) 
recommend to the Commonwealth Minister that the SA Rail Access Regime be certified for a further 
period of 10 years.  
 
3.3 Structure of this application 
In considering whether to recommend that an access regime be certified as effective, the NCC: 

• is to be guided by the principles established in clause 6 of the CPA; 

• must treat each relevant principle of clause 6 of the CPA as having the status of a guideline 
rather than a binding rule; 

• must have regard to the objects of Part IIIA; and 

• is not permitted to consider any other matters. 

This application has been prepared with regard to the NCC’s advice in its 2017 Guide to 
Certification5, which identifies how the NCC will assess the access regime in terms of these matters. 
In this Guide, the NCC grouped the principles sets out in clause 6 of the Competition Principles 
Agreement into five broader categories. This application has adopted this approach, and is 
structured as follows: 
 

Table 1 Structure of application 

Section Issues addressed 

1 Application and Applicant details as per regulation 6B 

2 Glossary 

3 Background 

4 South Australian Rail Access Regime 

5 NCC Category 1 
Scope of the SA Rail Access Regime - 6(3), 6(4)(d) 

6 NCC Category 2 
Treatment of interstate issues - 6(2), 6(4)(p) 

7 NCC Category 3 
Negotiation framework - 6(4)(a)-(c), (e), (f), (g)-(i), (m), (n), (o) 

8 NCC Category 4 
Dispute resolution - 6(4)(a)-(c), (g), (h), (i), (j), (k), (l), (o), 6(5)(c) 

9 NCC Category 5 
Efficiency promoting terms and conditions of access - 6(4)(a)-(c), (e), (f), (i), (k), (n),  
6(5)(a) and (b) 

10 Objects of Part IIIA in s 44AA of the CC Act 

11 Duration of certification   

12 References 

Attachment A Relevant legislation 

                                                           
4  See section 7A(7) of the ROA Act. 
5  NCC (2017), Certification of State and Territory Access Regimes – A guide to Certification under Part IIIA of the Competition and 

Consumer Act 2010 (Cth), December 2017, p.17. 
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4. The South Australian Rail Access Regime 
The SA Rail Access Regime aims to ensure access to regulated services on fair commercial terms 
through a light-handed negotiate-arbitrate access regime.  

The scope of the services covered by the SA Rail Access Regime is determined by proclamation. 
These services can be varied by further proclamation. The SA Rail Access Regime currently applies 
to all intrastate railways in South Australia, with the exception of railways listed in Table 2. 
 
4.1 South Australian intrastate rail network 

There are three different track gauges in South Australia. These are: broad gauge at 1600mm width, 
standard gauge at 1435mm width, and narrow gauge at 1067mm width. 

The South Australian intrastate railways are largely short haul, bulk transport lines with fewer users 
than the interstate network. 

The major segments of the rail freight task in South Australia are: 

• Intermodal freight, which passes through Adelaide;  

• Bulk freight on the interstate network, including steel, grain and minerals:  

• Bulk freight on the intrastate network with the main freight products being minerals and 
gypsum. 

A map showing the location of South Australia’s rail lines is presented in Figure 1. 
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Figure 1 Map of South Australian rail lines (Source: SA Government (2021)) 
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4.2 Rail lines covered by the SA Rail Access Regime 
The access regime applies to certain below-rail infrastructure services in South Australia. The 
Railways (Operations and Access) (Application of Access Regime) Proclamation 2016 
(Proclamation), as varied by the Railways (Operations and Access) (Application of Access Regime) 
(Tram Track) Variation Proclamation 2020, declares that the regime applies to all below-rail services 
in South Australia except those excluded by proclamation.6 7 In addition to the below rail services 
excluded by proclamation, the Access Regime does not apply to the Tarcoola-Darwin railway which 
is excluded from the application of the regime by the ROA Act8. 

The railway services that are excluded from the regime are presented in the table below. 
 
Table 2  Rail infrastructure services excluded under the ROA Act  

Owner or 
controlling body Rail line Rail gauge Last 

operational Above-rail operator 

Australian Rail Track 
Corporation 

Interstate mainline Standard Operational Multiple 

One Rail Australia Pty Ltd Tarcoola-Darwin line Standard Operational One Rail Australia Pty Ltd 

One Steel Manufacturing 
Pty Ltd 

Whyalla steelworks and 
Middleback Ranges 

Narrow and 
Standard 

Operational One Rail Australia Pty Ltd 

Torrens Connect Glenelg tramline Broad Operational Torrens Connect 

Australian Railway 
Historical Society (South 
Australian Division) Inc 

Mt Barker – Goolwa – 
Victor Harbor heritage 

line 

Broad Operational Australian Railway 
Historical Society (South 
Australian Division) Inc 

Pichi Richi Railway 
Preservation Society Inc 

Port Augusta to Quorn 
heritage line 

Narrow Operational Pichi Richi Railway 
Preservation Society Inc 

Various Private sidings and 
freight terminals 

Various Various  Various 

Partial Source: ESCOSA (2020), South Australian Rail Access Regime Review – Final Report, August 2020, p.36 

 
On this basis, a summary of the railway services declared under the ROA Act are identified in the 
table below. 
  

                                                           
6  Published in the SA Government Gazette, 29 September 2016 p.3912. A copy is available here.  
7  Published in the South Australian Government Gazette, 15 October 2020, p.4848. A copy is available here.  
8  See section 7(3) of the ROA Act.  

https://governmentgazette.sa.gov.au/sites/default/files/public/documents/gazette/2016/September/2016_057.pdf
https://governmentgazette.sa.gov.au/sites/default/files/public/documents/gazette/2020/October/2020_081.pdf
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Table 3  Rail infrastructure services declared under the ROA Act  

Owner or  
controlling body Rail line Rail gauge Last 

operational 
Current above-rail 

operator 

One Rail Australia Pty Ltd Kevin to Thevenard line Narrow Operational One Rail Australia Pty Ltd 

One Rail Australia Pty Ltd Yards and sidings on the 
interstate mainline 

Standard Operational Multiple 

One Rail Australia Pty Ltd Eyre Peninsula lines 
(excluding Kevin to 

Thevenard) 

Narrow 2019 - 

One Rail Australia Pty Ltd Mid-North and Barossa 
lines 

Broad 2014 - 

One Rail Australia Pty Ltd Murray-Mallee region 
lines 

Standard 2015 - 

Journey Beyond Rail 
Expeditions 

Passenger terminal at 
Keswick 

Standard Operational Journey Beyond Rail 
Expeditions 

Keolis Downer Adelaide 
Pty Ltd 

Adelaide metropolitan 
rail network 

Broad Operational Keolis Downer Adelaide 
Pty Ltd 

Minster for Infrastructure 
and Transport 

Stirling North to Leigh 
Creek line 

Standard 2017 - 

Minster for Infrastructure 
and Transport 

Lines in the south-east 
of SA connecting to the 
interstate mainline at 

Wolseley 

Broad Non-
operational 

- 

Minster for Infrastructure 
and Transport 

Wallaroo to Snowtown Dual Non-
operational 

- 

Partial Source: ESCOSA (2020), South Australian Rail Access Regime Review – Final Report, August 2020, p.10  
 
The table shows that the rail access regime applies to operational rail infrastructure including the 
Kevin-Thevenard rail line on the Eyre Peninsula, yards and sidings on the interstate network, and 
the metropolitan rail passenger network, together with a range of non-operational rail lines.   

There are currently three regulated operators of below-rail services under the ROA Act:  

• One Rail Australia Pty Ltd (One Rail);9  

• Journey Beyond Rail Expeditions (JBRE), previously Great Southern Rail10; and 

• Keolis Downer Adelaide Pty Ltd.11 
 
                                                           
9  The ESCOSA 2020 Report notes that “One Rail Australia currently owns and operates the 74 kilometres of rail from Kevin to 

Thevenard. It operates various yards and sidings on the interstate mainline used for various purposes including refuelling, 
storage, loading and reconfiguring trains. It also owns several currently unused rail lines on the Eyre Peninsula, and in the Mid-
North, the Barossa and the Murray-Mallee regions”. See ESCOSA (2020), 2020 South Australian Rail Access Regime Review – 
Final Report, August 2020, p.8.  

10  The ESCOSA 2020 Report notes that “JBRE operates the passenger terminal at Keswick under a 50 year lease. The South 
Australian Government granted the lease in 1997 when JBRE (then Pax Rail) purchased trains and other assets to run passenger 
services between Adelaide and Melbourne, Perth, Sydney and Alice Springs (now Darwin). JBRE is the only user of the passenger 
terminal, which has a different rail gauge to the metropolitan rail network.” See ESCOSA (2020), 2020 South Australian Rail 
Access Regime Review – Final Report, August 2020, p.8.   

11  Keolis Downer Adelaide Pty Ltd is the operator of the Adelaide metropolitan passenger rail network for the purposes of the ROA 
Act.  
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4.3 Services covered by the SA Rail Access Regime 
Railway services are defined broadly in section 4 of the ROA Act as:  

• A passenger service or a freight service; 

• The service of providing (or providing and operating) railway infrastructure for another 
industry participant. 

The railway services covered by Parts 3 to 8 of the ROA Act, and hence subject to the SA Rail Access 
Regime, are:  

• Rail track and yards, but excluding freight terminals and private sidings; 

• Passenger railway stations; and 

• The services needed for the operation of these, such as train control.  
 
4.4 Structure of the SA Rail Access Regime 
The structure of the ROA Act and the regime are set out below.  
 
Table 4  Structure of South Australian rail access regime  

Part Division Description 

Part 1 Division 1 Formal provisions 

Part 1 Division 2 Sets out the objects of the Act 

Part 1 Division 3 Interpretation – definitions 

Part 1 Division 4 Sets out the application of the Act to railways, the application of the access 
regime to operators and railway services and the review and expiry of the 
access regime    

Part 1 Division 5 Sets out that the Crown is bound by the Act  

Part 1 Division 6 Defines ESCOSA’s role of monitoring and enforcing compliance with the 
Act and sets out ESCOSA’s reporting obligations to the Minister  

Part 2 Division 1-5 Deals with issues related to construction and operation of railways such as 
land acquisitions 

Part 3 Division 1-2 Sets out general rules for conduct of a rail operator’s business and the 
appointment of an administrator 

Part 4 Division 1 Permits ESCOSA to establish pricing principles for fixing a floor and ceiling 
price for the provision of railway services  

Part 4 Division 2 Sets out the obligations of an operator to provide information regarding 
access and that the information is to be provided on a non-discriminatory 
basis 

Part 5 - Sets out how an access proposal may be submitted to an operator and lists 
the rules relating to negotiation of access including the requirement for an 
operator to provide notice of the receipt of an access proposal, the duty of 
an operator to negotiate in good faith and the limitations on an operator’s 
right to contract to provide access 

Part 5A - Identifies treatment of confidential information which is deemed to be 
information that could affect the competitive position of a proponent or 
respondent or is commercially valuable or sensitive 

Part 6 Division 1-10 Sets out the procedures for arbitration of access disputes including 
requests for arbitration, conciliation and reference to arbitration principles 
to be taken into account, conduct of proceedings, awards 
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Part Division Description 

Part 7 - Identifies ESCOSA’s powers to monitor costs, confidentiality and reporting 
requirements to the Minister 

Part 8 - Enforcement issues, including conditions for injunctive remedies, 
compensation and enforcement of arbitrator’s requirements 

Part 9 - Regulations and proclamations 

Source:  Railways (Operations and Access) Act 1997 (SA). A copy of the Act can be found here.  
 
4.5 Operation of the SA Rail Access Regime 

The SA Rail Access Regime provides a framework for the negotiation of access to declared below-
rail services and dispute resolution where access disputes arise and cannot be otherwise resolved 
between parties. It is predicated on three key aspects: 

1. Creation of a negotiate-arbitrate framework to encourage access on fair commercial terms; 

2. Clear identification of the rights and responsibilities of the negotiating parties and the 
regulator, the information that must be provided, and the additional responsibilities that are 
placed on a vertically integrated operator of below-rail and above-rail services; 

3. Establishing a process for resolving access disputes. 

These key elements are discussed briefly below.  
 
4.5.1 A negotiate-arbitrate framework to encourage access on fair commercial terms 
The SA Rail Access Regime is designed to encourage negotiations for access to declared below rail 
services through upfront regulatory arrangements, compulsory sharing of information and, in the 
event that commercial negotiations fail, recourse to conciliation and arbitration.     

Figure 2 illustrates the negotiation and arbitration processes as set out in the ROA Act.  
 

https://www.legislation.sa.gov.au/LZ/C/A/RAILWAYS%20(OPERATIONS%20AND%20ACCESS)%20ACT%201997.aspx
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Figure 2 Process for reaching an access agreement 

 

Source:  ESCOSA (2020), South Australian Rail Access Regime Review – Final Report, August 2020, p.5 
 
In broad terms, the SA Rail Access Regime provides that an access seeker can request certain 
information from the access provider. An access seeker may then make an access proposal to the 
access provider in writing. Following receipt of an access proposal, the access provider is required 
to notify the regulator, unless the proposal falls below certain price or duration thresholds. The 
access provider has an obligation to negotiate in good faith with the access seeker on whether the 
requirements set out in the access proposal can be met.  If a dispute arises, the regulator can either 
attempt conciliation between the parties or appoint an arbitrator. If conciliation fails, the regulator 
must appoint an arbitrator to make an award, unless the regulator determines that the dispute is 
trivial, misconceived or lacking in substance. In making an award, an arbitrator is bound by certain 
requirements in making an award, including guidance for calculating floor and ceiling prices. The 
access provider must provide the regulator with a copy of all access contracts made with an access 
seeker. 
 
4.5.2 Rights and responsibilities in negotiating access – information requirements 
The access regime’s upfront regulatory arrangements and mandatory information sharing plays a 
direct role in facilitating effective access negotiations. Parties are required to negotiate in good 
faith and the access provider must supply certain information in the early phase of negotiations.  

Section 28 of the ROA Act requires an Information Brochure to be provided by the access provider 
if requested by an industry participant. The purpose is to facilitate timely exchange of information 
prior to a formal access proposal being lodged. The Information Brochure sets out the terms and 
conditions upon which the access provider is willing to provide access, and other information 
required by the regulator (section 28(1)).   
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ESCOSA has developed a guideline setting out the information that must be provide in an 
Information Brochure, including the matters to be covered in describing railway services and the 
access provider’s terms and conditions of access, as well as indicative floor and ceiling prices for 
below rail services likely to be subject to interest, accompanied by statements showing how these 
relate to the pricing principles specified in section 27.12  

Where an access seeker has in interest in making an access proposal, section 29 of the ROA Act 
provides for further information to be provided. While the Information Brochure deals with 
information provided before any access is sought, or even discussed, section 29 deals with 
information exchange once a proposition is discussed, but before a formal application has been 
made. It includes a requirement that an access provider provide information reasonably requested 
by the access seeker about: 

• current utilisation of its railway network; 

• any requirements to add or extend the railway network to accommodate access; 

• whether or not the requested service can be provided; and 

• the general terms and conditions (including an indication of the likely price) on which access 
may be granted.  

ESCOSA’s Access Information and Pricing Principles Guideline provides further detail on the 
information to be provided under section 29, and specifically sets out the information required in 
providing an indication of the ‘likely price’ for access. 13 
 
4.5.3 Resolving access disputes 

The regime establishes a framework for the resolution of access disputes through conciliation and 
arbitration.  Rail providers have an explicit obligation to negotiate in good faith with access seeker 
for an access proposal.  

A dispute exists if the access provider does not respond to an access proposal within 30 days, if the 
access provider does not negotiate in good faith, or agreement cannot be reached, or if a formal 
objection is made to a proposed access contract (section 34).  In the event of a dispute, the access 
seeker can refer the matter to the ESCOSA for resolution.  ESCOSA may first attempt to conciliate 
the dispute and, if unsuccessful, may appoint and refer the dispute to an arbitrator. An arbitrator 
may make a binding access award.  

The diagram below summarises the operation of the SA Rail Access Regime. 
  

                                                           
12  ESCOSA (2019), Intrastate Rail Access Regime: Access Information and Pricing Principles Guideline, Version 1.0; October 2019, 

section 3. 
13  ESCOSA (2019), Intrastate Rail Access Regime: Access Information and Pricing Principles Guideline, Version 1.0; October 2019, 

section 4. 
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Figure 3 Operation of the Access Regime for South Australian Rail 

 
Source: SA Government (2010), Certification of the South Australian Rail Access Regime; Submission to the National 

Competition Council, December 2010, p.20 
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4.6 ESCOSA’s role 

ESCOSA has several key roles in relation to the SA Rail Access Regime: 

• it enforces and monitors the Access Regime; 

− it establishes the pricing principles for fixing floor and ceiling prices for railway 
services;  

− it sets out other information requirements that operators of covered railway services 
must provide in its information brochure to an access seeker; 

• it facilitates resolution of access disputes; and 

• it reviews the SA Rail Access Regime within the last year of each prescribed period. 
 
4.6.1 Enforcement and monitoring 

The Access Regime includes several mechanisms under which its operation may be monitored and 
reviewed by ESCOSA, the Minister and Parliament. ESCOSA is obliged to monitor and enforce 
compliance with the SA Rail Access Regime. ESCOSA must also report annually to the Minister 
responsible for the ROA Act on its (ESCOSA’s) work under the Act, and the Minister must lay 
ESCOSA’s annual reports before both of the Houses of Parliament of South Australia. 

Part 7 of the ROA Act also permits ESCOSA to monitor the cost of railway services provided by an 
operator. ESCOSA must also be provided with a copy of every access contract made by an operator. 
 
Pricing principles and information provision 

Sections 28 and 29 of the ROA Act set out the obligation on an access provider to provide 
information to an access seeker prior to lodging an access proposal.  As noted above, ESCOSA has 
developed a guideline providing further detail on what information is to be provided by an access 
provider, as well as the methodology for developing floor and ceiling prices and advising on a ‘likely 
price’ for access.14  
 
Reporting and compliance 

The ROA Act identifies a range of matters that must be reported to ESCOSA to enable it to carry out 
its enforcement and monitoring roles.  ESCOSA has developed a guideline explaining the reporting 
and compliance requirements that apply to access providers, and setting out ESCOSA’s expectations 
for compliance reporting.15 
 
4.6.2 Resolution of access disputes 

In the event of a dispute, an access seeker can refer the matter to ESCOSA (section 35). The 
Commission may first attempt to conciliate the dispute and, if unsuccessful, may appoint and refer 
the dispute to an arbitrator (section 36), with the arbitration process set out in the remainder of 
Part 6 of the ROA. 
 
4.6.3 Review of Access Regime 

Section 7A of the ROA Act provides that ESCOSA must, within the last year of each prescribed 
period, conduct a review of the regime to determine whether the regime should continue to apply 
to those operators and railway services. ESCOSA conducted two such reviews of the Access Regime 
during the previous period of certification (in 2015 and 2020).   

                                                           
14  ESCOSA (2019), Intrastate Rail Access Regime:  Access Information and Pricing Principles Guideline, Version 1.0; October 2019. 
15  ESCOSA (2019), Intrastate Rail Access Regime: Reporting and Compliance Guideline, Version 1.0; October 2019. 
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As part of these regular reviews, ESCOSA considers a number of matters as part of assessing the 
ongoing need and effectiveness of the Access Regime. For instance, it examines:  

• whether the benefits that the access regime delivers outweighs the cost of maintaining it; 

• whether the structure of the market creates the potential to exercise market power for the 
providers of regulated services; and 

• based on the conduct and performance of those providers, whether there is evidence of that 
market power being exercised for improper purposes.  

As part of its review role, ESCOSA also considers alternatives to the existing Access Regime and 
weighs up the costs and benefits of the existing regime against those alternatives. Furthermore, 
ESCOSA also considers ways that the Access Regime could be improved to make regulation more 
effective and efficient.  

The most recent review of the Access Regime was conducted by ESCOSA in 2020. ESCOSA concluded 
that the Regime should continue for another five years (from 31 October 2020). In reaching this 
conclusion, ESCOSA noted that:  

• although there was not sufficient data to quantify the benefits generated by the current 
regime, views and evidence provided by stakeholders suggest the cost of the regime is low 
relative to alternative forms of protection, namely those available under the national access 
regime 

• there was no evidence indicating that market power has been used for improper purposes 
in regard to below-rail and above-rail services; and 

• taken together, this evidence provided general support for retaining the regime. 

This recommendation was accepted by the Minister for Infrastructure and Transport on 1 October 
2020. The Railways (Operations and Access) Regulations 2020 came into effect on 31 October 2020 
and extended the operation of the Access Regime for a period of five years.16   

Aspects of ESCOSA’s analysis that led to these conclusions are referred to, where relevant, 
throughout this application. 
 
  

                                                           
16  A copy of the regulations is available here.    

https://www.legislation.sa.gov.au/LZ/C/R/Railways%20(Operations%20and%20Access)%20Regulations%202020.aspx
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5. Scope of the SA Rail Access Regime – cl 6(3)(a) and 6(4)(d) 
The NCC’s Certification Guide identifies that the CPA Clauses that it considers in its assessment of 
the scope of an access regime are clause 6(3)(a) and clause 6(4)(d)).  South Australia submits the SA 
Rail Access Regime reflects these principles, as set out in this section.  
 
5.1 Clause 6(3)(a) 

 

5.1.1 Relevant provisions of the SA Rail Access Regime 

Section 7 of the ROA Act states that the access regime applies in relation to operators and railway 
services to the extent that it is declared by proclamation. As explained in section 4.2, the rail 
infrastructure covered by the SA Rail Access Regime is summarised in Table 3. 

An 'operator' is defined as a person who provides, or is in a position to provide, railway services in 
relation to the railway network. A 'railway service' is defined as a passenger service or a freight 
service, or the service of providing (or providing and operating) railway infrastructure for another 
industry participant. 

The infrastructure facilities by which railway services are provided comprise railway track, and 
buildings, installations and equipment for:  

• the operation and use of railway track; or  

• the embarkation and disembarkation of passengers; or  

• the loading and unloading of goods.  

Other infrastructure includes installations, plant and equipment (whether fixed or moveable) used 
or available for use in connection with the operation of the railway network.  
 
5.1.2 Effectiveness in in reflecting clause 6(3)(a) - significant infrastructure facilities 

The NCC’s 2017 Guide to Certification identifies that it will approach this issue by considering 
whether a facility is significant in terms of its size and importance to the economy of the state or 
territory or, if applicable, the regional or national economy.17 An overview of the services provided 
by the railway facilities illustrates their importance to their respective regional economies and to 
the State as a whole. 

The railway infrastructure covered by the SA Rail Access Regime play a significant role in supporting 
movement of freight for key industries.   

                                                           
17  NCC (2017), Certification of State and Territory Access Regimes – A guide to Certification under Part IIIA of the Competition and 

Consumer Act 2010 (Cth), December 2017, p.26. 

6(3) For a State or Territory access regime to conform to the principles set out in this clause, it 
should: 
(a) apply to services provided by means of significant infrastructure facilities where: 

(i) it would not be economically feasible to duplicate the facility; 
(ii) access to the service is necessary in order to permit effective competition in a 

downstream or upstream market; and 
(iii) the safe use of the facility by the person seeking access can be ensured at an 

economically feasible cost and, if there is a safety requirement, appropriate 
regulatory arrangements exist; 
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Kevin to Thevenard line (One Rail) 

The rail line is used by Gypsum Resources Australia Pty Ltd (GRA) to transport gypsum 74 kilometres 
from a rail loading point at Kevin to the port at Thevenard. GRA transports approximately 2 million 
tonnes of gypsum each year over this rail line.18 

ESCOSA’s 2020 Review noted that volumes on this line have grown over the past five years.19 One 
Rail noted in its submission to ESCOSA that the operational nature of the freight task on the Kevin 
to Thevenard line particularly lends itself to rail transport. Consistent and significant freight 
volumes as well as tight integration results in several trains a day with one set of equipment. 
Consequently, this is an efficient operational model for rail and one which allows sufficient funding 
for capital investment in the track.20  

The freight task on this route is economically significant to both the state and national economies, 
as it provides a critical input into the national building construction sector. Gypsum is the dominant 
raw material input into plaster products. The plaster board manufacturing industry has a turnover 
of around $1 billion per annum and is driven by demand in the building construction sector.21  
Another major use of gypsum is the cement industry, where it is added at the rate of 2-5% to 
cement clinker to retard the setting rate of concrete. 

South Australia produces about 4 million tonnes of gypsum per year, accounting for about 80 per 
cent of Australia’s production and supplying most of the country’s domestic requirements. GRA’s 
Lake MacDonnell mine accounts for the majority of the state’s gypsum production, and is the 
largest gypsum mine presently operating in Australia, with a 500 million tonne resource.22    
 
Yards and sidings on the interstate mainline (One Rail) 

One Rail owns numerous yards and sidings attached to the interstate mainline.  These vary in scale, 
facilities and other characteristics and are used by national rail operators (including Pacific National 
and SCT) for various purposes including refuelling, storing, loading and reconfiguring trains.  

ESCOSA’s 2020 Review found that demand for below-rail services on One Rail’s yards and sidings 
located alongside the interstate mainline has generally ‘held up’ over the past ten years.23 Rail’s 
mode share of non-bulk (i.e. intermodal) freight is highest between the eastern states and Perth 
(the East-West Corridor). Establishing efficient access to the yards and sidings on the interstate 
mainline is therefore economically significant to the broader rail freight task.  

It has been previously estimated that rail moves around 57 per cent of total inter-capital non-bulk 
freight on the East-West corridor.24 South Australia plays an important role in the movement of this 
intermodal freight along this corridor. For example, in 2018-19, 9.4 million gross tonnes of 
intermodal freight was moved along the Tarcoola to Kalgoorlie rail line segment (a line segment 
located substantially in South Australia that is common to all intermodal freight to/from Perth).25 
Other line segments in South Australia similarly contribute to the east-west intermodal task, for 
example, the Broken Hill to Crystal Brook line segment moved approximately 4.8 million gross 
tonnes of intermodal freight in 2018-19. 26 These railway lines are also used for more localised 

                                                           
18  GRA (2019); Submission to ACCC: Exempt Thevenard from Port Terminal Access (Bulk Wheat) Code of Conduct Parts 3-6, 

September 2019. 
19  ESCOSA (2020), 2020 South Australian Rail Access Regime Review – Final Report, August 2020, p.13. 
20   One Rail (2020), Submission to ESCOSA Issues Paper, p.4. 
21  IBISWorld, see https://www.ibisworld.com/au/industry/plaster-product-manufacturing/214/. 
22  Department for Energy and Mining, see https://energymining.sa.gov.au/minerals/mineral_commodities/gypsum. 
23  ESCOSA (2020), 2020 South Australian Rail Access Regime Review – Final Report, August 2020, p.17. 
24  BITRE (2009), Information Sheet - Road and Rail Freight: Competitors or Complements?, July 2009. 
25  BITRE (2021), Trainline 8 – Statistical Report, January 2021, p.12. 
26  BITRE (2021), Trainline 8 – Statistical Report, January 2021, p.12. 

https://www.ibisworld.com/au/industry/plaster-product-manufacturing/214/
https://energymining.sa.gov.au/minerals/mineral_commodities/gypsum
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freight movements using the interstate mainline corridor, for example 2.35 million gross tonnes of 
other freight was also transported on the Broken Hill to Crystal Brook line segment.   

The east-west interstate mainline (and by extension the yards and sidings required for effective use 
of that route) is clearly economically significant for a range of commodity freight supply chains. 
This, in part, reflects the diversity of the end-users and services involved. Train operators carry a 
variety of freight on the interstate mainline, from mineral products (travelling from mine to port), 
bulk grain (to port or to interstate locations) and containerised goods. 

ESCOSA’s 2020 Review concluded that the outlook for demand for below-rail services on yards and 
sidings appears stronger than for below-rail services on intrastate rail lines. This reflects the 
diversified end-user base and the varied below-rail services involved. ESCOSA found that demand 
from the minerals and resources sector could also increase given the prospect of new and existing 
mineral developments.27 
 
Closure of rail lines but developments could revive demand 

In submissions to ESCOSA’s 2020 review, numerous stakeholders noted that the closure of certain 
rail lines (i.e. Eyre Peninsula, Mid North and Barossa lines, Murray-Mallee region lines), particularly 
for those transporting grain, was evidence of competition from road transport. ESCOSA further 
noted that low utilisation of intrastate rail lines had been observed in other locations across 
Australia, not just an isolated experience in South Australia. However, the regulator indicated that, 
looking ahead, there are developments that could revive demand for below rail services on rail 
lines. Changes in government policy (for example, carbon pricing, heavy vehicle subsidies or 
charges) or large movements in fuel prices could improve the relative competitiveness of rail 
transport. Growth in agricultural production could increase demand for rail, as could new or 
expanded mineral and resource production.28  

Maintaining coverage of these rail lines under the SA Rail Access Regime ensures that, if demand is 
revived, this will be on the basis that users have access to a low cost fit for purpose access regime 
in order to ensure competitive rail haulage options remain. 
 
Conclusion 

The NCC has previously accepted that the railway services covered by the SA Rail Access Regime 
comprised significant infrastructure facilities, having regard to the size of the relevant railways and 
their importance to the South Australian economy.29   

While there has been a decline in demand for below rail services on One Rail’s intrastate rail 
network over the last ten years, the operational rail infrastructure under the SA Rail Access Regime 
(being the Kevin to Thevenard route and the mainline sidings and yards) clearly remain significant 
to both their regional economies, and to the state economy overall.  Further, there remains 
potential for revived demand on currently dormant rail lines. Accordingly clause 6(3)(a) of the CPA 
remains satisfied.  
 
 
  

                                                           
27  ESCOSA (2020), 2020 South Australian Rail Access Regime Review – Final Report, August 2020, p.17. 
28  ESCOSA (2020), 2020 South Australian Rail Access Regime Review – Final Report, August 2020, p.16. 
29  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.18. 



OFFICIAL 

 OFFICIAL page 22 of 49 

5.1.3 Effectiveness in in reflecting clause 6(3)(a)(i) - economic feasibility of duplicating 
proclaimed port infrastructure facilities 

The NCC’s 2017 Guide to Certification identifies that it will interpret this clause as being concerned 
with the waste of Australian society’s resources associated with the duplication of facilities that 
exhibit natural monopoly characteristics; that is, where a single facility could meet all likely demand 
for a service at lesser cost than two or more facilities. In other words, it will assess whether it is 
economically feasible to duplicate facilities by adopting a natural monopoly test.30   

In some markets, effective competition requires market participants to obtain, on equivalent terms 
and conditions to their competitors, services provided by upstream or downstream infrastructure 
facilities that exhibit natural monopoly characteristics, and hence cannot be duplicated 
economically. 

There is extensive regulatory precedent to indicate that railway infrastructure is typically regarded 
to have natural monopoly characteristics and uneconomic to duplicate. For example, the NCC has 
previously noted that it usually costs more to construct a new facility than to extend an existing 
one:31 

Railways generally exhibit natural monopoly characteristics and across a range of demand levels 
continued extension of an existing facility will usually involve less cost than constructing a new facility. 
As some of the major construction costs of a railway, such as earthworks, construction of bridges and 
signalling infrastructure are avoided or at least minimised when extending an existing railway, 
extension will almost always be cheaper than duplicating a facility. The Organisation for Economic Co-
operation and Development (OECD), for example, has reported that expanding from single to double 
track roughly quadruples capacity at less than double the costs ... 

When considering the economic feasibility of duplicating Queensland Rail’s rail network (which similarly 
exhibits varying levels of demand), the Queensland Competition Authority (QCA) reached a similar 
conclusion:32 

When the cost of providing the service using the existing Queensland Rail facility—which has spare 
capacity—is compared with the cost of providing the service using two or more facilities (including a 
potential alternative facility), and similarly for each relevant facility for each part of the service, it is 
clear that each existing Queensland Rail facility will meet total foreseeable demand in each market at 
the least cost. Total foreseeable demand is clearly not satisfied at least cost by building another 
potential alternative facility to be used in addition to the existing Queensland Rail facility, in whole or 
in part, compared to simply using the existing Queensland Rail facility, in whole or in part, to satisfy 
total foreseeable demand. 

Other examples where it has been concluded that rail infrastructure exhibits natural monopoly 
characteristics include: 

• the Part IIIA declaration decisions in respect of the railways in the Pilbara region of Western 
Australia, where the NCC and the Commonwealth Minister found that the Part IIIA 
declaration criteria were satisfied in respect of the Goldsworthy, Robe River and Hamersley 
railways and that all three railways should be declared under Part IIIA.33 On 30 June 2010, 

                                                           
30  NCC (2017), Certification of State and Territory Access Regimes – A guide to Certification under Part IIIA of the Competition and 

Consumer Act 2010 (Cth), December 2017, p.26. 
31  NCC (2010), Central Queensland Coal Rail Network; Application of declaration of four rail services comprising the Central 

Queensland Coal Network, Draft Recommendation; September 2010; p.28. 
32  QCA (2020), Final Recommendation - Part B: Queensland Rail Declaration Review, March 2020, p 152-153. 
33  See: Application for declaration of a service provided by the Goldsworthy Railway under section 44F(1) of the Trade Practices Act 

1974 (Unreported, NCC, 29 August 2008); Application for declaration of a service provided by the Hamersley Railway under 
section 44F(1) of the Trade Practices Act 1974 (Unreported, NCC, 29 August 2008); Application for declaration of a service 
provided by the Robe River Railway under section 44F(1) of the Trade Practices Act 1974 (Unreported, NCC, 29 August 2008). 
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the Australian Competition Tribunal further found that all three railways had natural 
monopoly characteristics and were uneconomic to duplicate.34 

• The Australian Competition and Consumer Commission (ACCC) found that the Australian Rail 
Track Corporation (ARTC) has a natural monopoly over the below-rail infrastructure used to 
transport coal from the Hunter Valley to the Port of Newcastle for export.35  

 
Conclusion 

The NCC has previously accepted that the railway services to which the SA Rail Access Regime 
currently applies are likely to exhibit natural monopoly characteristics and are unlikely to be 
economically feasible to duplicate.36 South Australia submits that this remains the case, and that 
the covered railway services continue to meet the requirement of clause 6(3)(a)(i) of the CPA.  
 
5.1.4 Effectiveness in in reflecting clause 6(3)(a)(ii) – necessary to permit effective competition 

When assessing whether access to rail infrastructure is necessary to permit effective competition 
in a dependent market, regulators have generally found the most relevant dependent market to be 
the rail haulage market.  This has been the conclusion of both the NCC37 and the QCA38, with the 
NCC noting: 

It is clear from the provision of rail haulage services by Pacific National and by QR Limited’s coal 
business, using below-rail infrastructure operated by QR Network, that below-rail and above-rail 
services need not be undertaken by one entity. In addition, the assets required to provide rail haulage 
services (including locomotives and rolling stock) and the Services (which use assets such as track, 
bridges, sidings, passing loops and signalling, communication and control systems) are distinct. 

As access to the rail infrastructure is essential in order to provide services in the rail haulage market, 
these regulators have consistently found that access to the rail network is essential in order to 
permit effective competition in the rail haulage market.  This is particularly the case in a vertically 
integrated environment where, in the absence of an access regime, the infrastructure provider has 
incentive to withhold access from other parties.39 

Similarly, access to the South Australian railways covered by the SA Rail Access Regime represents 
a vital element in the provision of rail haulage services and the facilitation of competitive markets 
in the provision of railway services is identified in section 3 as one of the objects of the ROA Act.  

The NCC has previously accepted that access to the regulated services covered by the SA Rail Access 
Regime is likely to be necessary to permit effective competition in dependent markets.40  South 
Australia submits that this remains the case.   
 
5.1.5 Effectiveness in reflecting clause 6(3)(a)(iii) – safe use of facilities 

South Australia submits that safe access to the railways and rail services is ensured through the 
operation of the Rail Safety National Law (South Australia) Act 2012 (SA). This Act was introduced 

                                                           
34  Re Fortescue Metals Group Limited (2010) 242 FLR 136 [18]. 
35  ACCC (2019), Final Determination – 2016 ARTC’s compliance with the Hunter Valley Coal Access Undertaking, December 2019, 

p.1. 
36  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.18. 
37  NCC (2010), Central Queensland Coal Rail Network, Application of declaration of four rail services comprising the Central 

Queensland Coal Network, Draft Recommendation; September 2010; p.21. 
38  QCA (2020), Final Recommendation - Part B: Queensland Rail Declaration Review, March 2020, p 15-16 
39  NCC (2010), Central Queensland Coal Rail Network, Application of declaration of four rail services comprising the Central 

Queensland Coal Network, Draft Recommendation; September 2010; p.24. 
40  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.18. 
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in 2012 as part of a COAG commitment to national reform of rail safety regulation, including the 
establishment of a nationally consistent rail safety law overseen by a single national rail safety 
regulator. This Act establishes a safety regulatory regime for all rail owners and operators in South 
Australia. Safe use of railways is further enhanced by the Office of the National Rail Safety Regulator 
which is headquartered in Adelaide. 
 
Conclusion 

The NCC has previously accepted that access to the regulated services covered by the SA Rail Access 
Regime can be provided safely.41 The framework for the safe operation railways has since been 
enhanced through the implementation of a nationally consistent rail safety law. South Australia 
submits that it remains the case that access to the regulated services can be provided safely.   
 
5.2 Review of the right to negotiate access (clause 6(4)(d)) 
Clause 6(3)(b) of the CPA specifically requires that all of the principles referred to in clause 6(4) be 
incorporated in an access regime.   

Clause 6(4)(d) states: 

 

5.2.1 Relevant provisions of the SA Rail Access Regime 

CPA clause 6(4)(d) is intended to ensure there is periodic review of the need for access regulation 
to apply to the covered particular services. 

Section 7A of the ROA Act provides that the SA Rail Access Regime is subject to a five-yearly cycle. 
ESCOSA must, within the last year of each five-yearly cycle, conduct a review of the operators and 
railway services subject to the access regime to determine whether the access regime should 
continue to apply (section 7A(1)).   

Upon completing its review, ESCOSA is to provide a report on the review to the appropriate Minister 
in the South Australian Government recommending whether the Regime should continue to apply. 
The Minister must have copies of the report laid before both Houses of Parliament and must have 
ESCOSA’s recommendation published in the South Australian Government Gazette.  

The SA Rail Access Regime will expire at the end of each prescribed five year period, unless:  

• ESCOSA has, in its report of its review conducted during the prescribed period, 
recommended that it should continue in operation for a further prescribed period, and  

• a regulation has been made extending the period of the Regime’s operation accordingly 
(section 7A(6)).  

As part of its five-yearly review, it is open to ESCOSA to recommend changes to the coverage of the 
SA Rail Access Regime, with any potential variations subject to state government approval and 
proclamation by the Governor of South Australia. The South Australian Government actively 
ensures that coverage of the regime remains appropriate to its objectives, with proclamations 
amending coverage made in 2016 and 2020. 42 43 
                                                           
41  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.18. 
42  Railways (Operations and Access) (Application of Access Regime) Proclamation 2016.  
43  Railways (Operations and Access) (Application of Access Regime) (Tram Track) Variation Proclamation 2020. 

6(4)  (d)  Any right to negotiated access should include a date after which the right would lapse  
 unless reviewed and subsequently extended; however, existing contractual rights and 

obligations should not be automatically revoked. 
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The expiry or revocation of a coverage declaration does not affect commercially negotiated access 
arrangements. Section 51(3)(a) of the ROA Act requires that an award that confers a right of access 
state the period for which access is granted. The ROA Act does not provide any mechanism for an 
award to be affected by the expiry or revocation of a coverage declaration.    
 
5.2.2 Effectiveness in reflecting relevant CPA clause 

The requirement for ESCOSA to review of the Access Regime at within the last year of each 
prescribed period provides a structural mechanism within the SA Rail Access Regime for it to 
respond to changes in the market which may influence the scope of services or rail lines and/or 
facilities which are appropriately covered by the regime. 

Since the SA Rail Access Regime was certified in 2011, ESCOSA has conducted reviews of the access 
regime (in 2015 and 2020). In conducting its reviews, ESCOSA undertakes a comprehensive 
appraisal of the rail operators and services subject to the Access Regime to assess the ongoing need 
and effectiveness of the access regimes, specifically examining the following:44  

• whether the benefits that the access regime delivers outweighs the cost of maintaining it; 

• whether the structure of the market creates the potential to exercise market power for the 
providers of regulated services; and 

• based on the conduct and performance of those providers, whether there is evidence of that 
market power being exercised for improper purposes.  

As part of its review role, ESCOSA also considers alternatives to the existing Access Regime and 
weighs up the costs and benefits of the existing regime against those alternatives. Furthermore, 
ESCOSA also considers ways that the Access Regime could be improved to make regulation more 
effective and efficient.  

The most recent review of the Access Regime was conducted by ESCOSA in 2020. ESCOSA concluded 
that the Regime should continue for another five years (from 31 October 2020). In reaching this 
conclusion, ESCOSA noted that:  

• although there was not sufficient data to quantify the benefits generated by the current 
regime, views and evidence provided by stakeholders suggest the cost of the regime is low 
relative to alternative forms of protection, namely those available under the national access 
regime 

• there was no evidence indicating that market power has been used for improper purposes 
in regard to below-rail and above-rail services; and 

• taken together, this evidence provided general support for retaining the regime. 

ESCOSA’s next review is due to be completed in 2025. 

The SA Government submits that ESCOSA’s statutory role to regularly review the regimes provides 
an effective mechanism to review the right to negotiate access whilst ensuring that existing 
contractual rights under an access agreement or award are preserved.  Accordingly, South Australia 
submits that regime satisfies clause 6(4)(d).   
 
 
  

                                                           
44  ESCOSA (2017), 2017 Ports Access and Pricing Review – Final Report, September 2017, p.2. 
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6. Interstate issues 
Clause 6(2) establishes principles for the treatment of a service(s) provided by a facility with an 
influence beyond a jurisdictional boundary or where there are difficulties because the facility 
providing the service that is subject to a regime is located in more than one jurisdiction. Clause 
6(4)(p) is aimed at ensuring there is a single seamless process for obtaining access to a service, so 
promoting timely and efficient outcomes.  

South Australia submits the Access Regime reflects these principles, as set out in this section.  
 
6.1 Clause 6(2) 

 

6.1.1 Relevant provisions of the SA Rail Access Regime 

The services and facilities covered by the Access Regime are described in section 4.2. 
 
6.1.2 Effectiveness in reflecting relevant CPA clause 

The South Australian railway infrastructure subject to the SA Rail Access Regime includes elements 
that are crucial for, and service the needs of importers and exporters. The ROA Act applies to 
railways and associated infrastructure that are located wholly within South Australia.  While the 
ROA Act applies to yards and sidings owned by One Rail that are connected to the ARTC interstate 
railway, ESCOSA has confirmed that the third party access arrangements under the ARTC voluntary 
interstate access undertaking do not extend to yards and sidings that are connected to ARTC’s 
interstate mainline, but which are not owned or controlled by ARTC. 

The railways subject to the ROA Act account for a relatively small share of national rail activity, 
meaning that the issue of influence beyond the borders of South Australia does not arise.  Due to 
the fact that the SA Rail Access Regime has little impact beyond the boundary of South Australia 
and does not create any interstate inefficiencies, no issues of concern arise under clause 6(2)(a) of 
the CPA.   

Reflecting this, the NCC has previously been satisfied that the Access Regime complies with clause 
6(2) of the CPA.45 South Australia submits that this remains the case. 

 

                                                           
45  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.22. 

6(2)  The regime to be established by Commonwealth legislation is not intended to cover a service 
provided by means of a facility where the State or Territory Party in whose jurisdiction the 
facility is situated has in place an access regime which covers the facility and conforms to the 
principles set out in this clause unless:  
(a) the Council determines that the regime is ineffective having regard to the influence of 

the facility beyond the jurisdictional boundary of the State or Territory; or  
(b) substantial difficulties arise from the facility being situated in more than one jurisdiction. 
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6.2 Clause 6(4)(p) 

 
6.2.1 Effectiveness in reflecting relevant CPA clause 

The Access Regime established by the ROA Act only applies to rail infrastructure that is ‘declared’ 
under the Act.  

The AustralAsia Railway (Third Party Access) Act 1999 (SA and NT) provides for access to the 
Tarcoola-Darwin railway under the AustralAsia Railway (Third Party Access) Code. Section 7(3) of 
the ROA Act provides that the access regime does not (and cannot) apply to the railway to which 
the AustralAsia Railway (Third Party Access) Act 1999 applies (and accordingly no proclamation can 
be made under section 7 of the ROA Act in relation to the Tarcoola-Darwin railway). 

The ARTC interstate lines located in South Australia are subject to voluntary access undertaking 
under the National Access Regime (under the CC Act) maintained by ARTC. However, the interstate 
mainline has been expressly excluded from the SA Rail Access Regime in accordance with the 
Proclamation.46 47 

The railway services subject to the ROA Act are clearly separate to the services subject to the 
Tarcoola-Darwin access regime and therefore only one access regime applies to them. 

Reflecting this, the NCC has previously been satisfied that the Access Regime complies with clause 
6(4)(p) of the CPA.48 South Australia submits that this remains the case. 
 
 
 
 
  

                                                           
46  Railways (Operations and Access) (Application of Access Regime) Proclamation 2016. 
47  Railways (Operations and Access) (Application of Access Regime) (Tram Track) Variation Proclamation 2020. 
48  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.22. 

6(4)  A State or Territory access regime should incorporate the following principles:  
(p) where more than one State or Territory regime applies to a service, those regimes should 

be consistent and, by means of vested jurisdiction or other cooperative legislative 
scheme, provide for a single process for persons to seek access to the service, a single 
body to resolve disputes about any aspect of access and a single forum for enforcement 
of access arrangements.  
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7. Negotiation framework 
The NCC’s Certification Guide identifies the CPA clauses that it considers in its assessment of the 
negotiation framework as clause 6(4)(a)-(c), (e), (f), (g), (h), (i), (m), (n). South Australia submits the 
Access Regime reflects these principles, as set out in this section.  
 
7.1. Clause 6(4)(a)-(c): negotiated access 

 
7.1.1. Relevant provisions of the SA Rail Access Regime 

Clause 6(4)(a): Agreed access 

The Access Regime encourages third party access through commercial negotiation to the maximum 
extent possible, in accordance with clause 6(4)(a) of the CPA.   

Section 3 of the ROA Act provides that an object of the ROA Act is to provide access to railway 
services on fair commercial terms and on a non-discriminatory basis. An operator or industry 
participant must provide access to regulated services by agreement with the customer on fair 
commercial terms. 

Negotiation under the access regime occurs as follows: 

• section 31 of the ROA Act permits a proponent to put a written access proposal to the 
regulated operator. (lf the access proposal requires an addition or extension to rail 
infrastructure facilities, the access proposal may include a proposal for that addition or 
extension); 

• section 32 requires the regulated operator, and any interested third parties, to negotiate in 
good faith with the proponent with a view to reaching agreement on the access proposal. 

As discussed further below, in the event of a dispute arising, an access seeker may refer this to 
ESCOSA. However, ESCOSA is not obliged to intervene if, amongst other things, the person seeking 
arbitration has not negotiated in good faith or if ESCOSA is satisfied that there are good reasons 
why the dispute should not be referred to arbitration. This places further emphasis on the primacy 
of the commercial negotiation between the parties. 

Moreover, the Access Regime places no restrictions upon the ability of the parties to seek resolution 
of their disputes through alternate avenues which they can agree upon (such as mediation or 
conciliation). 
 
Clause 6(4)(b): Right to negotiated access 

Part 5 of the ROA Act establishes the right for proponents to negotiate access, either on terms 
agreed with the operator, or on fair commercial terms determined by enforceable arbitration. To 
the extent that commercial arrangements cannot be otherwise agreed in relation to any aspect of 
access to a rail service, Part 6 of the ROA Act contains a dispute resolution process which can be 
invoked by the access seeker requesting ESCOSA settle the dispute. 

6(4)  A State or Territory access regime should incorporate the following principles: 

(a) Wherever possible third party access to a service provided by means of a facility should 
be on the basis of terms and conditions agreed between the owner of the facility and the 
person seeking access.  

(b) Where such agreement cannot be reached, Governments should establish a right for 
persons to negotiate access to a service provided by means of a facility.  

(c) Any right to negotiate access should provide for an enforcement process. 
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In this regard section 35 of the ROA Act provides that:  

• a proponent may, by written notice given to the regulator, ask the regulator to refer an 
access dispute to arbitration; and  

• a copy of a notice under this section must be given to all respondents to the access proposal. 

On receiving the request, section 36 of the ROA Act requires that ESCOSA:  

• must, in the first instance, attempt to settle the dispute by conciliation or appoint an 
arbitrator and refer the dispute to the arbitrator; and  

• if the dispute is not resolved by conciliation after reasonable attempts have been made to 
do so, ESCOSA must refer the dispute to arbitration.  

As noted above, ESCOSA is not obliged to attempt to settle the dispute by conciliation or refer it to 
arbitration if the subject matter of the dispute is trivial, misconceived or lacking in substance, or if 
the person seeking arbitration has not negotiated in good faith, or if the Commission is satisfied 
that there are good reasons why the dispute should not be referred to arbitration.  

In making a decision, the arbitrator must take into account the matters set out in section 38 of the 
ROA Act. These matters are consistent with those listed in clause 6(4)(i) of the CPA. 
 
Clause 6(4)(c): Enforcement  

An arbitrator's award is enforceable. Section 54 provides that a proponent may, within 7 days after 
the making of the award, elect not to be bound by the award. If the proponent does so, the award 
is rescinded and the proponent is precluded from making another access proposal for 12 months 
(unless ESCOSA authorises otherwise).  

The ability of ESCOSA to terminate or vary an award is set out in section 55 of the ROA Act. An 
award may be terminated or varied by ESCOSA if all parties to the award agree. The provisions of 
Part 6 of the ROA Act (other than Division 8) apply to a dispute arising from a proposal to vary an 
award.  

In addition, a party to arbitration may appeal to the Supreme Court of South Australia, from a 
decision regarding an award, or a decision not to make an award, on a question of law.  

The Access Regime provides for the enforcement by the Supreme Court of awards made pursuant 
to arbitration. Under section 65 of the ROA Act, the Supreme Court may grant an injunction:  

• restraining a person from contravening a provision of the Act or an award; or  

• requiring a person to comply with a provision of the Act or an award.  

The Supreme Court may also order the payment of compensation to persons who have suffered 
loss or damage as a result of a contravention of an award.  
 
7.1.2. Effectiveness in reflecting relevant CPA clause 

The Access Regime clearly recognises the primacy of commercial negotiations by: 

• adopting a negotiate/conciliate/arbitrate model which encourages the commercial 
negotiation of access agreements between regulated operators and access seekers; 

• including a dispute resolution process if a dispute arises between the parties; and 

• including credible enforcement mechanisms through civil penalties and relief in the Supreme 
Court of South Australia. 
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The effectiveness of the Regime’s reliance on commercial negotiation to agree terms of access is 
demonstrated by the fact that, for the period of the Regime, all access agreements have successfully 
been commercially agreed, with no disputes arising that have required the arbitration provisions of 
the access regime to be invoked. 

Reflecting this, the NCC has previously been satisfied that the Access Regime complies with clause 
6(4)(a)-(c) of the CPA.49 South Australia submits that this remains the case. 
 
7.2. Clause 6(4)(e): reasonable endeavours 

 

7.2.1. Relevant provisions of the SA Rail Access Regime 

Section 32 of the ROA Act imposes an obligation on the regulated operator to negotiate in good 
faith. In particular, section 32(1) expressly requires the regulated operator to negotiate with the 
proponent in good faith with a view to reaching agreement on whether the proponent’s 
requirements could reasonably be met and (under section 29) to provide an intending proponent 
with information reasonably requested, including:   

• the extent to which the regulated operator’s railway infrastructure subject to the access 
regime is currently being utilised; 

• the extent to which it would be necessary, and technically and economically feasible, to add 
to or extend the operator's railway infrastructure so that it could meet requirements stated 
in the application; and 

• whether the operator would be prepared to provide a service of a specified description and: 

− if so, the general terms and conditions (including an indication of the likely price) on 
which the operator would be prepared to provide the service; and 

− if not, the reasons why the service cannot be provided. 

This duty is supported by section 34 of the ROA Act, which in practice would entitle the proponent 
to refer an access dispute to ESCOSA for arbitration if the regulated operator refuses or fails to 
enter into good faith negotiations with the proponent within 30 days after the receipt of the access 
proposal. 

The dispute resolution procedures also ensure that the regulated operator uses all reasonable 
endeavours to accommodate the requirements of the proponent. 
 
7.2.2. Effectiveness in reflecting relevant CPA clause 

The SA Rail Access Regime places an express provision on the owner of the facility to negotiate in 
good faith and also to provide information to a potential access seeker. The NCC has previously 
been satisfied that the SA Rail Access Regime complies with clause 6(4)(e) of the CPA.50 South 
Australia submits that this remains the case. 
 
 

                                                           
49  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.29. 
50  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.30. 

6(4)  (e)  The owner of a facility that is used to provide a service should use all reasonable  
  endeavours to accommodate the requirements of persons seeking access.  
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7.3. Clause 6(4)(f): access need not be on exactly the same terms 

 

7.3.1. Relevant provisions of the SA Rail Access Regime 

The SA Rail Access Regime as established by the ROA Act provides the flexibility for the parties to 
negotiate their own arrangements for access. Failing agreement between the regulated operator 
and the customer, access on fair commercial terms may be determined by arbitration. In both cases, 
different terms and conditions may result for different users.  

There are no constraints on the terms and conditions that might be arrived at by agreement 
between the parties; but in the case of arbitrated awards, the arbitrator must take into account the 
principles set out in section 38 of the ROA Act.  

These reflect the factors in clause 6(5)(i) and provide for consideration of principles concerning 
efficient pricing, as follows:  

(a) the objects of the ROA Act  

(b) the non-discrimination principles 

(c) the operator’s legitimate business interest and investment in railway infrastructure 

(d) the costs to the operator of providing access as sought by the proponent (excluding costs 
arising from increased competition) 

(e) if applicable, the economic value to the operator of any additional investment that the 
proponent proposes to undertake  

(f) the economically efficient operation of the railway infrastructure 

(g) the pricing principles 

(i) relating to the fixing of floor and ceiling prices specified in section 27; and 

(ii) relating to the price of access to a railway service specified in subsection (2) 
(referred to below) 

(h) the price of comparable services for other industry participants (including—if applicable—
the operator itself) 

(i) the interests of industry participants whose interests may be affected by the proposal 

(j) the contractual obligations of the operator and existing industry participants 

(k) the operational requirements necessary for the safe and reliable provision of the railway 
infrastructure  

(l) the public interest in market competition 

(m) relevant technical and legal issues; and 

(n) other matters the arbitrator considers appropriate.  

The pricing principles referred to above are (per section 38(2) of the ROA Act):  

(a) that access prices should allow multi-part pricing and price discrimination when it aids 
efficiency 

(b) that access prices should not allow a vertically integrated operator to set terms and 
conditions that would discriminate in favour of its downstream operations, except to the 
extent that the cost of providing access to others would be higher 

6(4)  (f)  Access to a service or persons seeking access need not be on exactly the same terms and  
  conditions.  
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(c) that access prices should provide incentives to reduce costs or otherwise improve 
productivity. 

However, these matters do not preclude the making of awards on different terms and conditions 
for different users.  
 
7.3.2. Effectiveness in reflecting relevant CPA clause 

South Australia considers that the Access Regime complies with clause 6(4)(f) because it provides 
flexibility for parties to negotiate individually with recourse available to conciliation by ESCOSA, and 
subsequent arbitration if necessary, in the event of a dispute. As envisaged with negotiated access, 
arbitration awards may include different terms and conditions for different access seekers.  

The NCC has previously been satisfied that the SA Rail Access Regime complies with clause 6(4)(f) 
of the CPA.51 South Australia submits that this remains the case. 
 
7.4. Clause 6(4)(g), (h), (i): dispute resolution 

An important element of the negotiation framework in an effective access regime is the 
requirement that if commercial negotiations and/or agreements between service providers and 
access seekers break down, then there are appropriate dispute resolution procedures in place. The 
decisions of the dispute resolution body must bind the parties and be enforceable.   

The Access Regime has procedures for independent dispute resolution and enforcement 
mechanisms. These are discussed in sections 8.2, 8.3 and 8.4 of this application. 
 
7.5. Clause 6(4)(m): hindering access 

 

7.5.1. Relevant provisions of the SA Rail Access Regime 

Pursuant to section 24 of the ROA Act, an operator or industry participant, or a body corporate 
related to an operator or industry participant, must not engage in conduct for the purpose of 
preventing or hindering access to railway services. Conduct, as defined in the ROA Act, includes 
negative conduct such as a failure or refusal to act or delay. The purpose of the conduct is taken to 
be to prevent or hinder access if that is one of the purposes of the conduct. Contravention may be 
remedied by the court enforcement mechanisms, allowing injunctive and compensatory relief for 
breaches of the Act.  
 
7.5.2. Effectiveness in reflecting relevant CPA clause 

The SA Rail Access Regime includes an express prohibition on preventing or hindering access. 
Section 66 (compensation) applies in cases where a person contravenes a provision of the ROA Act 
or award. The NCC has previously been satisfied that this complies with clause 6(4)(m) of the CPA.52 
South Australia submits that this remains the case. 
 

                                                           
51  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.31. 
52  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.32. 

6(4)  (m)  The owner or user of a service shall not engage in conduct for the purpose of hindering  
  access to that service by another person. 
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7.6. Clause 6(4)(n): separate accounting  

 

7.6.1. Relevant provisions of the SA Rail Access Regime 

Section 22 of the ROA Act requires the segregation of accounts and records relating to the provision 
of railway services as distinct from other businesses carried on by the operator. Section 22 of the 
ROA Act, requires the regulated operator to keep the accounts for regulated services separate from 
the accounts and records relating to other aspects of its business. Further, where a regulated 
operator’s railway service business includes providing railway infrastructure to another industry 
participant, it must keep accounts and records for that part of its business so as to give a true and 
fair view of that part of its business separate to the remainder of its railway service business. 

The accounts must give a comprehensive view of the operator’s rights and liabilities related to 
railway infrastructure, and a true and fair view of income, expenditure, assets and liabilities related 
to railway infrastructure. 

Accounts and records must upon request be made available to ESCOSA. ESCOSA’s reporting and 
compliance guideline sets out its expectations as to the timing, and assurance to be provided by 
operator in the preparation of these accounts and records.53 
 
7.6.2. Effectiveness in reflecting relevant CPA clause 

In its 2020 Review, ESCOSA noted that the potential for regulatory review of these separate 
accounts can incentivise the vertically-integrated operator to comply with the ROA Act. ESCOSA 
further noted that these obligations can discourage costs being shifted from the above-rail business 
to the below-rail business to gain competitive advantage in the above-rail market.54  

The South Australian Government submits that the SA Rail Access Regime satisfies the clause 6(4)(n) 
principle by requiring separate accounting arrangements supported by requirements imposed by 
ESCOSA.   

The NCC has previously been satisfied that the SA Rail Access Regime complies with clause 6(4)(n) 
of the CPA.55 South Australia submits that this remains the case.  
 
  

                                                           
53  ESCOSA (2019), Intrastate Rail Access Regime: Reporting and Compliance Guideline, Version 1.0; October 2019, s.2.3-2.5. 
54  ESCOSA (2020), 2020 South Australian Rail Access Regime Review – Final Report, August 2020, p.7. 
55  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.33. 

6(4)  (n)  Separate accounting arrangements should be required for the elements of a business  
  which are covered by the access regime. 
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8. Dispute resolution 

The NCC’s Certification Guide identifies the CPA clauses that it considers in its assessment of the 
dispute resolution framework as clause 6(4)(a)-(c), (g), (h), (i), (j), (k), (l), (o), 6(5)(c). South Australia 
submits the SA Rail Access Regime reflects these principles, as set out in this section.  
 
8.1. Clause 6(4)(a)-(c): dispute resolution 
8.1.1. Relevant provisions of the SA Rail Access Regime 

The provisions of the SA Rail Access Regime that are relevant to clause 6(4)(a)-(c) are described in 
section 7.1.1. 
 
8.1.2. Effectiveness in reflecting relevant CPA clause 

Clause 6(4)(a) establishes commercial negotiation as a cornerstone in determining access 
outcomes, while clause 6(4)(b) and (c) complement and underpin the principle in clause 6(4)(a). 
They recognise that regulatory measures can provide a means for dealing with situations where 
access providers and access seekers are unable to reach agreement through private commercial 
negotiations and that an effective access regime should establish an independent and credible 
dispute resolution procedure.  

No disputes have arisen under the SA Rail Access Regime that have required the arbitration 
provisions of the access regime to be invoked during the period of the previous certification. While 
this means that the practical application of the dispute resolution provisions remain untested, the 
NCC has previously been satisfied that the Access Regime complies with clause 6(4)(a)-(c) of the 
CPA by providing for an effective recourse to dispute resolution.56 South Australia submits that this 
remains the case. 
 
8.2 Clause 6(4)(g): independent dispute resolution 

 

8.2.1. Relevant provisions of the SA Rail Access Regime 

The SA Rail Access Regime as established by the ROA Act provides a process that encourages parties 
to negotiate and reach agreement upon terms and conditions of access. This includes the parties 
resorting to their own chosen dispute resolution process if they wish.  

In the event that the parties cannot agree on terms and conditions for access, they can rely on the 
processes afforded by the Access Regime, including a dispute resolution process which involves 
potentially two bodies: ESCOSA and an arbitrator (or arbitrators).  

Section 35 provides for an access seeker to request that ESCOSA refer an access dispute to 
arbitration. In response, section 36 requires that ESCOSA must either attempt to settle the dispute 
by conciliation, or appoint an arbitrator and refer the dispute to the arbitrator. If the dispute is not 
resolved by conciliation after a reasonable attempt to do so, ESCOSA must refer the dispute to 
arbitration.  

                                                           
56  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.34. 

 

6(4)  (g)  Where the owner and a person seeking access cannot agree on terms and conditions for  
  access to the service, they should be required to appoint and fund an independent body 

to resolve the dispute, if they have not already done so. 
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The arbitrator is to be appointed by ESCOSA after consultation with the parties to the dispute. 
ESCOSA’s own independence, together with its obligation to consult with both parties in choosing 
an arbitrator, should ensure that the arbitrator appointed is sufficiently independent. The arbitrator 
has the power to resolve the dispute through making a binding award. The parties and ESCOSA 
must be provided with the arbitrator’s reasons for making an award.  

The procedures to be followed when conducting an arbitration are contained in Part 6 of the ROA 
Act. In summary:  

• arbitrations are to be conducted in private, unless the parties otherwise agree (section 43); 

• the parties to the arbitration may appear in person or may be represented by lawyer, or by 
leave of the arbitrator, another representative (section 40); and 

• the arbitrator: 

− is not bound by technicalities, legal forms or rules of evidence (section 44(1)(a)) 

− may inform him or herself of any matter relevant to the dispute in any way the 
arbitrator thinks appropriate (section 44(1)(b))  

− must proceed quickly as a proper investigation and consideration of all matters 
relevant to the fair determination of a dispute allows (section 42).   

Section 50A provides for a six month time limit for arbitration.  

Section 57 of the ROA Act provides that the costs of arbitration are to be borne by the parties in 
proportions decided by the arbitrator, and in the absence of a decision by the arbitrator, in equal 
proportions. However, if the proponent terminates arbitration or elects not to be bound by an 
award, the entire cost of arbitration is to be borne by the proponent.  
 
8.2.2. Effectiveness in reflecting relevant CPA clause 

South Australia considers that the Access Regime achieves the objectives of clause 6(4)(g) of the 
CPA by providing for the appointment by ESCOSA of an independent arbitrator, in consultation with 
the parties. The costs of the arbitration are to be borne in equal proportions by the parties unless 
the arbitrator determines otherwise, or the proponent terminates the arbitration process or elects 
not to be bound by the arbitration award. The NCC has previously been satisfied that these 
arrangements comply with clause 6(4)(g) of the CPA.57 South Australia submits that this remains 
the case. 
 
8.3 Clause 6(4)(h): binding decisions 

 

8.3.1. Relevant provisions of the SA Rail Access Regime 

Decisions of ESCOSA 

ESCOSA’s role in making decisions about disputes is limited.  ESCOSA may resolve disputes through 
conciliation, but this does not involve any decisions being made by ESCOSA, rather it is a mechanism 
to induce the parties to reach agreement on a commercial basis.   

                                                           
57  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.32. 

6(4)  (h)  The decisions of the dispute resolution body should bind the parties; however, rights of 
  appeal under existing legislative provisions should be preserved.  
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The ROA Act makes no provision for appeal against other decisions of ESCOSA concerning access 
disputes, i.e. whether a dispute exists and whether a dispute should be referred to an arbitrator. 
These decisions may be subject to judicial review in accordance with the Supreme Court Act 1935 
(SA). The decision of the Supreme Court is binding on the parties subject to any further appeal 
rights. There is no recourse to merits review of such decisions under the ROA Act.  
 
Decisions of Arbitrator  

Sections 65 and 66 of the Act provide that injunctive remedies and orders for compensation are 
available from the Supreme Court in relation to contravention of, or non-compliance with, 
arbitrated awards. Section 56 provides that an award or a decision of an arbitrator cannot be called 
into question except by appeal to the Supreme Court on a matter of law.  

There are no other existing legislative rights of appeal against a decision of the arbitrator, since the 
ROA Act creates new rights in relation to negotiated access to railway infrastructure.  
 
8.3.2. Effectiveness in reflecting relevant CPA clause 

South Australia submits that the SA Rail Access Regime satisfies clause 6(4)(h) of the CPA by 
providing for binding dispute resolution with rights of appeal to the Supreme Court of South 
Australia and judicial review by the Supreme Court of any decision by ESCOSA. The NCC has 
previously been satisfied that these arrangements comply with clause 6(4)(h) of the CPA.58 South 
Australia submits that this remains the case.  
 
8.4 Clause 6(4)(i): principles for dispute resolution 

 

8.4.1. Relevant provisions of the SA Rail Access Regime 

All of the above matters are covered within section 38(1) of the ROA Act as principles which the 
dispute resolution body, namely, the arbitrator, should take into account in making an award. 
  

                                                           
58  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.37. 

6(4)  (i)  In deciding on the terms and conditions for access, the dispute resolution body should  
  take into account:  

(i) the owner’s legitimate business interests and investment in the facility;  
(ii) the costs to the owner of providing access, including any costs of extending the 

facility but not costs associated with losses arising from increased competition in 
upstream or downstream markets;  

(iii) the economic value to the owner of any additional investment that the person 
seeking access or the owner has agreed to undertake;  

(iv) the interests of all persons holding contracts for the use of the facility;  
(v) firm and binding contractual obligations of the owner or other persons (or both) 

already using the facility;  
(vi) the operational and technical requirements necessary for the safe and reliable 

operation of the facility; 
(vii) the economically efficient operation of the facility; and  
(viii) the benefit to the public from having competitive markets.  
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8.4.2. Effectiveness in reflecting relevant CPA clause 

The NCC has previously been satisfied that the SA Rail Access Regime complies with clause 6(4)(i) 
of the CPA.59  South Australia submits that this remains the case. 
 
8.5 Clause 6(4)(j): facility extension 

 

8.5.1. Relevant provisions of the SA Rail Access Regime 

Section 52(1) of the ROA Act specifically provides that that an arbitrator cannot make an award that 
would have the effect of requiring the operator to bear any of the capital cost of any addition or 
extension to railway infrastructure unless the operator agrees.  

Section 38(1) requires that an arbitrator’s decision has to take into consideration the technical and 
economic feasibility of the extension whilst maintaining a safe and reliable operation of the port, 
the protection of the operator’s legitimate business interests in the port, and the costs and 
economic benefits to the parties as a result of the extension. These requirements are consistent 
with the criteria as outlined in clause 6(4)(j) of the CPA.  
 
8.5.2. Effectiveness in reflecting relevant CPA clause 

The NCC has previously been satisfied that the SA Rail Access Regime complies with clause 6(4)(j) 
of the CPA.60 South Australia submits that this remains the case. 
 
8.6 Clause 6(4)(k): a material change in circumstances 

 

8.6.1. Relevant provisions of the SA Rail Access Regime 

The ROA Act does not in any way preclude parties who negotiate their own access arrangements 
from determining what may constitute a material change in their particular circumstances and 
incorporating provisions to this effect in their access contracts.  

Section 55 of the ROA Act sets out the process for the termination or variation of an award. 
Regardless of the circumstances, if all parties to the award agree ESCOSA may vary or revoke an 
award (section 55(1)). However, if the parties are unable to agree on a proposed variation, ESCOSA 
may (upon the application of one or more parties) refer the matter to arbitration. Section 55(4) sets 

                                                           
59  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.38. 
60  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.39. 

6(4)  (j)   The owner may be required to extend, or to permit extension of, the facility that is used  
  to provide a service if necessary but this would be subject to:  

(i) such extension being technically and economically feasible and consistent with 
the safe and reliable operation of the facility;  

(ii) the owner’s legitimate business interests in the facility being protected; and 
(iii) the terms of access for the third party taking into account the cost borne by the 

parties for the extension and economic benefits to the parties arising from the 
extension. 

6(4)  (k) If there has been a material change in circumstances, the parties should be able to apply  
 for a revocation or modification of the access arrangement which was made at the 

conclusion of the dispute resolution process. 
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out the matters that ESCOSA must have regard to in deciding whether to refer the dispute to 
arbitration, including whether there has been a material change in circumstances since the award 
was made or last varied. In this event, the dispute resolution provisions in Part 6 of the Act (other 
than Division 8) will apply. 
 
8.6.2. Efectiveness in reflecting relevant CPA clause 

The NCC has previously been satisfied that the SA Rail Access Regime complies with clause 6(4)(k) 
of the CPA.61 South Australia submits that this remains the case. 
 
8.7 Clause 6(4)(l): compensation 

 

8.7.1. Relevant provisions of the SA Rail Access Regime 

Section 38(1)(i) of the ROA Act states that the arbitrator must take into account the interests of 
industry participants whose interests may be affected by the proposal. In addition section 51(3)(c) 
provides that if an award confers a right of access it must resolve, or provide for the resolution of, 
all related and incidental matters.  

A further restriction on awards is imposed by section 52(2) which provides that an arbitrator cannot 
make an award that would prejudice the rights of an existing industry participant under an earlier 
contract or award unless the participant agrees or the arbitrator is satisfied that the industry 
participant's entitlement to access exceeds the needed entitlement and the participant will not 
need the excess entitlement and the proponent's requirements cannot be met except by 
transferring the excess entitlement to the proponent.  

lf a person contravenes a provision of the ROA Act, the Supreme Court may, on application by the 
regulator or an interested person, order compensation of persons who have suffered loss or 
damage as a result of the contravention. 
 
8.7.2. Effectiveness in reflecting relevant CPA clause 

The NCC has previously been satisfied that the SA Rail Access Regime complies with clause 6(4)(l) 
of the CPA.62  South Australia submits that this remains the case. 
 
8.8 Clause 6(4)(o): access to financial information 

 

8.8.1. Relevant provisions of the SA Rail Access Regime 

As described in section 7.6, section 22 of the ROA Act requires the segregation of accounts and 
records relating to the provision of regulated services. 

                                                           
61  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.40. 
62  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.40. 

6(4)  (l)  The dispute resolution body should only impede the existing right of a person to use a  
 facility where the dispute resolution body has considered whether there is a case for 

compensation of that person and, if appropriate, determined such compensation. 

6(4)  (o)  The dispute resolution body, or relevant authority where provided for under specific  
 legislation, should have access to financial statements and other accounting information 

pertaining to a service. 
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Section 22 of the ROA Act, requires the regulated operator to keep the accounts for regulated 
services separate from the accounts and records relating to other aspects of its business. Further, 
where a regulated operator’s railway service business includes providing railway infrastructure to 
another industry participant, it must keep accounts and records for that part of its business so as 
to give a true and fair view of that part of its business separate to the remainder of its railway 
service business.   

The ROA Act gives an arbitrator the power to make orders requiring the delivery, inspection and 
discovery of documents and to refer a matter to an expert for a report. An arbitrator also has the 
power to require a person to provide a written statement or to produce specified documents where 
the arbitrator has reason to believe that the information in question may be relevant to the dispute. 

In addition, ESCOSA may require an operator to provide, within a period specified by ESCOSA, any 
‘specified information relevant to monitoring the costs of railway services provided by the operator’ 
(section 60 of the ROA Act) or ‘information or documents related to the provision of railway 
services’ (section 62). Operators must also supply ESCOSA, on a confidential basis, with a copy of 
every access contract made by the operator (section 61). ESCOSA’s requirements in relation to 
these reporting obligations are set out in its Reporting and Compliance Guideline.63 Failure to 
comply with these obligations are offences carrying fines of up to $60,000. 

However, a person is not required to give information or produce a document to an arbitrator if it 
is:  

• subject to legal professional privilege or would tend to incriminate the person of an offence; 
and 

• the person objects to giving the information or producing the document by giving written 
notice of the ground of the objection to the arbitrator or, if the person is appearing as a 
witness before the arbitrator, by an oral statement of the ground of objection. 

Pursuant to section 48 of the ROA Act a person who gives the arbitrator information, or produces 
documents, may ask the arbitrator to keep the information confidential. The arbitrator may impose 
conditions limiting access to, or disclosure of, the information or documentary material. A 
contravention of a confidentiality condition may incur a maximum penalty of $60,000. 

ESCOSA also has a general information gathering power under s 29 of the Essential Services 
Commission Act 2002. By written notice ESCOSA may require a person to give information that 
ESCOSA reasonably requires for the performance of its functions. Failure to comply may incur a 
maximum penalty of $20,000 or imprisonment for two years. 
 
8.8.2. Effectiveness in reflecting relevant CPA clause 

The NCC has previously been satisfied that the SA Rail Access Regime complies with clause 6(4)(o) 
of the CPA.64  South Australia submits that this remains the case. 
 

                                                           
63  ESCOSA (2019), Intrastate Rail Access Regime: Reporting and Compliance Guideline, Version 1.0; October 2019. 
64  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.41. 
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8.9 Clause 6(5)(c): merits reviews of arbitration determinations 

 

Merits review of arbitration outcomes or regulatory decisions is not a mandatory requirement 
under the clause 6 principles. Section 56 of the ROA Act provides for an appeal on a question of 
law, and does not provide for a merits review. As a result, the requirements of clause 6(b)(c) are 
not relevant to the SA Rail Access Regime. 
 
  

6(5)  (c)  Where merits review of decisions is provided, the review will be limited to the  
  information submitted to the original decision-maker except that the review body: 

(i) may request new information where it considers that it would be assisted by the 
introduction of such information;  

(ii)  may allow new information where it considers that it could not have reasonably 
been made available to the original decision-maker; and  

(iii) should have regard to the policies and guidelines of the original decision-maker (if 
any) that are relevant to the decision under review. 
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9. Efficiency promoting terms and conditions of access 
The NCC’s Certification Guide identifies the CPA clauses that it considers in its assessment of 
efficiency promoting terms and conditions as clause 6(4)(a)-(c), (e), (f), (i), (k), (n), 6(5)(a) and (b).  
South Australia submits the SA Rail Access Regime reflects these principles, as set out in this section.  
 
9.1  Clause 6(4)(a)-(c), (e), (f), (i), (k), (n) 
9.1.1 Relevant provisions of the SA Rail Access Regime 

The provisions of the SA Rail Access Regime that are relevant to these clauses are described 
previously in sections 7 and 8, in particular: 

• the provisions relevant to clause 6(4)(a)-(c) are described in section 7.1.1  

• the provisions relevant to clause 6(4)(e) are described in section 7.2.1 

• the provisions relevant to clause 6(4)(f) are described in section 7.3.1 

• the provisions relevant to clause 6(4)(i) are described in section 8.4.1 

• the provisions relevant to clause 6(4)(k) are described in section 8.6.1 

• the provisions relevant to clause 6(4)(n) are described in section 7.6.1. 
 
9.1.2 Effectiveness in reflecting relevant CPA clause 

As was discussed in the earlier sections, the ROA Act satisfactorily incorporates provisions in 
relation to each of the clauses that the NCC identifies as relevant to promoting efficiency:   

• it incorporates the principles in clause 6(4)(a)-(c), by establishing a framework for parties to 
reach commercial agreement on access terms and conditions, with provision for conciliation 
by ESCOSA and arbitration where agreement cannot be reached. The ROA Act provides a 
framework in Part 6 for such dispute resolution to occur which includes provision as to the 
timeliness of such processes; 

• The ROA Act also satisfactorily incorporates the principles in clause 6(4)(e) of the CPA by 
requiring the operator to negotiate with an access seeker in good faith with a view to 
reaching agreement on whether the proponent’s requirements could be reasonably met, as 
per section 32 of the ROA Act; 

• the Regime provides the flexibility for parties to negotiate their own access arrangements 
and that any arbitration award is constrained only by the principles prescribed in section 38 
of the ROA Act (which reflect the principles in clause 6(4)(i)); 

• accordingly, access to a railway service need not be on exactly the same terms and 
conditions for all users such that it is consistent with clause 6(4)(f) of the CPA; 

• the Regime allows for a party to an award to propose termination or variation if there is a 
material change in circumstances.  ESCOSA will make a variation to an award if agreed by all 
parties, and if not agreed may refer a dispute to arbitration in circumstances including where 
there has been a material change in circumstances (section 55 of the ROA Act). This is 
consistent with clause 6(4)(k) of the CPA; and 

• the Regime requires a regulated operator to keep separate books of accounts and other 
records for regulated services and in compliance with ROA Act and guidelines issued by 
ESCOSA. These provisions satisfy clause 6(4)(n).   
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The NCC has previously found that the SA Rail Access Regime complies with the efficiency 
promoting clauses of the CPA.65 South Australia submits that this remains the case. 
 
9.2 Clause 6(5)(a) 

 

9.2.1 Relevant provisions of the SA Rail Access Regime 

As is discussed in section 10 below, section 3 of the ROA Act incorporates stated objects for the SA 
Rail Access Regime that substantially reflect the first limb of the objects of Part IIIA, aimed at 
facilitating competitive markets in the provision of railway services through the promotion of the 
economically efficient operation, use of and investment in the declared services. 
 
9.2.2 Effectiveness in reflecting relevant CPA clause 

The NCC has previously been satisfied that the objects clause in section 3 of the ROA Act satisfies 
clause 6(5)(a) of the CPA.66  South Australia submits that this remains the case. 
 
9.3 Clause 6(5)(b) 

 

9.3.1 Relevant provisions of the SA Rail Access Regime 

Under the Access Regime, ESCOSA does not set prices for regulated rail services. Rather, the Regime 
is underpinned by a negotiate-arbitrate regulatory framework, in which ESCOSA may establish 
pricing principles for fixing a floor and ceiling price.  

Section 27 of the ROA Act states that the floor price should reflect the lowest price at which the 
operator could provide the relevant services without incurring a loss and the ceiling price should 

                                                           
65  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.46. 
66  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.43. 

6(5)  A State, Territory or Commonwealth access regime (except for an access regime for: electricity 
or gas that is developed in accordance with the Australian Energy Market Agreement; or the 
Tarcoola to Darwin Railway) should incorporate the following principles:  
(a) Objects clauses that promote the economically efficient use of, operation and investment 

in, significant infrastructure thereby promoting effective competition in upstream or 
downstream markets. 

6(5)  A State, Territory or Commonwealth access regime (except for an access regime for: electricity 
or gas that is developed in accordance with the Australian Energy Market Agreement; or the 
Tarcoola to Darwin Railway) should incorporate the following principles: 
(b)  Regulated access prices should be set so as to:  

(i)  generate expected revenue for a regulated service or services that is at least 
sufficient to meet the efficient costs of providing access to the regulated service or 
services and include a return on investment commensurate with the regulatory and 
commercial risks involved;  

(ii) allow multi-part pricing and price discrimination when it aids efficiency; 
(iii) not allow a vertically integrated access provider to set terms and conditions that 

discriminate in favour of its downstream operations, except to the extent that the 
cost of providing access to other operators is higher; and 

(iv) provide incentives to reduce costs or otherwise improve productivity. 
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reflect the highest price that could fairly be asked by an operator for provision of the relevant 
services. 

ESCOSA considered the introduction of price regulation and whether price monitoring would be the 
appropriate response, during an inquiry conducted in 2009. The ESCOSA finding was that this was 
not required.67   

Section 38(2) of the ROA Act specifies pricing principles relating to the price of access to a service.  
These are: 

(a) that access prices should allow multi-part pricing and price discrimination when it aids 
efficiency; 

(b) that access prices should not allow a vertically integrated operator to set terms and 
conditions that would discriminate in favour of its downstream operations, except to the 
extent that the cost of providing access to others would be higher; and  

(c) that access prices should provide incentives to reduce costs or improve productivity.  

These pricing principles mirror those listed in clause 6(5)(b)(ii) to (iv).  

Whilst the pricing principle at 6(5)(b)(i) is not expressly included in the ROA Act, the efficient pricing 
principle is addressed within the arbitration and pricing provisions in the ROA Act, which have the 
effect of ensuring a prices will also comply with clause 6(5)(b)(i).    
 
9.3.2 Effectiveness in reflecting relevant CPA clause 

The CPA does not require an effective access regime to provide for regulated service prices, but 
where a regime does it should have regard to the pricing principles in clause 6(5)(b) of the CPA. As 
noted in the discussion above, the ROA Act includes pricing principles for arbitration that mirror 
those listed in clause 6(5)(b)(ii) to (iv) and give effect to clause 6(5)(b)(i).  

Reflecting this, the NCC has previously found that the SA Rail Access Regime complies with clause 
6(5)(b) of the CPA.68 South Australia submits that this remains the case. 
 
 
  

                                                           
67  ESCOSA (2009), 2009 SA Rail Access Regime Inquiry, Final Inquiry Report, October 2009.  
68  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.46. 
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10. Objects of Part IIIA 
In making a decision on certification, the Minister must have regard to the objects of Part IIIA 
(section 44N(2)(aa) of the CC Act). 

The objects of Part IIIA are set out in s 44AA, and provide that:  

 

South Australia submits the SA Rail Access Regime is consistent with the objects of Part IIIA, as set 
out in this section.  
 
10.1 Efficiency object 
The first limb of the Part IIIA objects clause focuses on the economically efficient operation, use of 
and investment in the infrastructure by which services are provide, with the effect of promoting 
competition in downstream markets. 

The stated objects of the Access Regime are set out in section 3 of the ROA Act, and are:  

(a) to promote a system of rail transport in South Australia that is efficient and responsive to 
the needs of industry and the public; and 

(b) to provide for the operation of railways; and 

(c) to facilitate competitive markets in the provision of railway services through the 
promotion of the economically efficient use and operation of, and investment in, those 
services; and 

(d) to promote the efficient allocation of resources in the rail transport segment of the 
transport industry; and 

(e) to provide access to railway services on fair commercial terms and on a non-
discriminatory basis. 

These objects, in particular objects (a) and (d), substantially reflect the first limb of the objects of 
Part IIIA.   

As well as aligning the broad objectives of the SA Rail Access Regime with those of Part IIIA, 
importantly the Regime’s objects also inform and guide ESCOSA’s application and enforcement of 
the SA Rail Access Regime and any arbitration conducted under the Regime.  The NCC has previously 
identified the benefits of a clear statement of objectives as not only promoting consistency in 
decision making, but also reducing the opportunity for dispute and misunderstanding, which in turn 
saves time and reduces the cost of regulation.69  
  

                                                           
69  NCC (2017), Certification of State and Territory Access Regimes – A guide to Certification under Part IIIA of the Competition and 

Consumer Act 2010 (Cth), December 2017, p.48. 

The objects of this Part are to:  
(a) promote the economically efficient operation of, use of and investment in the infrastructure 

by which services are provided, thereby promoting effective competition in upstream and 
downstream markets; and 

(b) provide a framework and guiding principles to encourage a consistent approach to access 
regulation in each industry.  
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The regime also supports the efficiency limb of the objects clause through a range of further 
measures designed to ensure that access is provided in a way that doesn’t unfairly discriminate 
between parties, including in the circumstances of vertical integration.  These include: 

• unfair discrimination provisions (in section 23 of the ROA Act), which prohibit an access 
provider from unfairly discriminating between access seekers in preferring one access 
proposal over another, or in the terms and conditions upon which it provides access.  In 
particular, these provisions prohibit a vertically integrated operator of below-rail services 
from providing preferential arrangements to a related operator of rail haulage services as 
follows: 

− a vertically-integrated operator of below-rail services is not permitted to prefer an 
access proposal from a related access seeker on the basis of their relationship; 

− similarly, a vertically-integrated operator is not permitted to prefer a proposal with 
more favourable terms, if this is merely a transfer-pricing arrangement transferring 
profits from one part of a corporate group to another; and 

− a vertically-integrated operator is also prohibited from unfairly discriminating through 
waiving rights under a contract, providing discounts or making kick-backs on a non-
uniform basis, with a particular focus on ensuring preferential arrangements are not 
able to be granted to a related access;  

• segregation of accounts and the potential for regulatory review of these accounts (in section 
22 of the ROA Act).  These accounts must give a comprehensive view of the operator’s rights 
and liabilities related to railway infrastructure, and a true and fair view of income, 
expenditure, assets and liabilities related to railway infrastructure separate from other 
activities provided by the operator (including rail haulage services provided by a vertically-
integrated operator).  These are discussed further in section 7.6; and 

• a vertically-integrated regulated operator of below-rail services must comply with ring-
fencing arrangements relating to its above-rail and below-rail operations, as required in 
section 33A(7) of the ROA Act.  This requires that the regulated operator must develop and 
maintain a policy to protect against confidential information obtained by the below-rail 
business being disclosed or used in a way that breaches confidentiality. The regulated 
operator must provide a copy of the policy to ESCOSA and to any other person on request.  

These provisions were originally developed for application to a vertically-integrated railway 
provider and remain unchanged from those applicable at the time of the 2011 certification.  

Furthermore, as set out in section 9, the SA Rail Access Regime effectively provides for efficiency 
promoting terms and conditions of access, ensuring that the operation of the regime reflects its 
stated objects.   

The success of the SA Rail Access Regime in facilitating efficiency can be seen from outcomes that 
have been achieved over the  previous certification period. In particular: 

• ESCOSA’s reviews of the Access Regime have confirmed that, there is no evidence to suggest 
that rail operators are exercising market power;  

• the Regime has been successful in facilitating commercial negotiation of access 
arrangements, with no disputes being referred to arbitration over the entire life of the 
regime; and 

• the Regime has provided a stable regulatory environment, and has promoted stakeholder 
confidence in the consistency and reasonableness of regulatory outcomes in South Australia.   
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ESCOSA’s 2020 Review noted that One Rail estimated that the Access Regime costs $313,000 per 
year, noting that this is not a significant burden and is a reasonable price to pay for a fit for purpose 
access regime.70 

Furthermore, we note the findings of the most recent regulatory review in which ESCOSA found 
that most stakeholders supported the continuation of regime.71  

The NCC has previously stated that it considers the SA Rail Access Regime to be consistent with the 
first limb of the objects of Part IIIA.72 The Access Regime remains unchanged since that assessment, 
and South Australia submits that it remains consistent with the first limb of the objects of Part IIIA. 
 
10.2 Consistency object 
The second limb of the objects of Part IIIA is concerned with whether the Regime provides a 
framework and guiding principles to encourage a consistent approach to access regulation in each 
industry. 

Access to South Australia’s intrastate railways is either regulated under the Regime or unregulated: 
there is no other regulatory arrangement for South Australian rail infrastructure and none proposed 
by the South Australian Government. The SA Rail Access Regime is consistent in its application to 
intrastate railways in the State.   

It is reasonable to adopt a different approach to intrastate railways than interstate ones and that it 
is plausible that different circumstances and market conditions would apply to the different services 
justifying distinct policy responses to access regulation. However, the principles underlying the SA 
Rail Access Regime and the access undertaking relating to interstate railway services are similar and 
consistent with one another. 

ESCOSA’s five-yearly reviews provide the opportunity for the coverage of the Regime to be 
reassessed and, if appropriate, existing facilities/services removed and new facilities/services 
included. Were ESCOSA to recommend that access regulation apply to a facility/service not 
covered, then, subject to the necessary proclamations being made, the form of regulation set out 
in the SA Rail Access Regime would apply.  There is no requirement for new or amended legislation 
in order to maintain consistency in application of access regulation to the SA rail industry.  

The NCC has previously assessed the SA Rail Access Regime to be in accord with the second limb of 
the objects of Part IIIA.73 South Australia submits that the SA Rail Access Regime remains consistent 
with the second limb of the objects of Part IIIA. 
 
 
 
  

                                                           
70  ESCOSA (2020),  2020 South Australian Rail Access Regime Review – Final Report, August 2020, p.23. 
71  ESCOSA (2020), 2020 South Australian Rail Access Regime Review – Final Report, August 2020, p.2. 
72  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.50. 
73  NCC (2011), South Australian Rail Access Regime; Application for certification as an effective access regime – Final 

Recommendation, May 2011, p.51. 
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11. Duration of certification 
Section 44N of the CC Act provides that on receiving a recommendation from the NCC in relation 
to the effectiveness of an access regime, the Commonwealth Minister must decide that the access 
regime is or is not an effective access regime for the service. The Minister’s decision must also 
specify the period for which it is in force.  

The South Australian Government submits that certainty for rail industries and those seeking access 
to rail facilities should be an important consideration in setting the duration of the certification 
sought. It is requested that the NCC recommend to the Commonwealth Minister that the South 
Australian rail access regime be certified for 10 years. This proposed term recognises the long lead 
times associated with rail investment, the nature of the contracting for above rail and below rail 
services and is considered to be appropriate for promoting investments in rail facilities in South 
Australia. The existence of the five-yearly ESCOSA reviews of the SA Rail Access Regimes will ensure 
the continued appropriateness of the application of the access regime over this period. 

South Australia notes that a certification term of 10 years is consistent with previous NCC 
recommendations for certification, including:  

• the South Australian ports access regime74  

• the South Australian water infrastructure access regime75 

• the Queensland rail access regime76 

• the Dalrymple Bay Coal Terminal access regime77 

• the NSW water infrastructure access regime78 
 
 
  

                                                           
74  Commonwealth of Australia (2011), Decision on Effectiveness of Access Regime Under Section 44N – South Australian Ports 

Access Regime See here for a copy of the decision.  
75  Commonwealth of Australia (2017), Decision on Effectiveness of Access Regime Under Section 44N – South Australian Water 

Access Regime See here for a copy of the decision. 
76  Commonwealth of Australia (2011), Decision on Effectiveness of Access Regime Under Section 44N – Queensland Rail Access 

Regime See here for a copy of the decision. 
77  Commonwealth of Australia (2011), Decision on Effectiveness of Access Regime Under Section 44N – Dalrymple Bay Coal 

Terminal Access Regime See here for a copy of the decision. 
78  Commonwealth of Australia (2020), Ministerial Statement, The Hon. Michael Sukkar MP, Assistant Treasurer, NSW water 

infrastructure access regime, 2 April 2020. See here for a copy of the statement and here for further information. 

https://ncc.gov.au/application/application_for_certification_of_the_south_australian_ports_access_regime/5
https://ncc.gov.au/application/application-for-certification-of-the-south-australian-water-infrastructure/5
https://ncc.gov.au/application/application_for_declaration_of_queensland_rails_queensland_coal_rail_networ/5
https://ncc.gov.au/application/application_for_certification_of_the_dalrymple_bay_coal_terminal_access_reg/5
https://ministers.treasury.gov.au/ministers/michael-sukkar-2019/media-releases/nsw-water-infrastructure-access-regime
https://ncc.gov.au/application/application-for-certification-of-the-nsw-water-infrastructure-access-regime/5
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A. Relevant legislation 
Legislation supporting the South Australian Rail Access Regime: 

• Railways (Operations and Access) Act 1997 

• Railways (Operations and Access) Regulations 2020 

• Railways (Operations and Access) (Application of Access Regime) Proclamation 2016 
(p.3912) 

• Railways (Operations and Access) (Application of Access Regime) (Tram Track) Variation 
Proclamation 2020 (p.4848)  

• Rail Safety National Law (South Australia) Act 2012 

• Essential Services Commission Act 2002 

• Essential Services Commission Regulations 2019 
 

https://www.legislation.sa.gov.au/LZ/C/A/RAILWAYS%20(OPERATIONS%20AND%20ACCESS)%20ACT%201997.aspx
https://www.legislation.sa.gov.au/LZ/C/R/Railways%20(Operations%20and%20Access)%20Regulations%202020.aspx
https://governmentgazette.sa.gov.au/sites/default/files/public/documents/gazette/2016/September/2016_057.pdf
https://governmentgazette.sa.gov.au/sites/default/files/public/documents/gazette/2020/October/2020_081.pdf
https://governmentgazette.sa.gov.au/sites/default/files/public/documents/gazette/2020/October/2020_081.pdf
https://www.legislation.sa.gov.au/LZ/C/A/RAIL%20SAFETY%20NATIONAL%20LAW%20(SOUTH%20AUSTRALIA)%20ACT%202012.aspx
https://www.legislation.sa.gov.au/LZ/C/A/ESSENTIAL%20SERVICES%20COMMISSION%20ACT%202002.aspx
https://www.legislation.sa.gov.au/LZ/C/R/Essential%20Services%20Commission%20Regulations%202019.aspx
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