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Dear Ms Schafer 

Application for certification of the South Australian Ports Access Regime 

We refer to your letter dated 10 May 2021, requesting information that may be relevant to the National 
Competition Council’s (Council’s) decision on whether to recommend re-certification of the South 
Australian Ports access regime (the Access Regime). 

As you are aware, we act for Qube Ports Pty Ltd (Qube) in relation to this matter.  Qube welcomes 
this opportunity to continue to assist the Council with its assessment of the Access Regime. 

Please find enclosed: 

 Qube’s response to the issues for comment by interested parties (Annexure A to your letter);  

 Qube’s response to the notice issued to it under section 44NAA(1) of the Competition and 
Consumer Act 2010 (Cth), dated 10 May 2021; and 

 a number of attachments, referred to variously in the attached response. 

Please do not hesitate to contact us if you require any further information from Qube in relation to this 
matter. 

Yours faithfully 

 

Simon Muys      Geoff Petersen 
Partner       Special Counsel 
+61 3 8656 3312     + 61 2 9263 4388 
smuys@gtlaw.com.au      gpetersen@gtlaw.com.au  
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Qube’s response to the general issues for comment (Annexure A) 
 

Response to Question 1(a) 

Does the Access Regime address the risk of vertically integrated facility operators providing 
preferential treatment to related businesses, or using confidential information obtained from 
access seekers to obtain competitive advantages in upstream or downstream markets? 

 
1 The Access Regime does not address the risk of Flinders Ports, as a vertically integrated 

operator, providing preferential treatment to its own downstream businesses, or using 
confidential information obtained from access seekers to obtain competitive advantages in 
upstream or downstream markets.   

2 This failure is apparent on the face of the MSA Act, as well as being the ‘lived experience’ of 
Qube and other competitors operating within South Australian port supply chains, as noted in 
Annexure A to Qube’s original submission.  Other historic examples are provided in the 
correspondence provided in response to the Council’s notice – at Attachment A, Attachment 
B and Attachment C. 

The Access Regime does not impose discipline on the day-to-day behaviour of Flinders Ports, 
as a vertically integrated operator 

3 Third party access to maritime services is governed by Parts 3 and s 44 of the MSA Act (the 
Access Provisions). 1  The Access Provisions comprise 34 sections and run for only 
approximately 12 pages. 

4 The Access Provisions do the following: 

(a) They set up a short-form negotiation and dispute resolution process to govern disputes 
about new terms of access sought at South Australian ports, and which refers such 
disputes to be determined by an independent arbitrator (i.e. not the state regulator). 

(b) Within the context of an arbitration, the principles to be considered by the arbitrator 
merely replicate the principles in clause 6 of the Competition Principles Agreement (CPA 
principles).   

(c) The only other provisions of relevance – and the only ones that operate outside the 
context of a specific dispute – are a short requirement to maintain separate regulatory 
accounts (s 42) and a general prohibition on hindering access (s 44) – both taken again 
directly from the CPA principles without any detail or application in the context of the 
South Australian market or its structure. 

5 The Access Regime does not seek in any way to address the incentives or ability to discriminate 
created by the vertical integration of Flinders Ports.  The regime does not address the operating 
structure of Flinders Ports or establish any day-to-day operational or commercial standards of 
behaviour.  For example, there is no requirement in the MSA Act for a facility operator to provide 

                                              
1 For the purposes of this response, MSA Act means the Maritime Services (Access) Act 2000 (SA). 



 
 

access to services on an open and non-discriminatory basis or to ring fence regulated 
operations from contestable staff and activities.   

6 This approach sharply contrasts with other Australian access regimes, including the two 
Queensland access regimes currently before the Council seeking re-certification.   

Queensland rail access regime  

7 The Queensland rail access regime comprises:2 

(a) the Queensland Competition Authority Act 1997 (Qld) (QCA Act); 

(b) an access undertaking accepted by the QCA under section 138 of the QCA Act from 
Aurizon Network Pty Limited, which is a vertically-integrated operator of the below rail 
network comprising the Central Queensland Coal Network;  

(c) an access undertaking accepted by the QCA from Queensland Rail Limited (also under 
section 138 of the QCA Act), which operates certain other freight and passenger routes; 
and 

(d) various other legislative provisions dealing with rail safety. 

8 The QCA Act itself expressly provides that: 

(a) in the course of negotiations and providing access to a service, an access provider must 
not unfairly differentiate between access seekers, in a way which has a material adverse 
affect on their ability to compete with other access seekers;3 

(b) an access provider cannot hinder access – under the QCA Act this is expressly defined to 
include circumstances where the access provider provides, or proposes to provide, 
access to itself (or a related body corporate) on more favourable terms than the terms on 
which it provides access to a competitor;4  

(c) an access provider cannot disclose information given by the access seeker during 
negotiations, without their consent;5  

(d) parties can obtain relief to remedy certain conduct (such as hindering of access) or 
contraventions of an access agreement;6 

(e) the QCA has extensive powers to seek information, investigate and enforce breaches of 
the access regime – including any failure to comply with an access undertaking in place 
under the QCA Act. 7 

9 In addition to the obligations in the QCA Act, specific requirements for ring fencing, functional 
separation and restrictions on use of confidential information are set out in access undertakings 
approved by the QCA – and, under the QCA Act, the regulator has powers to mandate such 
terms.8 

                                              
2 Queensland Gov ernment, Application for certification of the Queensland Rail Access Regime (January 2021), 4: 
https://ncc.gov.au/images/uploads/Application_-_Qld_Rail.pdf. 

3 QCA Act, ss 100(2), 168C. 
4 Section 104(2) and (3). 
5 Section 101(6). 
6 Sections 152–3. 
7 Part 5, Div ision 8. 
8 Sections 134, 137(2) and 138. 



 
 

10 The UT5 access undertaking mandated by the QCA and subsequently submitted by Aurizon 
and accepted by the QCA in 2017 deals extensively with ring fencing and non-discrimination 
issues (as well as reporting and compliance processes). 9   

11 The recent re-certification application summarises the relevant ring fencing, organisational 
structure and staff provisions as follows:10 

“Ring fencing provisions under UT5 Part 3 of UT5 details a number of ring fencing 
measures relating to organisational structure, accounting and confidentiality 
arrangements. Specifically, the provisions of Part 3 ensure that access provided by 
Aurizon Network  is managed and supplied independently from other members of the 
Aurizon Group who compete in upstream and downstream markets that depend on 
access to the service utilising the rail infrastructure.  

Clause 3.8 of UT5 requires Aurizon Network  to develop financial statements that 
separately identify Aurizon Network’s business in respect of the supply of the declared 
services from other business conducted by the group. Clause 3.9 of UT5 requires that 
Aurizon Network  must be governed and managed independently from other Aurizon 
entities, subject to certain exemptions, including that Aurizon Network may report to the 
board of Aurizon Holdings as required for the purposes of good corporate governance 
practices and as required or compelled by any law. 

Section D of Part 3 of UT5 also ensures that confidential information is not subject to 
unauthorised disclosure or use by setting out the appropriate treatment of confidential 
information by Aurizon Network . To further ensure independence, the provisions also 
restrict the movement of relevant staff within the Aurizon Group so as to help ensure 
compliance with the ring fencing obligations. Clause 3.5 prohibits employees of Aurizon 
Network  who are involved in the provision of below-rail services to perform work  for any 
Aurizon entity other than Aurizon Network  or undertake any work  at the direction of a 
related operator.  

A complaints process for the investigation of potential breaches of Part 3 is also provided 
for in Section E of Part 3 of UT5.” 

12 The Council has previously considered that the Queensland access regime, in combination with 
the role and powers of the QCA, ‘provide an appropriate level of comfort that a vertically 
integrated service provider will be prevented from treating its related businesses more 
favourably than those of its competitors’.11 

DBCT access regime  

13 The other Queensland access regime currently before the NCC governs access to the 
Dalrymple Bay Coal Terminal (DBCT).  This regime, and associated access undertaking, also 
contains substantial and detailed provisions addressing the risk of discrimination.  This 
regulation of discrimination is the case despite the operator of DBCT not being vertically 
integrated. 

14 The DBCT undertaking has, for many years, incorporated detailed rules governing non-
discriminatory operation of the port, queuing and prioritisation of requests for access, 
management of expansion processes (and pricing) as well as minimum service elements.   

                                              
9 In particular, refer to Part 3 and Part 10 of the current Aurizon Network undertaking. 
10 Queensland Gov ernment, Application for certification of the Queensland Rail Access Regime (January 2021), 78-79: 
https://ncc.gov.au/images/uploads/Application_-_Qld_Rail.pdf.  

11 NCC, Final Recommendation: Application for certification of the Queensland Rail Access Regime (22 Nov ember 2010) at [5.57]: 
https://ncc.gov.au/images/uploads/CERaQldFR-001.pdf.  



 
 

15 Amendments required by the QCA as part of the 2019 DAU process, in order to facilitate a fair 
and workable negotiate/arbitrate model, included: 

(a) requiring the operator to disclose detailed cost and price information (with an explanation 
of methodology used) to inform parties in relation to any negotiation or price dispute; 

(b) requiring the operator to disclose relevant past arbitration outcomes to other users or 
access seekers; 

(c) facilitating collective negotiations of terms of access; 

(d) providing certainty up front about some key elements of the price (such as costs 
associated with remediation); and 

(e) providing for principles governing disputes. 

16 This highlights the importance of effectively governing any negotiation and dispute process to 
avoid unfair or discriminatory outcomes – even in circumstances where vertical integration is not 
present or is limited.   

17 While the operator of DBCT is no longer vertically integrated, the DBCT access regime was 
amended in 2015 to introduce ring fencing provisions in response to: 

(a) the introduction by DBCT of a downstream ‘capacity trading business’ in 2012, that had 
introduced an element of vertical integration into the operator’s business (the operator no 
longer provides this service); and 

(b) “red light” competition objections expressed by the ACCC in response to a proposal by 
the owner of DBCT (Brookfield) to acquire the assets of Asciano (which included the 
above rail operator, Pacific National) and which were based on concerns regarding the 
incentive and ability that control of the port may provide to discriminate in favour of above 
rail haulage operations servicing the port. 

18 The concerns expressed by the ACCC at the time in relation to vertical integration that would 
have been caused by the transaction within the port supply chain were expressed as follows: 

“The ACCC is concerned that the vertical integration of Brookfield’s Dalrymple Bay Coal 
Terminal (DBCT) with Asciano’s Pacific National above rail business would lead to a 
substantial lessening of competition in the relevant markets in which above rail service 
providers compete to haul coal to DBCT. This is based on the ACCC’s preliminary view 
that, post-acquisition, Brookfield would have the ability and incentive to foreclose 
competitors of Pacific National that haul coal to DBCT and will have access to sensitive 
commercial information of those competitors.” 

19 The operator of DBCT proposed amendments to the DBCT access undertaking to directly 
respond to and address these vertical integration concerns.  The draft access undertaking 
included the following:12 

(a) commitments to maintain the independence of the DBCT operator from the vertically 
integrated owner (i.e. a commitment to retain as the operating company a user-controlled 
entity); 

(b) strong non-discrimination requirements – in relation to the interaction of DBCT with rail 
haulage operators (being the market in which the issue of vertical integration arose); 

                                              
12 DBCT Management, DBCT Access Undertaking – draft access undertaking re: segregation, 9 October 2015. 



 
 

(c) compliance, complaint handling and audit requirements in relation to the ring fencing 
arrangements; and 

(d) provisions limiting scope for the owner of DBCT to modify the relevant terminal operating 
regulations in a manner that may preference Pacific National. 

Other relevant examples 

20 The Council will be aware of the range of other regulatory arrangements that include measure to 
either prevent vertical integration or to address the incentives it creates for discrimination. 

21 Examples include: 

(a) The AER Ring Fencing Guidelines  

The AER Ring Fencing Guidelines were established in 2016 under clause 6.17.2 of the 
National Electricity Rules in order to address the potential anti-competitive effects 
associated with electricity distribution network services providers also participating in 
downstream contestable markets.   

The legally binding Guidelines variously provide for: 

(i) structural requirements that require any contestable activities to be undertaken 
through a separate corporate entity; 

(ii) accounting separation together with explicit cost allocation and cross subsidy 
rules; 

(iii) functional and staff separation rules – including explicit obligations regarding non-
discriminatory provision of monopoly infrastructure services (i.e. distribution 
network services); 

(iv) obligations regarding separate branding of the monopoly and contestable 
businesses (and associated restrictions preventing cross promotion); and 

(v) confidentiality and information security rules; and 

(vi) information and compliance reporting requirements – including requiring the 
publication of a register providing public information in relation to any exceptions 
made for a service provider. 

(b) Australian Amalgamated Terminals Pty Ltd (AAT) and Melbourne International RoRo & 
Auto Terminal Pty Ltd (MIRRAT) s 87B undertakings  

The ACCC has required both of the major automatic port terminal operators to enter into 
s 87B undertakings as part of their approval of relevant acquisitions over the last decade 
because of concerns held by the ACCC regarding vertical integration between port 
terminal and other activities.13   

Both the AAT and MIRRAT undertakings are in a similar form and provide for: 

(i) a structural obligation that prevents the terminal operator from engaging in 
contestable downstream activities (i.e. these must be undertaken through a 
separate entity); 

                                              
13  Av ailable from the ACCC s 87B undertakings register. 



 
 

(ii) strong and explicit commitments to open and non-discriminatory provision of 
services – including specific requirements to publish non-discriminatory berthing 
protocols for the relevant automotive terminals with a public process for 
amendment; 

(ii) confidentiality and information security rules as well as staff separation rules; 

(iii) minimum training requirements regarding the obligations under each undertaking; 

(iv) strong compliance and reporting obligations – including through the appointment 
of an independent auditor and associated annual compliance reporting (as well 
as obligations to self-report compliance breaches); 

(v) a price dispute resolution process that provides an annual dispute right under 
which the expert must assess whether any tariff increases proposed by AAT or 
MIRRAT comply with cost-based (i.e. building block) requirements; and 

(vi) a non-price dispute process. 

(c) Part XIC of the Competition and Consumer Act and Telstra’s Structural Separation 
Undertak ing  

Prior to the rollout of the National Broadband Network (which addressed historical vertical 
integration in relation to Telstra’s control of its fixed line network), Telstra was required to 
put in place a detailed ‘Structural Separation Undertaking’.   

This regime included rules addressing: 

(i) functional separation rules requiring the establishment of a separated and ring 
fenced wholesale business unit, for supplying wholesale products; 

(ii) detailed staff separation rules, including rules governing remuneration of 
separated staff (to avoid the risk of incentives to discriminate);  

(iii) obligations regarding open, non-discriminatory and equivalent supply of services 
as between Telstra’s own business and wholesale customers – including explicit 
service quality rules and requirements in relation to particular operational issues 
(such as B2B systems and access to Telstra’s exchange buildings and other 
physical infrastructure such as ducts); 

(iv) detailed information security rules; 

(v) quarterly reporting on metrics to test equivalence of supply in products – in 
addition to detailed information and reporting obligations to the ACCC; and 

(vi) an accelerated dispute resolution process for dealing with disputes related to 
discrimination or equivalence concerns. 

The SSU operated alongside the wider conduct rules in Part XIB of the Competition and 
Consumer Act, as well as Part XIC itself, which provides for setting of prices for regulated 
services by the ACCC and detailed ‘standard access obligations’ that require equivalence 
in the technical and operational quality of services declared by the ACCC as required to 
be provided to wholesale customers to overcome vertical integration and foreclosure 
risks. 

22 While each of the access frameworks above operate in a different context (port terminals – coal 
and automotive, below rail, electricity networks and telecommunications), in addressing the 
competition concerns raised by vertical integration, they share a number of common attributes: 



 
 

(a) a clear requirement for open and non-discriminatory provision of services, which is 
overseen appropriately and is enforceable directly by users (and which needs to be 
defined in detailed and concrete terms in relation to the various services and markets 
involved – e.g. in the case of ports, with specific rules around berth prioritisation, cargo 
hold times and costs etc);  

(b) clear, transparent and appropriately enforceable ring fencing of monopoly business 
activities from contestable activities; 

(c) appropriate mechanisms to protect the security and confidentiality of competitively 
sensitive information and with appropriate auditing of those systems;  

(d) appropriate structural or functional separation of staff, addressing both the risk of shared 
roles, as well as remuneration structures which provide incentives for staff to discriminate;  

(e) a public and independent audit and reporting process to ensure appropriate discipline 
around compliance;  

(f) a transparent pricing process that ensures cost-orientated and efficient pricing for 
monopoly services – with a clear dispute process for users to contest port pricing which 
appears not to be cost-orientated or which otherwise appears to provide for cross-
subsidisation; and 

(g) an accessible and robust process for non-price disputes. 

The MSA Act does not address any substantive requirements for non-discrimination, 
functional separation or ring fencing of monopoly activities, staff separation or reporting rules, 
information security or misuse of confidential information within Flinders Ports   

23 The NCC Certification Guidelines recognise that: 

“[r]ing fencing arrangements may be required in some industries, particularly those where 
a facility owner operates, or has interests in, the same markets as those in which third 
party access seekers participate” and that ring fencing arrangements in an access regime 
should “protect confidential information disclosed by an access seek to the facility owner 
from improper use and disclosure to affiliated bodies.”14  

24 The MSA Act does not place any substantive obligations on Flinders Ports to address vertical 
integration of the kind required by an effective access regime as illustrated by the common 
attributes identified above at paragraph 22.   

25 While the MSA Act refers to confidentiality, in s 28, this is a procedural protection applicable 
only in the context of an arbitration process.  It does not constitute a substantive ring fencing or 
information security measure. 

The pricing principles only address one possible means of discrimination 

26 The only reference in the MSA Act to any measure that is specifically addressed to vertical 
integration is section 32, which is taken directly form the CPA, and provides:  

“The pricing principles relating to the price of access to a service are as follows:  

…   

                                              
14 NCC Certification Guidelines, [5.76]–[5.77]. 



 
 

(b) that access prices should not allow a vertically integrated operator to set terms  and 
conditions that would discriminate in favour of its downstream operations, except to the 
extent that the cost of providing access to others would be higher; …” 

27 This provision is inadequate in addressing vertical integration concerns for a number of reasons, 
including, because it: 

(a) applies only to pricing and does nothing to address the various other risks associated with 
discriminatory conduct discussed above; 

(b) applies only as a high-level principle to be considered in the context of arbitrations and so 
only operates in the period when access is initially being negotiated.  It does not offer a 
concrete, ongoing or meaningful day-to-day constraint on discriminatory pricing conduct 
by Flinders Ports; and 

(c) there is no meaningful transparency of costs, cost allocation or internal pricing sufficient 
to enable third parties to assess or enforce compliance with the principle (and which also 
enables Flinders to seek to justify discrimination on the basis of differences in the “cost of 
providing access”). 

The requirement to maintain separate accounts (and associated ESCOSA guideline) does not 
address the risk of substantive discrimination or preferential treatment 

28 The MSA Act contains a requirement for facility operators to maintain separate accounts.  
Section 42 of the MSA Act relevantly states: 

“A regulated operator must keep accounts and records relating to the provision of 
regulated services separately from accounts and records related to other aspects of the 
business or businesses carried on by the operator.” 

29 The NCC Certification Guidelines state: 

“[s]eparate accounting … helps to address the potential for anti-competitive behaviour 
such as using cross-subsidies between covered and uncovered services as a means for 
disguising monopoly pricing.”15  

30 Although the MSA Act requires operators to prepare and keep separate accounts, the use that 
can be made of those accounts is limited.  An operator is only required to produce records of its 
accounts if ESCOSA requests them.  Outside of a formal access request or arbitration context, 
there is no provision that would permit access seekers to view an operator’s accounts, even if 
they suspect that the operator is engaging in discrimination by cross-subsidising other parts of 
its business.  

31 Moreover, while the separate reporting requirement may make it easier, at least for ESCOSA, to 
detect cross-subsidisation, it will not necessarily allow for detection of price discrimination.  The 
potential for cross-subsidisation through shifting of costs into regulated activities is separate to 
the issue of discrimination or preferential treatment.  

32 While there is power for ESCOSA to issue guidelines to Flinders Ports regarding the preparation 
of its regulatory accounts, the form of guidelines published to date appear to only require 
capacity and use data in aggregate and would not assist to identify discriminatory conduct by 
Flinders Ports.16  The guidance provided in relation to accounting for costs and internal transfers 
is also inadequate.  

                                              
15 NCC Certification Guidelines, [5.73]. 
16 See ESCOSA Ports Industry Guideline No. 2, Regulatory Accounts, May 2010 at page 13 (Operational Performance Proforma – Ports). 



 
 

Response to Question 1(b) 

Does the Essential Services Commission of South Australia (ESCOSA) or an arbitrator of an 
access dispute under the Access Regime have the ability to: 

(i)  address the risk of vertically integrated facility operators providing preferential 
 treatment to related businesses, or 

(ii)  prevent providers of regulated services from using confidential information obtained 
 from access seekers to give a competitive advantage to related entities in upstream 
 or downstream markets? 

 
33 In the absence of the regulatory regime otherwise addressing vertical integration, it may remain 

open for an individual access seeker to seek to have requirements governing the matters set 
out in paragraph 22 included as fair and necessary terms and conditions of access – and 
therefore to become the subject of an access dispute under the Access Regime. 

34 Qube has commenced an access dispute of this kind with Flinders Ports seeking to have non-
discrimination, ring fencing and confidentiality requirements included in a new stevedore 
licence, substantially in the same form as those in place under the MIRRAT and AAT 
undertakings.   

35 However, there is no evidence yet that this will prove effective in having such principles form 
part of the terms and conditions of access and Flinders Ports has expressly rejected the request 
from Qube to have them incorporated into Qube’s stevedoring licence.  The current access 
dispute is discussed in more detail in Qube’s response to the section 44NAA(1) notice. 

36 Whilst there may therefore be potential scope for using the dispute process under the Access 
Regime to seek to force Flinders Ports to accept contractual terms of access that include 
provisions directed at addressing the competition concerns created by vertical integration, this 
remains untested and the scope of the access dispute process and powers provided for under 
the Access Regime are limited and substantially narrower than the role and powers of the 
ACCC in relation to arbitrations commenced under Part IIIA to address these issues. 

37 We expand on these concerns with the access dispute mechanism under the Access Regime 
below.  

The application of the Access Regime – and therefore any protection available to access 
seekers through the access dispute mechanism – is limited to “maritime services”  

38 The dispute process under the Access Regime is only available in respect of “maritime services” 
as defined under s 4 of the MSA Act (or as otherwise proclaimed).   

39 By contrast, the scope of arbitration available under Part IIIA is defined by the applicant through 
the scope of the “service” for which declaration is sought and granted.  This provides 
significantly greater flexibility to parties within the supply chain.  This is especially the case in 
markets, such as the South Australian port supply chain, which are characterised by the port 
operator expanding into a diverse number of downstream markets.  Artificial (or externally 
defined) limits on the scope of any dispute rights therefore risk impeding the effectiveness of the 
Access Regime. 

40 Indeed, in relation to the access dispute commenced by Qube in respect of the terms of a new 
stevedore licence – Flinders Ports have yet to acknowledge or concede that the access dispute 
process applies to the terms of the stevedore licence.   



 
 

Unlike Part IIIA (in which the ACCC is the arbitrator), ESCOSA is not directly involved in 
resolving disputes – and so any such decision is made by a commercial arbitrator, and not an 
experienced sectoral and economic regulator 

41 When disputes are referred to ESCOSA under the Access Regime, ESCOSA can attempt to 
conciliate the dispute.17  If conciliation is unsuccessful, ESCOSA may refer the dispute to 
arbitration. 18   

42 Whilst ESCOSA has the option to participate in the arbitration, it is not required to do so. 19  

43 In effect, this means that the regulatory body with most technical experience addressing issues 
of vertical integration is not the decision maker in resolving access disputes and has limited, if 
any, influence on their outcomes (other than as an interested person making submissions).  
This contrasts with Part IIIA, Part XIC, the National Electricity Rules and the Queensland access 
regimes (both rail and DBCT) under the QCA Act, all of which provide for the relevant regulator 
to enforce access obligations and to arbitrate disputes.  

44 This also creates substantial scope for uncertainty and inconsistency in the application of the 
arbitration mechanism under the Access Regime.  There is no certainty that the same arbitrator 
will act in different disputes or, therefore, that the same or consistent determinations will be 
made.  This is especially the case given that an arbitrator will not have the benefit of seeing any 
earlier decisions (see paragraphs 49-51 below). 20   

45 Evidently, private arbitrators will not have any history in relation to the regime (including 
Flinders’ Ports regulatory accounts and other activities) and are unlikely to have the deep 
sectoral and regulatory expertise available to ESCOSA.   

Unlike Part IIIA, dispute rights appear only to apply when new access terms are being 
negotiated or renewed 

46 The arbitration mechanism in Part IIIA is recognised as broad and applicable to any “aspect of 
access” that is not the subject of existing terms.  An access dispute can be brought by a new 
access seeker (i.e. a party who does not currently have any access) or by an existing access 
holder seeking additional or varied terms in relation to their existing access arrangements. 

47 Under the Access Regime, however, an access dispute is only triggered by an access seeker 
providing a written proposal to Flinders Ports setting out proposed terms and conditions for the 
provision of access to a maritime service. 

48 This suggests that the Access Regime may be limited to the time that terms of access are first 
agreed or at points in time when they expire and are being renewed.  This is significantly 
narrower than a standing dispute right that enables users to refer as a dispute new or varied 
terms related to aspects of an existing access relationship (as is the case under Part IIIA). 

Unlike Part IIIA, awards made by the arbitrator under the Access Regime are not public and do 
not provide either deterrence value for Flinders Ports or guidance to other parties 

49 Part IIIA requires the ACCC to publish a register of access determinations (s 44ZZL). 

50 The Access Regime by contrast does not provide for the publication of awards or reasons by 
the arbitrator (under s 31(2) the award is provided only to ESCOSA and the parties).  The 

                                              
17 MSA Act, s 16. 
18 Ibid, s 18. 
19 Ibid, s 22(1). 
20 MSA Act, s 18(3). 



 
 

information and evidence that emerges in the course of an access dispute is also confidential 
and any breach can give rise to civil penalties (s 28). 

51 This substantially reduces the deterrent effect of any arbitral outcome and prevents other 
access seekers or users from being aware of, or seeking, similar terms.  As noted above, even 
if a later dispute was commenced by a different access seeker in relation to similar issues, the 
confidentiality of the award means it would not be available to the arbitrator, who may not be the 
same arbitrator as the earlier dispute, in any event. 

Response to Question 1(c) 

Are these considerations relevant to the decision the Council must make in accordance with 
section 44M(4) of the CCA as to whether to recommend to the Commonwealth Minister that 
the Access Regime is an effective access regime, and if so how? 

 
52 Qube submits that the risk of vertically integrated facility operators providing preferential 

treatment to related businesses, or using confidential information obtained from access seekers 
to obtain competitive advantages, is highly relevant to the Council’s assessment of whether the 
Access Regime is effective.   

53 Indeed, an access regime which operates in the context of a tightly vertically integrated market, 
such as the markets for port services in South Australia, must properly address these issues in 
order to be found to be effective.   

54 The Hilmer Report originally recognised that access regimes should deal with vertical 
integration: 

“[w]here the owner of the ‘essential facility’ is vertically-integrated with potentially 
competitive activities in upstream or downstream markets … the potential to charge 
monopoly prices may be combined with an incentive to inhibit competitors' access to the 
facility.”21  

55 In its final recommendation on the initial application for declaration of shipping channel services 
at the Port of Newcastle, in the context of the declaration criteria, the Council also noted:22 

“The declaration criteria, in particular criteria (a) and (b), limit the ambit of the National 
Access Regime to situations where services are provided by facilities that are 
uneconomic to duplicate and where the price or other terms and conditions of access are 
such that competition is restricted in a market other than the market for the infrastructure 
service.  

A classic example of such a situation is where a vertically integrated business controls a 
monopoly facility as well as competing in a dependent market which is otherwise open to 
competition. Where such a business tries to advantage its position in the dependent 
market through how it prices access to the monopoly facility, regulatory intervention may 
be necessary to promote competition in the dependent market.” 

56 The Federal Court 23 has identified that vertical integration is, indeed, the quintessential focus of 
Part IIIA (as noted by the Council in its Declaration Guideline): 

                                              
21 Hilmer, National Competition Policy Review (23 August 1993) 241: 
http://ncp.ncc.gov.au/docs/National%20Competition%20Policy%20Review%20report,%20The%20Hilmer%20Report,%20August%201993.pdf.  

22 National Competition Council, Declaration of the shipping channel service at the Port of Newcastle: Final recommendation, 2 November 2015, 
[3.17]-[3.19]. 

23 BHP Billiton Iron Ore Pty Ltd v The National Competition Council [2007] ATPR 42–141 at [45]. 



 
 

“… it is the very prevention of a vertically integrated organisation using its control over 
access to an essential facility to limit effective competition in dependent markets that is a 
key activity that the access regime [i.e. Part IIIA] seeks to deal.” 

57 The Full Federal Court in Pilbara matter found that the provisions under Part IIIA relating to 
declaration and certification should be interpreted and applied in a way that is consistent and 
promotes the objects of Part IIIA.  The Court observed:24 

“In seek ing to discern the intent of the Parliament, it is important to note that s 44H(4)(e) 
and s 44H(5) of the Act contemplate that an access regime established by a State will be 
an ‘effective access regime’ for the purposes of s 44H(4)(e) if it applies the principles set 
out in the Competition Principles Agreement. Insofar as those principles include the 
principle that one of the criteria for the granting of access to a service provided by a 
facility is that ‘it would not be economically feasible to duplicate the facility’, it is difficult to 
attribute to the Commonwealth Parliament the intention that a State-based ‘effective 
access regime’, the existence of which would preclude the making of a declaration under 
Pt IIIA of the Act, should stand on a different basis in relation to criterion (b) from that on 
which Pt IIIA of the Act stands.” 

58 It follows – rightly – that the principles applicable to certification under s 44M must be construed 
and applied in a manner that is sensible and consistent with the objects of Part IIIA and the 
operation of the wider regime, including the scope and operation of the declaration criteria. 

59 It would be internally inconsistent and perverse for declaration to be aimed primarily, if not 
exclusively (at least, post the Harper amendments to criterion (a) in 2017), at services supplied 
by vertically integrated firms but to interpret s 44M as permitting an access regime to be certified 
(and to therefore avoid declaration) without addressing the competition concerns raised by 
vertical integration.  

60 As well as being inconsistent with the internal structure and logic of Part IIIA, the mandatory 
factors in s 44M(4) require vertical integration to be addressed in appropriate cases in order for 
a regime to be found to be effective – as has been acknowledged previously by the NCC in its 
Certification Guidelines.25 

Section 44M(4)(ii) – objects of Part IIIA  

61 The objects of Part IIIA are to: 26 

(a) promote the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting effective competition in 
upstream and downstream markets; and 

(b) provide a framework  and guiding principles to encourage a consistent approach to access 
regulation in each industry.  

Promotion of competition in related markets  

62 The object of Part IIIA is to ensure that infrastructure of economic significance is operated, and 
used, efficiently in order to promote competition in related markets.  This language is strong and 
important.   

63 The link between competition and efficiency is well established.  For example: 

                                              
24 Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal [2011] FCAFC 58 at [97]. 
25 NCC Certification Guidelines, pages 43–44. 
26 CCA, s 44AA. 



 
 

“When competition is not inhibited by exclusionary practices or anti-competitive 
agreements, firms’ rivalry for customers by offering lower prices, superior quality or new 
functions requires them to adopt more efficient means of doing business.  These are 
different types of efficiencies …”27 

64 The promotion of competition is also a concept common to the Part IIIA objects as well as 
criterion (a) of the declaration criteria.28  As the Council is aware, within the context of Part IIIA, 
this focuses attention on market structure and the environment within which competition occurs.   

65 In Re Sydney International Airport, within the context of criterion (a), the Tribunal stated:29 

“The Tribunal does not consider that the notion of ‘promoting’ competition in s 44H(4)(a) 
requires it to be satisfied that there would be an advance in competition in the sense that 
competition would be increased. Rather, the Tribunal considers that the notion of 
“promoting” competition in s 44H(4)(a) involves the idea of creating the conditions or 
environment for improving competition from what it would be otherwise. That is to say, the 
opportunities and environment for competition given declaration, will be better than they 
would be without declaration.” 

and:  

“The purpose of an access declaration is to unlock a bottleneck so that competition can 
be promoted in a market other than the market for the service. … that is to say it is 
concerned with the removal of barriers to entry which inhibit the opportunity for 
competition in the relevant downstream market. It is in this sense that the Tribunal 
considers that … if the conditions or environment for improving competition are 
enhanced, then there is a likelihood of increased competition that is not trivial.” 

66 This approach was also confirmed in Re Duke Eastern Gas Pipeline Pty Ltd. After citing the 
relevant passage from Re Sydney International Airport, the Tribunal said:30  

“The Tribunal [in Re Sydney International Airport] concluded that the TPA analogue of 
criterion (a) is concerned with the removal of barriers to entry which inhibit the opportunity 
for competition in the relevant downstream market. It is in this sense that the notion of 
promotion of competition involves a consideration that if the conditions or environment for 
improving competition are enhanced, then there is a likelihood of increased competition 
that is not trivial. We agree.”  

67 In Application by Services Sydney Pty Limited:31 

“The Tribunal has expressed a view in the past that the promotion of competition test 
does not require it to be satisfied that there would necessary or immediately be a 
measurable increase in competition. Rather, consistent with the purpose of Part IIIA being 
to unlock  bottlenecks in the supply chain, declaration is concerned with improving the 
conditions for competition, by removing or reducing a significant barrier to entry. Other 
barriers to entry may remain and actual entry may still be difficult and take some time to 
occur, but as long as the Tribunal can be satisfied that declaration would remove a 
significant barrier to entry into at least one dependent market and that the probability of 
entry is thereby increased, competition will be promoted.” 

                                              
27 Re Fortescue Metals Group (2010) 271 ALR 256 at [797]. 
28 CCA, s 44CA:  “access (or increased access) to the service, on reasonable terms and conditions, as a result of declaration of the service would 
promote a material increase in competition in at least one market (whether or not in Australia), other than the market for the service.” 

29 Re Sydney International Airport [2000] ACompT 1 (1 March 2000) at [106]. 
30 [2001] A Comp T 2 at [75]. 
31 [2005] A Comp T 7 at [131]. 



 
 

68 Similarly, the Tribunal recognised in Application by Services Sydney Pty Limited that ‘the 
promotion of competition is a relative, rather than an absolute, concept’. 32 

69 While other aspects of criterion (a) were amended in response to the Harper Review, this focus 
upon the need to protect and promote the market structure and environment within which 
competition will occur has not changed. 

70 The link between the effectiveness of an access regime and promotion of competition in related 
markets is explicit in the CPA itself.  Clause 6(3) relevantly states (emphasis added): 

For a State or Territory access regime to conform to the principles set out in this clause, it 
should:  

(a) apply to services provided by means of significant infrastructure facilities where:  

(i) it would not be economically feasible to duplicate the facility;  

(ii)  access to the service is necessary in order to permit effective competition in a 
downstream or upstream market; and  

(iii)  the safe use of the facility by the person seeking access can be ensured at an 
economically feasible cost and, if there is a safety requirement, appropriate 
regulatory arrangements exist; and  

(b)  reasonably incorporate each of the principles referred to in subclause (4) … 

71 An access regime that does not adequately address the risk of preferential or discriminatory 
treatment and does not protect access seekers’ confidential information cannot be said to 
adequately address the structural problems posed by vertical integration – and therefore fails to 
promote or permit effective competition in upstream and downstream markets.  

72 To the contrary, certification of an access regime that does not squarely address these risks will 
harm competition, by undermining the conditions for competition in related markets, and would 
therefore fail to facilitate the object in both clause 6(3) and s 44AA(a).   

73 As noted at paragraph 89 of Qube’s initial submission in response to the re-certification 
application, the analysis of competition in this context must also occur in the real-world context 
of the South Australian port supply chain.  The Council ought to have regard to: 

(a) the nature of the various South Australian port facilities covered by the regime and any 
related supply chain and/or markets; 

(b) the degree of vertical integration across the activities of the operator - i.e. the extent to 
which Flinders Ports (and its related entities) supplies services in related and contestable 
markets (and the degree to which this provides an opportunity to leverage market power 
associated with control of a bottleneck asset);  

(c) the operational structure of the Flinders Group; and  

(d) in the case of re-certification, any evidence of the past failure of the access regime to 
adequately constrain the ability of Flinders Ports to engage in anti-competitive conduct. 

74 Certification of the Access Regime on the basis it is found to be “effective” would immunise 
relevant port services from declaration and regulation under Part IIIA.  This prevents Qube and 
others from potentially gaining access to the more effective remedies available to address the 

                                              
32 [2005] A CompT 7 at [135]. 



 
 

competitive harm caused by vertical integration through declaration and arbitration under Part 
IIIA, referred to above. 

75 South Australian port users would be left in the worst of all possible worlds – with no remedies 
available to them under Part IIIA (despite declaration being targeted at vertical integration) but 
an access regime that is abjectly ineffective in addressing the competitive problems arising from 
the vertical integration of Flinders Ports. 

76 Finally, and for completeness, ESCOSA has previously suggested that the unregulated, vertical 
integration of Flinders Ports’ business activities may produce internal efficiencies.33  If any such 
efficiencies exist, they are dubious and have never been demonstrated or quantified by Flinders 
Ports or ESCOSA.  Regardless, Qube submits that any operational efficiencies associated with 
vertical integration do not preclude an effective access regime from also effectively addressing 
the anti-competitive effects of vertical integration, through appropriately non-discrimination 
requirements, information ring fencing and confidentiality protections.   

A consistent approach to regulation in each industry 

77 The object in s 44AA(b) recognises the value of consistency in the approach to access 
regulation across a sector. 

78 To the extent that vertical integration has been dealt with in other state regimes, including those 
certified under Part IIIA, these provide an appropriate template for how an effective regime 
ought to address such risks – per the discussion above at paragraphs 6 - 22. 

Section 44M(4) – to be effective, an access regime must apply the CPA principles and not just 
copy them 

79 The Oxford dictionary defines “effective” as, 

“producing the result that is wanted or intended; producing a successful result”. 

80 In assessing whether a regime is successful and produces the result that is intended, the 
Council must apply the CPA Principles.  That is to say, the focus of the Council’s analysis is not 
limited to whether the CPA Principles have been copied accurately into a state access regime.  
If that were the test, the legislation would have simply directed the Council (and the Minister) to 
consider whether an access regime “contains” the CPA Principles.  The CPA Principles need to 
be applied or used, having regard to the market context and circumstances.     

81 This is consistent with the language of the CPA, which acknowledges that the CPA Principles 
need to be ‘incorporated’ into state regimes, and this will take different forms depending upon 
the regime and the circumstances. 

82 Qube submits that both the statutory language and intent of s 44M(4) therefore requires the 
Council to be satisfied that a state access regime applies the CPA Principles in a manner that 
produces a successful result – consistent with the objective of promoting efficiency and 
competition in related markets.   

CPA clause 6(4)(m) – an effective access regime must prevent Flinders Ports from hindering 
access  

83 The CPA principles require that an effective access regime be effective in preventing conduct 
that hinders access by another person.  What constitutes ‘hindering access’ is not expressly 
defined, although the Council has acknowledged that in the case of vertically integrated service 

                                              
33 Essential Services Commission of South Australia, 2017 Ports Access and Pricing Review Final Report (September 2017) 18: 
https://www.escosa.sa.gov.au/ArticleDocuments/1026/20170911-2017PortsAccessAndPricingReview-Final.pdf.aspx?Embed=Y.  



 
 

providers, access may be hindered where the service provider “unfairly provides favourable 
terms of access to an affiliate entity”. 34  Qube supports this construction of clause 6(4)(m). 

84 Again, to be effective, the Access Regime must do more than re-state the CPA principle. An 
effective access regime, for the purpose of the CPA principles, must be demonstrated to have 
applied those principles it in a manner that is successful and appropriate, in the market context 
and circumstances.  The Council’s approach in the Certification Guideline, referred to in 
paragraph 83 above, is also consistent with the statutory approach in the QCA Act, which forms 
part of both the Queensland rail and DBCT regimes, previously certified and was put in place to 
give effect to the CPA commitments.   

85 Section 104 of the QCA Act defines the concept of hindering access as follows: 

104  Preventing or hindering access 

(1)  An access provider or user of a declared service, or a related body corporate 
of the access provider or user, must not engage in conduct for the purpose of 
preventing or hindering a user’s access to the declared service under an 
access agreement. 

(2)  An access provider who is the owner or operator of a declared service 
engages in conduct for preventing or hindering a user’s access to the declared 
service if, having regard to the relevant criterion, the access provider provides, 
or proposes to provide, access to the declared service to itself, or a related 
body corporate of the access provider, on more favourable terms than the 
terms on which the access provider provides, or proposes to provide, access 
to the declared service to a competitor of the access provider. 

(3)  For subsection (2), the relevant criterion is the terms, taken as a whole, on 
which the access provider provides, or proposes to provide, access to the 
declared service to itself and the competitor having regard, in particular, to — 

(a)  the fees, tariffs or other payments to be made for access to the 
declared service by the access provider and the competitor; and  

(b)  the nature and quality of the declared service provided, or proposed to 
be provided, to the access provider and competitor. 

(4)  An access provider or user of a declared service, or a related body corporate 
of the access provider or user, may be taken to have engaged in conduct for 
preventing or hindering a user’s access to a service even though, after all the 
evidence has been considered, the existence of the purpose is ascertainable 
only by inference from the conduct of the access provider, user or related 
body corporate or other relevant circumstances. 

(5)  Subsections (2) and (4) do not limit the ways in which the purpose of an 
access provider or user, or a related body corporate of an access provider or 
user, may be established for subsection (1). 

86 The Queensland access regime further provides that in the course of negotiations and providing 
access to a service, an access provider must not unfairly differentiate between access seekers, 
in a way which has a material adverse affect on their ability to compete with other access 
seekers.35  Moreover, the access undertakings put in place under the QCA Act have 

                                              
34 NCC Certification Guideline, [5.69]. 
35 QCA Act, ss 100(2), 168C. 



 
 

consistently included provisions dealing directly and expressly with vertical integration (see 
paragraphs 7 to 19 above). 

87 The Queensland model supports the Council’s earlier view that discriminatory conduct by an 
operator including misuse of confidential information or providing preferential access to its own 
downstream business activities will, by its nature, inherently hinder access by competitors.   

88 The Council has also found that these various provisions (in addition to the role and powers of 
the QCA, including the power to impose additional obligations through an access undertaking) 
“provide an appropriate level of comfort that a vertically integrated service provider will be 
prevented from treating its related businesses more favourably than those of its competitors”.36   

 

                                              
36 NCC, Final Recommendation: Application for certification of the Queensland Rail Access Regime, [5.57]: 
https://ncc.gov.au/images/uploads/CERaQldFR-001.pdf.  



 
 
 

Qube’s response to the notice issued to it under section 44NAA(1) 
of the Competition and Consumer Act 2010 (Cth), dated 10 May 
2021 

Appendix A to the Qube Submission recounts situations where Qube Ports believes it and 
other access seekers have been competitively disadvantaged in dependant markets as a result 
of conduct by Flinders Ports when seeking to gain access to the proclaimed services (Qube’s 
Concerns). The Council understands that Qube Ports has not raised an access dispute with the 
Essential Services Commission of South Australia (ESCOSA).  

(a)  Has Qube Ports ever sought redress for Qube’s Concerns under the Access Regime? If 
so, please provide details.  

(b)  Please provide reasons explaining why Qube Ports has not raised an access dispute with 
ESCOSA.  

 

(a) Has Qube sought redress for its concerns? 

89 Yes.  Qube has raised concerns in relation to the inadequacy of the Access Regime, and 
sought redress in relation to specific conduct by Flinders Ports, on a number of occasions over 
the last decade. This has involved concerns being raised both with ESCOSA and the ACCC.  

90 Copies of relevant correspondence are attached as Attachment A (2012), Attachment B 
(2014) and Attachment C (2016-17). 

2012 ESCOSA 
Pricing and 
Access Review  

In 2012, Qube wrote to ESCOSA as part of the statutory ESCOSA 
review of the South Australian framework to express concerns over the 
failure of the regime to address vertical integration.  
Qube identified the following issues: 
 the regime needs to ensure the proper use and protection of 

confidential information held by vertically integrated port operators 
by virtue of their role as port operator; 

 the regime must cover a broader list of maritime services including 
the provision of storage facilities at proclaimed ports; and 

 the arbitration and enforcement provisions under the current 
access regime need to be strengthened to incentivise parties to 
behave fairly and commercially and allow quick and commercial 
resolution where issues arise. 

Qube referred to, and supported, Asciano’s public submission to 
ESCOSA37 that also criticized the failure of the regime to adequately 
respond to the risks associated with the vertical integration of Flinders 
Ports.   
Qube provided commercial examples of conduct by Flinders Ports. 

2014 Formal 
complaint to 
ACCC  

In 2014, Qube met with the ACCC regarding conduct by Flinders Ports.  

                                              
37 See Asciano’s submission to ESCOSA dated 23 March 2012, available at: https://www.escosa.sa.gov.au/ArticleDocuments 
/683/120327-2012_PortsPricing_AccessReviewIssuAsciano.pdf.aspx?Embed=Y.  



 
 

Qube provided the ACCC with information and case studies of its 
interactions with Flinders Ports, including: 
 an example of a tender where Qube was concerned that Flinders 

Logistics was able to win due to the position of Flinders Ports as 
Port operator rather than on the basis of a competitive bid for 
stevedoring services alone; and 

 an example of Flinders Ports’ ability to undermine effective 
competition in the provision of bulk port services by using 
operational processes and procedures to delay or increase the 
cost of bulk stevedoring solutions offered by Qube and Flinders 
favouring its own bulk solutions or its business interests as the 
sole container terminal operator in South Australia. 

2016-
17 

ESCOSA 
Pricing and 
Access Review 
(with copy 
provided to 
Department of 
Planning, 
Transport and 
Infrastructure) 

Qube engaged again with ESCOSA as part of its 2017 Ports 
Pricing and Access Review. 
Qube highlighted that its growth in South Australia had continued 
to be severely curtailed by Flinders Ports ability to link 
infrastructure ownership to operating activities to the point that this 
had significantly impacted Qube’s investment appetite in relation 
to the South Australian market. By contrast with it continues to 
invest hundreds of millions of dollars at other open access, 
common user Australian ports.   
South Australia is the only jurisdiction that allows such extreme 
vertical integration to occur without any material regulatory 
oversight.  Qube provided ESCOSA with documents and case 
studies that had been provided to the ACCC in 2014 and that 
demonstrated the practical impact on competition in relevant 
downstream markets.   
Qube consented to ESCOSA sharing its submission with DPTI on 
a confidential basis. 

 

(b)  Has Qube raised an access dispute with ESCOSA under the MSA Act? 

91 Yes.  Qube referred an access dispute to ESCOSA on 17 May 2021. 

92 The access dispute arose following expiry of the stevedore licence governing Qube’s access to 
relevant South Australian ports, controlled by Flinders Ports.  Flinders Ports proposed terms for 
a new licence governing access to berth areas at each of Port Adelaide, Osborne, Wallaroo, 
Port Pirie, Port Lincoln and Thevenard (Licensed Areas) for the period from 20 December 2020 
to 30 November 2025. 

93 Following a period of unsuccessful negotiation, Qube formally submitted an access proposal to 
Flinders Ports that included in the licence terms additional, fair commercial terms to address, 
amongst other things, the following:  

 absence of any commitments requiring Flinders to ensure open and non-discriminatory 
treatment of Qube, compared with Flinders’ own, vertically integrated stevedoring, 
logistics and other operations;  

 minimum ring fencing and confidentiality requirements necessary to ensure that 
information provided to, or derived by, Flinders in relation to Qube and in the course of 
providing access to the berths – is not inappropriately disclosed or used by other parts of 



 
 

the Flinders Group, or for any purpose other than the provision of access by Flinders to 
Qube;  

 qualifications on Flinders’ discretionary rights that previously required it to exercise 
discretions reasonably, but which were replaced by Flinders with a right to exercise those 
powers within its absolute discretion;  

 a requirement for Finders to use its best endeavours to accommodate access by Qube to 
the berths, which had been removed by Flinders from the earlier licence;  

 amendments made by Flinders that appeared to be intended to permit it to withdraw, 
suspend or modify access at any time, and for any reason;  

 clauses that imposed unreasonable and unfair operational warranties and liabilities on 
Qube; and 

 removal of the obligation for Flinders to provide a tax invoice before requiring payment.  

94 To the extent that the amendments made by Qube respond to vertical integration concerns, the 
relevant provisions are substantially similar to those in the s 87B undertakings required to 
address competition concerns of the ACCC in respect of the operation of automotive import 
terminals by AAT and MIRRAT. 

95 Copies of the access proposal and relevant correspondence are attached as Attachment D. 

96 The most recent correspondence in relation to the access dispute was received from ESCOSA 
on 20 May 2021, and asked: 

“… to assist our understanding of those matters in the context of the Commission’s role 
under the Maritime Services (Access) Act 2000, it would be greatly appreciated if both 
Qube and Flinders Ports were able to provide further particulars as to how (or which of) 
the bundle of access/services sought under the stevedore licence constitute ‘regulated 
services’ for the purpose of the MSA Act, having regard to both the provisions of the Act 
and the proclamations made under section 10.” 

97 Qube will keep the Council informed of developments with respect to the access dispute in the 
course of its certification assessment. 
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13 September 2012 

Peter Lim 
Contact Officer 
2012 Ports Pricing and Access Review 
Essential Services Commission of South Australia 
GPO Box 2605 
Adelaide SA 5001 

By email: Peter.Lim@escosa.sa.gov.au 

Private and confidential 

Dear Mr Lim, 

PORTS – CONCERNS OVER THE ADEQUACY OF THE CURRENT PRICING AND ACCESS 
REGIME  

Overview of concerns 

Qube Ports and Bulk (Qube) understands that the Essential Services Commission of South Australia 
(ESCOSA) is currently conducting a review of Port Pricing and Access in South Australia.   

Whilst Qube understands that the final report of that review is due 28 September 2012, Qube has 
concerns over the adequacy of the current pricing and access regime and believes it is in the public 
interest for ESCOSA to consider these concerns prior to publishing its final report.  Qube’s interactions 
and experience with Flinders Ports are directly relevant to ESCOSA’s review and Qube is more than 
happy to arrange a meeting to provide further details and information. 

Qube is a competitor to Flinders Ports in the provision of stevedoring services as well as an access 
seeker of the port facilities required to provide those services.  In South Australia, where Flinders 
Ports owns the port infrastructure, the land lease and the port operating licence for Port Adelaide, Port 
Lincoln, Port Pirie, Port Giles, Klein Point, Thevenard and Wallaroo and is increasingly venturing into 
the provision of stevedoring and logistics services in competition with access seekers it is important 
that there are adequate protections in place to allow fair and commercial interactions with access 
seekers that foster competition in port services. 

Qube has concerns about the sufficiency of the current port pricing and access regime in South 
Australia. Qube submits that the port access regime under the Maritime Services (Access) Act 2000 
(MSA Act), needs to be amended to appropriately regulate vertically integrated port operators such as 
Flinders Ports who are not only monopoly providers of port services and facilities but also competitors 
with users reliant on those port services and facilities. In particular, the following issues need to be 
addressed: 

(a) the current access regime needs to ensure the proper use and protection of confidential
information held by vertically integrated port operators by virtue of their role as port operator;

(b) the current access regime needs to be expanded to cover a broader list of maritime services
including the provision of storage facilities at proclaimed ports.  Further clarity is also required
around the services that fit under the “loading or unloading vessels by means of port facilities”;
and
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(c) the arbitration and enforcement provisions under the current access regime need to be 
strengthened to incentivise parties to behave fairly and commercially and allow quick and 
commercial resolution where issues arise. 

Current commercial example 

As an illustration of Qube’s concerns, Qube is currently in the process of negotiating with Flinders 
Ports a lease of the Berth 18 shed at Port Adelaide for the purpose of loading out mineral sands onto 
ships for export on behalf of Murray Zircon.  Flinders Ports in conjunction with SinoTrans was a 
competitor in the tender for this work.   

In the negotiation of the lease, Qube was required to provide Flinders Ports with detailed information 
on how the services would be provided.  The service tendered for by Flinders Ports required 
commencement (ie, receival of material) by mid October and the negotiation process has been 
delayed with slow response times and uncommercial terms. 

Without the proper protections there is a potential for Flinders Ports to use its position as Port 
manager to favour its own competing businesses and undermine the capacity of Qube and other 
access seekers to provide competitive port services.  This is of particular concern where, there is time 
pressure on the ability to win commercial contracts and a competitor for those contracts has the ability 
to delay the approval process or procedure for required port facilities to gain an unfair competitive 
advantage.  Qube notes that: 

 Flinders Ports has in the past refused to allow Qube to operate from Berth 29, while at the same 
time competing for business against Qube with its own operations at Berth 29. 

 The approach of Flinders Ports in the negotiation of the lease of the shed at Berth 18 is delaying 
and increasing the cost of Qube using Berth 18 as a competitive alternative to Flinders Ports, 
either as a bulk solution through Berth 29 or by raising the costs of bulk storage and handling 
and thereby favouring a container logistics solution, and the business interests of Flinders Ports 
as the sole container terminal operator at Port Adelaide.  

 SinoTrans (in conjunction with Flinders Ports) is actively seeking to provide services to Murray 
Zircon in competition with Qube.  Qube is particularly concerned to have received feedback that 
SinoTrans has advised Murray Zircon that Flinders Ports will never allow Qube to lease or use 
the Berth 18 shed for this business.   

 Qube wrote to the CEO of Flinders Ports expressing its concerns and noting the commercial 
timeline required for commencement of services to Murray Zircon two weeks ago and has 
received no response.  We have attached this correspondence for your reference.  

In light of the commercial background noted above, Qube is concerned that shortcomings in the 
current access regime may provide Flinders Ports with an unfair advantage in carrying out the part of 
its business that competes with providers that have no choice but to come to Flinders Ports for access 
to required facilities.  Further information on amendments to the current regime to address these 
concerns (ie, stronger ring fencing and a more effective confidentiality regime, regulation of all relevant 
marine services and effective resolution of issues through arbitration and appropriate enforcement 
mechanisms) is provided below.  

As noted above, Qube is also more than happy to meet with ESCOSA and provide further information 
about its experience and interactions with Flinders Ports when convenient.  

Ring fencing and the protection of confidential information 

The expansion of Flinders Ports into a vertically integrated port operator that competes with users of 
its facilities requires greater protection and controls than are currently provided for under the MSA Act.   
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In this regard, Qube supports Asciano’s submission1 that the vertically integrated nature of Flinders 
Ports provides substantial scope for the potential misuse of market power. It may be able to use 
information obtained by virtue of its position as Port manager to disadvantage unrelated third parties 
who compete with Flinders Ports in the use of Flinders Ports’ facilities and the provision of particular 
services.  For example, information on how a port facility will be operated, for whom and when are all 
relevant to providing access to port facilities. However, such information is also particularly 
advantageous to a competing provider of port related services. It allows:  

 an estimation of the cost of the service being provided (especially when Flinders Ports will 
determine the components of the service cost that relate to use of its facilities);  

 knowledge of the customer and its requirements (including timing); and  

 the ability to use that knowledge to cut out the access seeker by hindering access such that the 
customer requirements or timing cannot be met, or going to the customer directly with a slightly 
lower price or an additional service element that it can provide as Port manager or knows the 
access seeker cannot or is not providing.  

The provision of access to port facilities involves certain operating processes and procedures, such as 
environmental controls, licensing and government approvals that the access seeker has little control or 
visibility over. In situations where the Port manager is aware of tight commercial timeframes being 
crucial to securing or keeping the contract it is imperative that appropriate ring-fencing and an effective 
confidentiality regime be in place to avoid the potential for procedural delay or other misuse of 
confidential information by Flinders Ports in order to gain competitive advantage. 

As noted in ESCOSA’s draft report released in June 2012, the objectives of ring-fencing are to 
facilitate competition in markets where services are provided by a vertically integrated operator by 
ensuring, amongst other things, commercially sensitive information acquired by the vertically 
integrated operator in relation to a non-contestable activity is not used for the benefit of the operator’s 
contestable activities.  Qube submits that current ring-fencing provisions in the MSA Act are 
insufficient. 

As it stands, the accounting separation provisions in clause 42 of the MSA Act do not provide any 
protection against the use of confidential information by Flinders Ports to benefit its contestable 
activities. Qube is concerned that Flinders Ports is in a position to leverage confidential information, 
that port users such as Qube have no choice but to provide, to gain an unfair advantage in the 
tendering process for work such as stevedoring. Accordingly, Qube submits that stronger ring fencing 
is required such that it applies not only in relation to accounting records but also in relation to 
confidentiality and information sharing between the contestable and non-contestable business 
activities of Flinders Ports.   

Scope of services covered under the current port access regime 

We note that currently the prescribed port access regime applies only to ‘regulated services’ as 
defined in the MSA Act.  

As mentioned above, Qube is currently seeking access to port facilities provided by Flinders Ports at 
Port Adelaide for the purpose of loading vessels at the port. The port facilities sought by Qube 
constitute a shed that is to be used as a temporary place of rest for materials that will be loaded onto 
vessels. With the entry of Flinders Ports into the provision of competing stevedoring services the 
access regime needs to cover all maritime services relevant to the provision of stevedoring services.  
For example, loading and unloading vessels by means of port facilities including facilities where 
product may be rested prior/ post loading and unloading and providing access to land in connection 
with those facilities.  

A narrow definition of ‘regulated services’ which does not properly cover services related to the 
provision of stevedoring (or the activities that Flinders Ports is vertically integrated in) hinders 
economic efficiency and provides opportunity for misuse of market power.  For example, at the time of 
privatisation, the presence of conveyer belt technology at a port facility as a determinative factor in the 
application of the access regime for loading and unloading vessels may have adequately addressed 

                                                        
1 Asciano, Asciano’s submission to the 2012 Ports Pricing and Access Review – Issues Paper, 23 March 2012, p.3. 
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relevant competition and access concerns.  However, with the move of Flinders Ports into the 
provision of services in competition with bulk service providers this is no longer the case and should 
be reconsidered. 

Qube notes ESCOSA’s position that access regulation of land is provided in order to give practical 
effect to the rights of access to other regulated services2. Land access and ancillary use of port 
facilities is necessary to enable meaningful access to other regulated services. For example, port 
facilities such as temporary storage areas or resting points in the loading and unloading process and 
appropriate access to port premises are necessary to facilitate efficient and practical access to bulk 
loading facilities.  

Accordingly, Qube submits that in the interests of promoting the objectives of the Essential Services 
Commission Act 2002 (SA)3, the services captured under the access regime should include any 
ancillary services that are necessary to give practical and commercial effect to rights of access to 
regulated services.  

We take it that facilities for resting materials or dry bulk cargo in the loading/unloading process (such 
as the shed at Berth 18) are covered by the access regime. Such facilities are necessary to achieve 
practical and economic access to bulk handling facilities. Whilst longer term storage may be available 
offsite at nearby storage facilities, the facilities used for the resting of dry bulk cargo in the loading and 
unloading process need to be onsite to ensure efficient transfer of cargo onto vessels and access to 
them is required to allow competition in the provision of bulk handling services.  

Qube submits that the definitions of ‘maritime services’ and ‘regulated services’ should be reconciled 
to provide clarity and certainty to port users about the scope of the access regime.  For services that 
are not covered under the regime it would be useful to have clear explanations as to why those 
services fall outside the access regime particularly in circumstances where the Port manager is also a 
competitor. 

Arbitration and enforcement mechanisms  

The dispute resolution and enforcement mechanisms under the current access regime are insufficient.  
The mechanisms are not:  

 available in all relevant circumstances (eg, due to a narrow definition or interpretation of 
‘regulated services’); 

 commercially viable due to commercial timelines; or 

 effective (eg, where penalties awarded are too low or too slow). 

The MSA Act provides for a ‘conciliation then arbitration’ dispute resolution process.  Qube submits 
that the current dispute resolution process alone fails to promote economic and commercial efficiency 
and provides scope for misuse of market power. The process may not currently cover all relevant 
services and does not incentivise port operators to resolve matters in a manner that is timely and cost 
effective. Accordingly, Qube is concerned that under the current access regime the MSA Act’s 
objective in relation to the provision of appropriate dispute resolution process is not being met4. 

The ‘conciliation then arbitration’ process may take up to 12 months to resolve and any awards 
granted by the arbitrator can only be enforced through an application to the Supreme Court. Such a 
process is protracted, costly and unfeasible for port users who need to resolve issues expeditiously in 
order to retain key customers and contracts. Port users will not be in a position to provide competitive 
services if port operators are able to use the dispute resolution process to unreasonably delay access 
to port services. Similarly, the dispute resolution process will not be effective if the cost and time 
involved mean the process is not practical or commercial.  As a result, Qube is concerned that the 
dispute resolution process alone does not provide the right incentives for access to South Australian 
ports and maritime services on fair and commercial terms. 

                                                        
2 ESCOSA, 2012 Ports Pricing and access review draft report, June 2012, p 37. 
3 See section 6 of the Essential Services Commission Act 2002 (SA). 
4 Section 3(d) of the ESA Act states that the objectives of the ESA Act are, among others, to ensure that disputes about access 

are subject to an appropriate dispute resolution process.  
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In addition to the dispute resolution process, current penalties for port operators who contravene the 
act are ineffective in deterring anti-competitive behaviour. Under section 44 of the MSA Act, the 
maximum penalty for a person who prevents or hinders a person who is entitled to a maritime service 
from access to that service is $20,000. Such a penalty will do very little to deter vertically integrated 
port operators such as Flinders Ports from discriminating against competitors in contestable markets, 
especially given the size of relevant contracts and the time required for a penalty to be awarded.   

Qube is concerned that under the current regime the enforcement mechanisms are too slow and too 
low to be effective and provide the right incentives to foster fair and commercial access. 

Qube submits that a two tiered penalty regime is necessary to facilitate quick and cost effective 
enforcement such that any hindering of access can be deterred or counteracted before the business is 
lost and the access is no longer required: 

 the first tier of the penalty regime should involve an administrative framework under which 
ESCOSA as the market regulator would have power to quickly issue infringement penalties of 
up to $20,000 for parties who breach their obligations under Part 3 of the MSA Act; 

 the second tier should involve larger penalties for more serious breaches which would be 
administered and enforced by the court.  

We note that the National Gas Law as set out in the Schedule to the National Gas (South Australia) 
Act 2008 for instance incorporates an infringement penalty regime whereby the Australian Energy 
Regulator may serve a person with an infringement notice where it has reason to believe that the 
person has breached a civil penalty provision. The maximum penalty under an infringement notice is 
$4,000 for a natural person and $20,000 for a body corporate5. Identical provisions can also be found 
under Part 6 of the National Electricity (NSW) Law.   

Qube understands that in order for such a penalty regime to be effective, the current obligations 
imposed on both port operators and users under Part 3 of the MSA Act may need to be amended such 
that they are more objective and measurable. Qube submits that more objective and measurable 
obligations will not only provide for better policing of the access regime but will also promote clarity, 
certainty and consistency. Qube believes that this will in turn promote competitive and fair commercial 
conduct and provide incentives for long term investment in essential services.  

Please let us know when you have had a chance to review and consider this information.  If you have 
any questions in relation to any of the information provided please contact Michael Sousa, (Director of 
Ports, Qube Ports Division) on (02) 9005 1134 or 0401 719 944.   

 
Yours sincerely, 
 

 
 
 
Michael Sousa 
Director  
Qube Ports 
Michael.sousa@qube.com.au 
 
 
 
 

                                                        
5 See Part 7 of the Schedule to the National Gas (South Australia) Act 2008. 
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Tanya Boyle

From: Michael Sousa
Sent: Thursday, 13 September 2012 9:46 AM
To: Tanya Boyle
Subject: FW: Negotiations of a Licence and Lease for the Berth 18 Shed
Attachments: 1693_001.pdf

Importance: High

 
 
Michael Sousa 
Director 
 
 
T: +61 2 9005 1134   M: +61 401 719 944   F: +61 2 9005 1101   E: Michael.Sousa@qube.com.au  W: qube.com.au 
 

 
 

From: Michael Sousa  
Sent: Tuesday, 11 September 2012 5:00 PM 
To: 'tremaine.vincent@flindersports.com.au' 
Subject: Negotiations of a Licence and Lease for the Berth 18 Shed 
Importance: High 
 
Dear Vincent, 
 
The attached letter was emailed to you on 29 August 2012 seeking your intervention into this process due to the 
fact that it seems to be dragging out and potentially costing Qube Ports the securing of a substantial contract. 
 
As we have not heard from the Port in relation to this letter or in fact the shed lease I am obliged to further write to 
you. 
 
The contract requirements commence mid October 2012 and hence we require that this issue be dealt with in the 
utmost urgency. 
 
Can you please confirm that this is being appropriately dealt with by Flinders Ports. 
 
I am available to discuss should you require. 
 
Yours sincerely, 
 
 
 
Michael Sousa 
Director 
 
 
T: +61 2 9005 1134   M: +61 401 719 944   F: +61 2 9005 1101   E: Michael.Sousa@qube.com.au  W: qube.com.au 
 



From: Rebecca Dollisson
To: "marcus.bezzi@accc.gov.au"
Cc: Luke Woodward
Subject: QPB - Confidential request for review and investigation of the conduct of Flinders Ports [G+T-

Docs.FID20108869]
Attachments: Confidential cvr ltr re Flinders Ports 10.06.14.pdf

31869706_1 QPB - Confidential briefing paper re Flinders Portsinformation and case studies.pdf

Dear Mr Bezzi

Thank you for meeting with us on 6 June 2014. 

Attached under cover letter is a briefing paper providing information on Flinders Ports and information
on Qube’s interactions with the Port operator and logistics provider.  

Please let us know if you would like to discuss this further.

Kind regards,

Luke and Rebecca

Rebecca Dollisson | Lawyer | Gilbert + Tobin | T +61 2 9263 4349 | F +61 2 9263 4111 | E rdollisson@gtlaw.com.au
2 Park Street Sydney NSW 2000 Australia | www.gtlaw.com.au 
This email and any attachment is confidential between Gilbert + Tobin and the addressee.  If it has been sent to you in error, please
delete it and notify us.  Any opinion expressed in it is not the opinion of Gilbert + Tobin unless that is stated or apparent from its
terms.

ATTACHMENT B

mailto:rdollisson@gtlaw.com.au
mailto:marcus.bezzi@accc.gov.au
mailto:LWoodward@gtlaw.com.au
https://protect-au.mimecast.com/s/rDWUC91ZoXsNAlQkCEmHaP?domain=gtlaw.com.au








 


CONFIDENTIAL 
 


Page | 1  


 


 


BACKGROUND INFORMATION AND CASE STUDIES OF 
QUBE’S INTERACTIONS WITH FLINDERS PORTS 


FLINDERS PORT HOLDINGS AND SUBSIDIARIES 


Flinders Port Holdings Pty Ltd (FPH) is the holding company for the group’s ports, port management, 


logistics, container terminal, property, and Spencer Gulf Marine Services businesses.  


FPH is owned by various superannuation and investment funds. 


 


Source: http://www.flindersports.com.au/aboutus1.html - site last updated 30 December 2013 


Flinders Ports, Flinders Logistics and Flinders Adelaide Container Terminal are all wholly owned 


subsidiaries of FPH. 


 


Flinders Ports Pty Ltd was the successful bidder in the privatisation of South Australia’s ports in 


November 2001 and is responsible for the development, management and operation of seven ports in 


South Australia (including the allocation and use of land, the provision of stevedoring licences and 


equipment hire).   


In the privatisation, Flinders Ports acquired:  


- the plant and equipment assets (landside port infrastructure) of the South Australian Port 
Corporation; and 


29.11% 


20.81% 18.60% 


17.47% 


14.00% 
Infrastructure Capital Group


Motor Trades Association of
Australia Superannuation Fund
Pty Limited


EquipSuper


State Super NSW


Statewide Super


FPH 


Flinders Ports Flinders Logistics 
Flinders Adelaide 


Container 
Terminal Pty Ltd 



http://www.flindersports.com.au/aboutus1.html
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- a 99 year land lease and port operating licence for Port Adelaide, Port Lincoln, Port Pirie, Port 
Giles, Klein Point, Thevenard and Wallaroo.  


On 17 June 2008, Flinders Ports obtained leasehold rights and estates in fee simple from the South 
Australian Government for further land located at Outer Harbor, Inner Harbour, and Osborne. 


Flinders Ports has been increasingly venturing into the provision of stevedoring and logistics services 
in competition with access seekers. Through Flinders Logistics Pty Ltd, Flinders Ports competes with 
other logistics providers and stevedores that require use of or access to the Flinders Ports’ 
infrastructure to do business.   


According to the Flinders Logistics website, services provided by Flinders Logistics can be provided in 


all States and include: 


- Supply chain advisory services providing expertise in economic and innovative supply chain 
options that meet client needs;  


- Sourcing innovative solutions through research and development with key stakeholders; 


- Lead logistics contractor, establishing transport, storage and port stevedoring services; 


- Provision of stevedoring and material handling equipment and labour
1
; 


- Rail terminal operations; and 


- Container repairs and maintenance. 


Through Flinders Adelaide Container Terminal Pty Ltd, Flinders Ports is the sole container stevedoring 
service provider at the Port Adelaide container terminal (the only container terminal in South 
Australia).


2
 


As a result, Flinders Ports plays the dual role of Port operator and allocator of the required inputs for 
the supply of stevedoring services (eg, land and licenses for containerised and non-containerised 
stevedoring services) whilst at the same time competing to maintain its market share as the sole 
container stevedoring service provider in South Australia and competing to increase its market share 
in the provision of stevedoring services generally.


3
 


  


                                                      
1
 Including the physical loading and unloading of vessels, rotaboxes and other equipment. 


2
 On 2 July 2012, Flinders Ports announced that it had acquired 60 per cent of the Adelaide Container Terminal business from 


DP World South Australia. Three years prior, Flinders Ports had acquired a 40 per cent stake in the business. The full ownership 


of the Flinders Adelaide Container Terminal by Flinders Ports took effect immediately. 
3
 Port Adelaide in the only Australian port at which the Port operator/manager has any ownership interest in the container 


stevedoring business.  
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CASE STUDY 1: THE NYRSTAR AND PERILYA TENDERS AT PORT PIRIE 


Overview 


As described in more detail below, Qube Ports & Bulk (QPB) is concerned that Flinders Logistics was 


able to win the Nyrstar tender due to the position of Flinders Ports as Port operator rather than on the 


basis of a competitive bid for stevedoring services alone. QPB is also concerned that a similar 


situation might occur in relation to the Perilya tender.  This tender will be decided shortly.    


Having lost the Nyrstar contract to Flinders Logistics, QPB will cease all operations in Port Pirie if it is 


unsuccessful in relation to the Perilya tender. 


Port Pirie is located 223 km north of Adelaide.  The principal commodities handled at Port Pirie are 


Grains & Seeds, Mineral concentrates, Coal, Smelter outputs: zinc & lead, and General Cargo.  


Port Pirie has two key stevedoring contracts: Nyrstar and Perilya.  All other stevedoring work relates to 


spot or one-off cargo handling tasks.  QPB was contracted to provide stevedoring and maintenance 


services for both Nyrstar and Perilya and had a workforce employed on a full time basis to service 


those contracts.  Unless stevedoring services are being provided to both Nyrstar and Perilya there is 


insufficient revenue to employ a full time workforce.   


According to the port statistics available on the Flinders Ports website,
4
 2013 bulk and break bulk 


product movements through Port Pirie were as follows.   


  Calendar Year 2013 


IMPORT EXPORT 


Port Pack Class Reporting Group Tonnes Units Tonnes Units 


Port Pirie BREAK 
BULK 


Chemicals/Acids                
40  


              
40  


                -                   -    


General Cargo              
385  


            
385  


                -                   -    


BULK Coal         
76,209  


              -                    -                   -    


Concentrates       
225,721  


              -          
195,714  


               -    


Paragoethite       
127,469  


              -                    -                   -    


 


The majority of the products imported or exported through Port Pirie are imported or exported by 


Nyrstar and Perilya.  For the 2013 calendar year, Nyrstar was responsible for all bulk imports.  All bulk 


exports were by Perilya and Nyrstar. Perilya was responsible for over 90% of the exports which 


consisted of mainly lead and zinc concentrates and Nyrstar exported the balance.   


 


Flinders Logistics has just won the tender for the provision of stevedoring services to Nyrstar from 


June this year and a decision in relation to the provision of stevedoring services to Perilya is expected 


to be made in the next 2 weeks.   


Nyrstar operations and commitment to Port Pirie  


Nyrstar is an integrated mining and metals business with market leading positions in zinc and lead, 


and growing positions in other base and precious metals.  Nyrstar has mining, smelting, and other 


operations located in Europe, the Americas, China and Australia.  In Australia, Nyrstar operates a 


primary zinc smelter in Hobart and a primary lead smelter at Port Pirie.  The Nyrstar smelter operation 


                                                      
4
 http://www.flindersports.com.au/portstatistics3.html. 
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at Port Pirie has multi-metal recovery capabilities, with the flexibility to process a wide range of lead-


containing feedstocks and smelting industry by-products to produce refined lead, silver, zinc, copper 


and gold.   


 


Port Pirie is a major manufacturing centre for South Australia, and is the State's fourth largest urban 


area. The smelter supports key infrastructure servicing Port Pirie, such as the port facilities, which rely 


on Nyrstar's continuing presence in Port Pirie for their ongoing operation. The Port Pirie operation 


incorporates a lead smelter and refinery, a precious metals refinery and a copper plant. The Port Pirie 


smelter has been in constant operation for 125 years. There is an adjacent dedicated port facility 


where concentrates are received, with final products dispatched by road and rail.  


 


Port Pirie is one of the world’s largest primary lead smelting facilities and the third largest silver 


producer, which allows it to generate significant economies of scale. In 2013, the facility produced 


179,000 tonnes of lead metal; 30,000 tonnes of zinc metal; 4,100 tonnes of copper cathode; 


17,918,000 troy ounces of silver; 65,800 troy ounces of gold; and 54,300 tonnes of sulphuric acid. 


 


Nyrstar has recently announced that it has signed a binding agreement with the South Australian 


Government and EFIC
5
, Australia’s export credit agency, for the final funding and support package for 


the redevelopment of the Port Pirie smelter into an advanced metals recovery and refining facility.   


 


The funding and support package requires a direct contribution from Nyrstar of AUD103[4] million; 


structured investment to third party financiers benefiting from an AAA credit rated guarantee from 


EFIC, supported by a back-to-back guarantee from the South Australian Government (ca. AUD 291[5] 


million); and the forward sale of future silver production (ca. AUD 120 million). In addition, the South 


Australian parliament passed legislation in 2013 giving Nyrstar regulatory certainty in relation to the 


redevelopment. The legislation has been proclaimed and is now operational.
6
 


 


Nyrstar’s Port Pirie operations are expected to have the capacity to produce a range of metals yearly 


including ca. 250,000 tonnes of refined lead; ca. 40,000 tonnes of zinc in fume; ca. 7,000 tonnes of 


copper in matte; and ca. 25.0 million troy ounces of silver dore, containing ca. 100,000 troy ounces of 


gold.
7
 


 


The Nyrstar tender 


From 1 November 2010 to 30 April 2014, QPB provided stevedoring and maintenance services to 


Nyrstar at Port Pirie with an extension of the contract for transition purposes until 31 May 2014.  


These services involved the provision of labour and equipment to:  


- discharge from cargo ships domestic and overseas bulk lead and zinc concentrates, coke, coal 
and residual concentrate products from the Nyrstar processing plant at Risdon, Hobart and load 
export products such as lead concentrate from the Nyrstar Port Pirie smelter onto cargo ships 
using Nyrstar’s dedicated port facility, conveyor and gantry crane; 


- operate/drive the gantry crane and perform maintenance services; and  


- clean/wash the berth and facilities. 


Nyrstar lease the land and berth for its storage, loading and discharge operations directly from 


Flinders Ports and own the hopper and conveyor system and the gantry crane.   


                                                      
5
 Export Finance and Insurance Corporation. 


6
 http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 


7
 Nyrstar proceeds with Port Pirie Redevelopment – Funding and support package with Government finalised: 


http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 
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QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 


excavator, fork-lifts and a gear trailer.  QPB also made additions to the infrastructure at Berth 8 to 


provide stevedoring amenities such as a shower block and locker room for staff working on the Nyrstar 


contract. 


Originally, Nyrstar’s contract with QPB was due to expire on 31 October 2013. On 25 July 2013, 


Nyrstar invited parties to tender for the provision of wharf management or stevedoring services.  


Patrick, Toll, Flinders Logistics and QPB all tendered.
8
  


On 22 January 2014, Nyrstar informed QPB that the final evaluation of the tender would be based on 


the information and tonnage rates submitted for the provision of stevedoring services (including wharf 


cleaning activities) over a five year period. Nyrstar would provide maintenance services in-house. 


During the tender process, price was a key issue for Nyrstar.  All external ancillary labour and 


expenditures required GM approval.  QPB’s tender did not seek a tariff increase.  When QPB was told 


their bid was unsuccessful QPB asked if the decision was made on a financial basis (ie, lower tariffs) 


and offered to freeze tariffs for a three year period. 


Flinders Logistics won the tender. 


For Flinders Logistics to have won the tender they must have: 


(a) tendered a lower tariff than QPB for the provision of stevedoring services; or 


(b) lowered the overall cost of Nyrstar’s operations by bundling the provision of stevedoring 
services from Flinders Logistics with discounted prices for the other services Nyrstar requires, 
and can only acquire, from Flinders Ports (eg, discounted wharfage, harbour dues, pilotage 
charges, tugs and lease fees) or by providing better payment terms or other benefits in relation 
to the services provided by Flinders Ports. 


In feedback following the tender process, Nyrstar told QPB that QPB’s rates for stevedoring services 


were cheaper than those of Flinders Logistics.  Other feedback also noted that QPB’s workforce was 


of higher quality and that Nyrstar was happy with the services QPB had provided.  


If QPB’s tendered pricing was cheaper and Nyrstar was happy with QPB’s services, Flinders Logistics 


must have been able to offer Nyrstar savings in relation to their overall usage of Port Pirie to win the 


tender despite Flinders Logistics' higher stevedoring prices.  


QPB understands that in the last couple of weeks Nyrstar has gained a pilot exemption and is now 


only required by Flinders Ports to use one tug instead of two to guide one of its vessels into the Berth.  


This would be a large cost saving for Nyrstar. 


The Nyrstar contract was an important part of the QPB business and QPB had invested significant 


time, people and capital in the provision of services at Port Pirie since buying the business off 


Tasports.  There are economies of scale in having both the Nyrstar and Perilya contracts. QPB used 


the same workforce to service both clients and was able to employ its workers on a full-time basis. 


Following the loss of the Nyrstar contract, QPB will have to reorganise its workforce to service Perilya 


and is considering a number of options (including hiring all workers on a casual basis or flying workers 


in from other ports). Flinders Logistics will have had a similar problem in relation to its workforce for 


the Nyrstar contract. 


                                                      
8
 Representatives from Patrick, Flinders Logistics and Toll were present at the site visit scheduled as part of the request for 


tenders on 31 July 2013. 
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Flinders Logistics’ rationale for providing stevedoring services at Port Pirie 


Flinders Ports’ vertical integration does not enable Flinders Logistics to provide Nyrstar a better 


stevedoring service than QPB. The stevedoring task for Nyrstar is labour intensive.  Nyrstar owns the 


key infrastructure (ie, the hopper and conveyor and the gantry crane) and Nyrstar leases the land 


directly. Unlike QPB, Flinders Logistics did not have the required skilled labour available, would have 


to obtain and train the required labour and would have to pay QPB the residual value for QPB’s 


additional Berth 8 infrastructure and staff amenities (an additional cost of approx. $149, 520).  


Flinders Logistics is likely not making a profit from providing stevedoring services to Nyrstar. Assuming 


stevedoring was bundled with other services, Flinders Ports will also make less from port access 


arrangement and operation charges than it could have. 


QPB believes that Flinders Logistics’ aggressive tendering was a way to build its market share, 


portfolio and reputation for future tenders. Essentially, Flinders Logistics/Flinders Ports is buying its 


way into the business by reducing its potential port access arrangement and operation revenue.  QPB 


is aware of Flinders Logistics tendering for stevedoring at other ports such as Darwin. Its website 


notes that its services are available in all States.  Flinders Logistics is also bidding for the Perilya 


contract and if QPB is unsuccessful in the Perilya tender, QPB will exit Port Pirie. 


Perilya  


Perilya Limited is an Australian base metals mining and exploration company operating the Zinc, Lead 


and Silver mine in Broken Hill, New South Wales and also the Cerro de Maimón Copper, Gold and 


Silver mine in the Dominican Republic. Perilya's operations also include the Flinders Project in South 


Australia and the Mount Oxide Project in Queensland. 


Perilya has 100 per cent ownership of the Beltana high grade zinc oxide mine, as part of the Flinders 


Project, near Leigh Creek in South Australia.  The Beltana mine is the first phase of the Flinders 


Project, located 520 kilometres north of Adelaide in the Flinders Ranges, and involves direct shipment 


of high grade zinc oxide ore through Port Pirie to smelters in Asia. 


Since September 2008, Perilya’s mining operations at Broken Hill have been limited to the Company’s 


Southern Operations underground mine. Southern Operations produces two products: zinc 


concentrate and lead concentrate. Ore mined is crushed underground and hoisted to the surface to be 


treated in the concentrator. After completion of the treatment process, lead and zinc concentrates are 


railed from Southern Operations to the Company’s bulk loading facility at Port Pirie for export. 


The Perilya tender 


From 1 January 2011 to 31 December 2013, QPB provided stevedoring and maintenance services to 


Perilya at Port Pirie with an extension of the contract for transition purposes until 7 June 2014. 


These services involved the provision of labour and equipment to:  


- load domestic bulk lead and zinc concentrate products from the Perilya processing plant at 
Broken Hill on to cargo ships for export at Perilya’s dedicated bulk loading facility using a fixed 
ship loader; 


- operate/drive the ship loader and mobile machinery and perform maintenance services; and 


- clean/wash the berth and facilities. 


The Perilya operations use the Berth 6 export facility at Port Pirie which is leased by Nyrstar directly 


from Flinders Ports and sub-leased to Perilya. 
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QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 


excavator, fork-lifts and a gear trailer.  QPB also made additions to the Berth 6 infrastructure to 


provide stevedoring amenities such as a shower block and locker room for staff. 


Perilya has requested tenders for stevedoring services (excluding maintenance) and a decision on the 


stevedoring provider is to be made shortly.  Flinders Logistics is tendering for this contract and QPB is 


concerned that, similar to the Nyrstar contract, Flinders Logistics will be able to use the position of 


Flinders Ports as Port operator to win the tender without necessarily providing better or cheaper 


stevedoring services but instead due to its unique ability to provide a lower overall cost to Perilya for 


its export operations. 
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CASE STUDY 2: MURRAY ZIRCON CONTRACT AT PORT ADELAIDE 


Overview 


Qube is concerned that Flinders Ports has the ability to undermine effective competition in the 


provision of bulk port services by using operational processes and procedures to delay or increase the 


cost of bulk solutions offered by its competitors, favouring either its own bulk solutions or it business 


interests as the sole container terminal operator in South Australia.   


In the Murray Zircon tender described further below, QPB experienced an unduly protracted lease 


negotiation with uncommercial and unreasonable lease requirements making its bulk solution 


uneconomical.  Ultimately, the client, who initially wanted a bulk solution, ended up using a container 


solution.  The use of a container solution necessarily means that the containers must pass through the 


Flinders Adelaide Container Terminal owned and operated by Flinders Ports/ Flinders Logistics.    


Murray Zircon 


Murray Zircon Pty Ltd (MZ) is a mining company focusing on Heavy Mineral Sands based in the 


Murray Basin.  The Company’s prime asset is the Mindarie Mineral Sands Project, located 150km east 


of Adelaide in the Mallee region of South Australia. It involves the mining of eight mineral sands 


strandlines located in nine separate Mineral Leases and two Exploration Licenses. MZ produce heavy 


mineral concentrate (HMC) which is then separated to produce zircon, ilmenite, rutile and so on.  


 


MZ also holds an exploration tenement portfolio covering over 11,000 km² within the Murray Basin. 


 


The HMC is loaded onto B-double trucks for transport to Port Adelaide (approx. 200km away) where it 


is loaded into standard shipping containers for export to China.  When it reaches China, the HMC is 


processed further to separate the individual heavy minerals (eg, zircon, ilmenite, rutile).
9
  


                                                      
9
 Minerals Sands Report – Issue 217 November 2013, p12-14.  Available at 


http://www.murrayzircon.com.au/index.php/news/media-coverage/. 







CONFIDENTIAL 
 


 


Initially, MZ planned to stockpile the HMC at Port Adelaide and bulk ship it to China for processing.
10


 


Murray Zircon contract 


From 2011, Qube was in discussions with MZ for the provision of storage, handling and bulk shipping 
services at Port Adelaide.  To provide these services QPB went to Flinders Ports to lease an unused 
shed at Berth 18 to stockpile the HMC as envisaged by MZ.  Without this lease QPB would be unable 
to meet MZ’s requirements. 


Flinders Ports/Logistics in conjunction with Sinotrans (China’s largest shipping and logistics company) 


was also competing for the provision of storage, handling and bulk shipping services to MZ.  


In the negotiation for the lease QPB was required to provide Flinders Ports (a competing bidder) with 


detailed information on how they intended to provide the services to MZ. Flinders Ports delayed 


negotiations and requested commercially unviable terms knowing the time pressure on QPB to have 


the lease and stevedoring licence in place so that MZ’s anticipated shipping requirements could be 


met.  This increased the cost of QPB services and made it unviable as an alternative to the joint 


Flinders Ports/Sinotrans bid.  


For example, QPB had to repeatedly request lease terms from Flinders Ports including several 


requests for updates by email and phone which were not responded to.  QPB did not receive the 


Terms Sheet for the lease until 30 July 2012 – two months after the initial discussion with Flinders 


Ports about the lease opportunity for the unused shed.  The Terms Sheet that was presented to QPB 


at a meeting with Flinders Ports on 14 August 2012 had a commencement date starting after MZ’s 


required first haul date.  As a bidder for the services to MZ, Flinders Ports was well aware of MZ’s 


required commencement date. 


Furthermore, the Terms Sheet included certain clauses in addition to the standard underlease which 


were onerous and unreasonable and did not reflect industry practice or the commercial risks involved.  


For example, QPB was required to commission a berth baseline report, at its cost, to determine the 


state of the berth prior to the lease of the shed.  QPB was not leasing the common user berth and 


such a survey would normally be the responsibility of the Port operator.  QPB has never had such a 


lease requirement at any other Port in Australia.  The extent of the area required to be covered by the 


survey was also unclear.  The inclusion of such unclear and uncommercial terms further delayed 


negotiation and undermined QPB’s chances of being able to offer the required services to MZ. 


QPB also received feedback from MZ that according to Sinotrans Flinders Ports would never allow 


QPB to lease or use the shed for this business. 


Flinders Ports delayed and increased the cost of QPB using Berth 18 as a competitive alternative to 


the bulk solution of Flinders Ports/Flinders Logistics/Sinotrans and in the end QPB did not lease the 


Berth 18 shed.  Flinders Ports/Flinders Logistics/ Sinotrans did not win the tender either.  However, the 


actions of Flinders Ports also increased the cost of bulk storage and handling favouring a container 


logistics solution and the business interests of Flinders Ports as the sole container terminal operator at 


Port Adelaide.  As a result, MZ decided to ship the product by container rather than by bulk as initially 


planned.  Qube Logistics provides the container packing, handling and haulage services from the mine 


to the Adelaide Container Terminal and Flinders Logistics provide the container stevedoring services 


at the container terminal. 


  


                                                      
10


 MINDARIE MINERAL SANDS PROJECT South Australia, Australia-China Resources Symposium, Adelaide, South Australia, 


11 July 2012, Eddy Wu, CEO, Murray Zircon Pty Ltd. 
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Examples highlighting operational and information use concerns 


As noted in previous interactions with the ACCC regarding MIRRAT’s bid for the operation of the 


automotive terminal at Webb Dock West, it is impossible to detect, monitor and enforce the myriad of 


ways that a vertically integrated Port asset operator is able to discriminate between users in the day-


to-day running of the Port asset and operationally advantage its own operations.  For example, the 


allocation of investment funds towards the Port Adelaide container terminal and Berth 29 where the 


operations of Flinders Logistics are centred when other berths and areas used by competitors require 


investment, maintenance and repair.  


Given the increasing move by Flinders Logistics into the provision of stevedoring and other services, 


Qube is concerned about the information they are being asked to provide to Flinders Ports/Logistics in 


order to operate at the Port.   


For example, in relation to a potential contract Qube recently asked Flinders Logistics to provide a 


quote for the use of their Mobile Harbour Crane at Berth 29 Port Adelaide.  Flinders Logistics wanted 


to know detailed information about the client, the contract and the volume of product before providing 


a quote. 


The provision of such confidential information is not required to provide a quote or rate for the hire of 


this type of equipment.  Nor is it industry practice.  In other Ports, Qube has hired similar equipment 


from the Port authority or from another provider such as Patrick without ever being required to provide 


such information before being provided with a quote.  A hire price or rate for the equipment is simply 


provided on a time basis.  As a result, QPB decided not to lease the crane. 


If Port users lack confidence in how their confidential information or information on potential business 


opportunities will be used by a Port operator (that is also a competitor), future competition will be 


compromised. 


Another example, which illustrates the difficult position Port users and access seekers are in when 


trying to operate and develop business opportunities at vertically integrated privatised ports relates to 


a suggestion by Qube to operate two cranes at Berth 29 at Port Adelaide. 


QPB saw the potential to increase bulk export opportunities through Berth 29 by operating two cranes 


at the Berth.  In the short term, it wished to tender for the provision of services to Hillgrove Resources 


in relation to copper and Cristal Mining in relation to mineral sands.  Flinders Logistics ended up 


winning both these contracts. 


In March 2012, QPB met with Flinders Ports to discuss opportunities to develop bulk exports through 


the facility and applied to Flinders Ports to relocate an existing Gottwald harbour mobile crane to Berth 


29.  At Port Adelaide all the land surrounding Berth 29 is leased and operated by Flinders Logistics. 


Unless Flinders Ports allowed the second crane to be kept at Berth 29 pursuing these bulk 


opportunities would also require the expense of a lease of land from Flinders Logistics to store the 


equipment.   


Although the Gottwald harbour mobile crane would stay on the Berth it is a mobile crane which can be 


wheeled back and forth across the loading/unloading area as required and there is enough space on 


the Berth to operate the two cranes without stopping other competitors from using the space.  At the 


Port of Darwin, two cranes are operated at East Arm Berth - one owned by Patrick and one owned by 


QPB. The space available at Berth 29 and on the wharf apron is relatively similar to that available at 


East Arm Berth in Darwin. 


Throughout the discussion QPB pointed out the advantages and business opportunities that could 


arise from operating two cranes at the Berth.  
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Flinders Ports wrote back denying QPB the ability to place a second crane at the Berth.  


In December 2013, Flinders Ports/Logistics placed a second mobile harbour crane of its own at the 


facility without any discussion or acknowledgment of this development with QPB allowing Flinders 


Ports the ability to take advantage of the potential business opportunities outlined by QPB. 
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Similar complaints have been made by other access seekers - Asciano’s 
submissions to ESCOSA 


In ESCOSA ‘s 2012 Ports Pricing and Access Review, Asciano raised similar issues in relation to 


competition with Flinders Ports.  ESCOSA recognised that there is potential for Flinders Ports to 


exercise market power and that the vertically integrated nature of Flinders Ports may give rise to the 


potential for it to engage in anti-competitive behaviour by using regulated profits to cross-subsidise its 


other contestable activities.  


Asciano’s submissions to that review noted that: 


- Flinders Ports currently have a monopoly position and that an ongoing deterrent to the potential 
misuse of this market power is required. 


- Flinders Ports are no longer just the landholder, but are now competing in the provision of 
additional operational activities such as port logistics and stevedoring. As such, Flinders Ports 
are supplying monopoly services to port users while also competing with those users for 
business in port logistic and stevedoring activities.  It was noted that, at the time, Asciano was 
seeking access to certain services from Flinders Ports to retain its key customer in South 
Australia.  Flinders Ports were bidding for the work from that customer and Patrick believed that 
Flinders Ports were using operational processes and procedures, such as environmental 
controls, licensing and government approval issues, to disadvantage unrelated third parties 
using Flinders Ports’ facilities as competitors or potential competitors to Flinders Ports/Logistics. 


- Third party access is only viable when the monopoly providing that access deals with all parties 
(including related parties) equally. 


- The South Australian ports pricing and access regime should be strengthened with regulatory 
provisions relating to ring fencing and vertical separation as Flinders Ports move into 
contestable activities and compete directly with users of Flinders Ports services and should 
address: 


 the potential for margin squeeze, cross subsidy and cost shifting by Flinders Ports; 


 the need for stronger separation of functions including different Flinders Ports entities 
engaging in monopoly and contestable port services, where these entities operate on an 
arms-length basis; 


 the need for an explicit prohibition of preferential treatment or discrimination between 
operators in the contestable ports services; and 


 the need for a strengthening of ESCOSA’s abilities and powers in regard to monitoring 
the regime, detection of breaches and enforcement of remedies including an annual audit 
of regulatory compliance. 


- Typically where monopoly infrastructure is subject to third party access regulation and the 
owner of the infrastructure also competes with other users of the infrastructure then stronger 
ring fencing and separation regimes are in place (eg, electricity, gas and rail). Stronger regimes 
were put in place in those industries, not because of an actual misuse of market power, but to 
increase confidence of users in being able to forecast to the longer term. 


- The choice to strengthen the regime should be based on principles of good economic regulatory 
practice rather than on a requirement for a party to produce evidence of misuse of market 
power. 


ESCOSA noted that parties could request the ACCC to intervene in relation to complaints under s46 of 


the CCA. 
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BACKGROUND INFORMATION AND CASE STUDIES OF 
QUBE’S INTERACTIONS WITH FLINDERS PORTS 

FLINDERS PORT HOLDINGS AND SUBSIDIARIES 

Flinders Port Holdings Pty Ltd (FPH) is the holding company for the group’s ports, port management, 

logistics, container terminal, property, and Spencer Gulf Marine Services businesses.  

FPH is owned by various superannuation and investment funds. 

 

Source: http://www.flindersports.com.au/aboutus1.html - site last updated 30 December 2013 

Flinders Ports, Flinders Logistics and Flinders Adelaide Container Terminal are all wholly owned 

subsidiaries of FPH. 

 

Flinders Ports Pty Ltd was the successful bidder in the privatisation of South Australia’s ports in 

November 2001 and is responsible for the development, management and operation of seven ports in 

South Australia (including the allocation and use of land, the provision of stevedoring licences and 

equipment hire).   

In the privatisation, Flinders Ports acquired:  

- the plant and equipment assets (landside port infrastructure) of the South Australian Port 
Corporation; and 

29.11% 

20.81% 18.60% 

17.47% 

14.00% 
Infrastructure Capital Group
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CONFIDENTIAL 
 

 

- a 99 year land lease and port operating licence for Port Adelaide, Port Lincoln, Port Pirie, Port 
Giles, Klein Point, Thevenard and Wallaroo.  

On 17 June 2008, Flinders Ports obtained leasehold rights and estates in fee simple from the South 
Australian Government for further land located at Outer Harbor, Inner Harbour, and Osborne. 

Flinders Ports has been increasingly venturing into the provision of stevedoring and logistics services 
in competition with access seekers. Through Flinders Logistics Pty Ltd, Flinders Ports competes with 
other logistics providers and stevedores that require use of or access to the Flinders Ports’ 
infrastructure to do business.   

According to the Flinders Logistics website, services provided by Flinders Logistics can be provided in 

all States and include: 

- Supply chain advisory services providing expertise in economic and innovative supply chain 
options that meet client needs;  

- Sourcing innovative solutions through research and development with key stakeholders; 

- Lead logistics contractor, establishing transport, storage and port stevedoring services; 

- Provision of stevedoring and material handling equipment and labour
1
; 

- Rail terminal operations; and 

- Container repairs and maintenance. 

Through Flinders Adelaide Container Terminal Pty Ltd, Flinders Ports is the sole container stevedoring 
service provider at the Port Adelaide container terminal (the only container terminal in South 
Australia).

2
 

As a result, Flinders Ports plays the dual role of Port operator and allocator of the required inputs for 
the supply of stevedoring services (eg, land and licenses for containerised and non-containerised 
stevedoring services) whilst at the same time competing to maintain its market share as the sole 
container stevedoring service provider in South Australia and competing to increase its market share 
in the provision of stevedoring services generally.

3
 

  

                                                      
1
 Including the physical loading and unloading of vessels, rotaboxes and other equipment. 

2
 On 2 July 2012, Flinders Ports announced that it had acquired 60 per cent of the Adelaide Container Terminal business from 

DP World South Australia. Three years prior, Flinders Ports had acquired a 40 per cent stake in the business. The full ownership 

of the Flinders Adelaide Container Terminal by Flinders Ports took effect immediately. 
3
 Port Adelaide in the only Australian port at which the Port operator/manager has any ownership interest in the container 

stevedoring business.  
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CASE STUDY 1: THE NYRSTAR AND PERILYA TENDERS AT PORT PIRIE 

Overview 

As described in more detail below, Qube Ports & Bulk (QPB) is concerned that Flinders Logistics was 

able to win the Nyrstar tender due to the position of Flinders Ports as Port operator rather than on the 

basis of a competitive bid for stevedoring services alone. QPB is also concerned that a similar 

situation might occur in relation to the Perilya tender.  This tender will be decided shortly.    

Having lost the Nyrstar contract to Flinders Logistics, QPB will cease all operations in Port Pirie if it is 

unsuccessful in relation to the Perilya tender. 

Port Pirie is located 223 km north of Adelaide.  The principal commodities handled at Port Pirie are 

Grains & Seeds, Mineral concentrates, Coal, Smelter outputs: zinc & lead, and General Cargo.  

Port Pirie has two key stevedoring contracts: Nyrstar and Perilya.  All other stevedoring work relates to 

spot or one-off cargo handling tasks.  QPB was contracted to provide stevedoring and maintenance 

services for both Nyrstar and Perilya and had a workforce employed on a full time basis to service 

those contracts.  Unless stevedoring services are being provided to both Nyrstar and Perilya there is 

insufficient revenue to employ a full time workforce.   

According to the port statistics available on the Flinders Ports website,
4
 2013 bulk and break bulk 

product movements through Port Pirie were as follows.   

  Calendar Year 2013 

IMPORT EXPORT 

Port Pack Class Reporting Group Tonnes Units Tonnes Units 

Port Pirie BREAK 
BULK 

Chemicals/Acids                
40  

              
40  

                -                   -    

General Cargo              
385  

            
385  

                -                   -    

BULK Coal         
76,209  

              -                    -                   -    

Concentrates       
225,721  

              -          
195,714  

               -    

Paragoethite       
127,469  

              -                    -                   -    

 

The majority of the products imported or exported through Port Pirie are imported or exported by 

Nyrstar and Perilya.  For the 2013 calendar year, Nyrstar was responsible for all bulk imports.  All bulk 

exports were by Perilya and Nyrstar. Perilya was responsible for over 90% of the exports which 

consisted of mainly lead and zinc concentrates and Nyrstar exported the balance.   

 

Flinders Logistics has just won the tender for the provision of stevedoring services to Nyrstar from 

June this year and a decision in relation to the provision of stevedoring services to Perilya is expected 

to be made in the next 2 weeks.   

Nyrstar operations and commitment to Port Pirie  

Nyrstar is an integrated mining and metals business with market leading positions in zinc and lead, 

and growing positions in other base and precious metals.  Nyrstar has mining, smelting, and other 

operations located in Europe, the Americas, China and Australia.  In Australia, Nyrstar operates a 

primary zinc smelter in Hobart and a primary lead smelter at Port Pirie.  The Nyrstar smelter operation 

                                                      
4
 http://www.flindersports.com.au/portstatistics3.html. 
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at Port Pirie has multi-metal recovery capabilities, with the flexibility to process a wide range of lead-

containing feedstocks and smelting industry by-products to produce refined lead, silver, zinc, copper 

and gold.   

 

Port Pirie is a major manufacturing centre for South Australia, and is the State's fourth largest urban 

area. The smelter supports key infrastructure servicing Port Pirie, such as the port facilities, which rely 

on Nyrstar's continuing presence in Port Pirie for their ongoing operation. The Port Pirie operation 

incorporates a lead smelter and refinery, a precious metals refinery and a copper plant. The Port Pirie 

smelter has been in constant operation for 125 years. There is an adjacent dedicated port facility 

where concentrates are received, with final products dispatched by road and rail.  

 

Port Pirie is one of the world’s largest primary lead smelting facilities and the third largest silver 

producer, which allows it to generate significant economies of scale. In 2013, the facility produced 

179,000 tonnes of lead metal; 30,000 tonnes of zinc metal; 4,100 tonnes of copper cathode; 

17,918,000 troy ounces of silver; 65,800 troy ounces of gold; and 54,300 tonnes of sulphuric acid. 

 

Nyrstar has recently announced that it has signed a binding agreement with the South Australian 

Government and EFIC
5
, Australia’s export credit agency, for the final funding and support package for 

the redevelopment of the Port Pirie smelter into an advanced metals recovery and refining facility.   

 

The funding and support package requires a direct contribution from Nyrstar of AUD103[4] million; 

structured investment to third party financiers benefiting from an AAA credit rated guarantee from 

EFIC, supported by a back-to-back guarantee from the South Australian Government (ca. AUD 291[5] 

million); and the forward sale of future silver production (ca. AUD 120 million). In addition, the South 

Australian parliament passed legislation in 2013 giving Nyrstar regulatory certainty in relation to the 

redevelopment. The legislation has been proclaimed and is now operational.
6
 

 

Nyrstar’s Port Pirie operations are expected to have the capacity to produce a range of metals yearly 

including ca. 250,000 tonnes of refined lead; ca. 40,000 tonnes of zinc in fume; ca. 7,000 tonnes of 

copper in matte; and ca. 25.0 million troy ounces of silver dore, containing ca. 100,000 troy ounces of 

gold.
7
 

 

The Nyrstar tender 

From 1 November 2010 to 30 April 2014, QPB provided stevedoring and maintenance services to 

Nyrstar at Port Pirie with an extension of the contract for transition purposes until 31 May 2014.  

These services involved the provision of labour and equipment to:  

- discharge from cargo ships domestic and overseas bulk lead and zinc concentrates, coke, coal 
and residual concentrate products from the Nyrstar processing plant at Risdon, Hobart and load 
export products such as lead concentrate from the Nyrstar Port Pirie smelter onto cargo ships 
using Nyrstar’s dedicated port facility, conveyor and gantry crane; 

- operate/drive the gantry crane and perform maintenance services; and  

- clean/wash the berth and facilities. 

Nyrstar lease the land and berth for its storage, loading and discharge operations directly from 

Flinders Ports and own the hopper and conveyor system and the gantry crane.   

                                                      
5
 Export Finance and Insurance Corporation. 

6
 http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 

7
 Nyrstar proceeds with Port Pirie Redevelopment – Funding and support package with Government finalised: 

http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 
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QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 

excavator, fork-lifts and a gear trailer.  QPB also made additions to the infrastructure at Berth 8 to 

provide stevedoring amenities such as a shower block and locker room for staff working on the Nyrstar 

contract. 

Originally, Nyrstar’s contract with QPB was due to expire on 31 October 2013. On 25 July 2013, 

Nyrstar invited parties to tender for the provision of wharf management or stevedoring services.  

Patrick, Toll, Flinders Logistics and QPB all tendered.
8
  

On 22 January 2014, Nyrstar informed QPB that the final evaluation of the tender would be based on 

the information and tonnage rates submitted for the provision of stevedoring services (including wharf 

cleaning activities) over a five year period. Nyrstar would provide maintenance services in-house. 

During the tender process, price was a key issue for Nyrstar.  All external ancillary labour and 

expenditures required GM approval.  QPB’s tender did not seek a tariff increase.  When QPB was told 

their bid was unsuccessful QPB asked if the decision was made on a financial basis (ie, lower tariffs) 

and offered to freeze tariffs for a three year period. 

Flinders Logistics won the tender. 

For Flinders Logistics to have won the tender they must have: 

(a) tendered a lower tariff than QPB for the provision of stevedoring services; or 

(b) lowered the overall cost of Nyrstar’s operations by bundling the provision of stevedoring 
services from Flinders Logistics with discounted prices for the other services Nyrstar requires, 
and can only acquire, from Flinders Ports (eg, discounted wharfage, harbour dues, pilotage 
charges, tugs and lease fees) or by providing better payment terms or other benefits in relation 
to the services provided by Flinders Ports. 

In feedback following the tender process, Nyrstar told QPB that QPB’s rates for stevedoring services 

were cheaper than those of Flinders Logistics.  Other feedback also noted that QPB’s workforce was 

of higher quality and that Nyrstar was happy with the services QPB had provided.  

If QPB’s tendered pricing was cheaper and Nyrstar was happy with QPB’s services, Flinders Logistics 

must have been able to offer Nyrstar savings in relation to their overall usage of Port Pirie to win the 

tender despite Flinders Logistics' higher stevedoring prices.  

QPB understands that in the last couple of weeks Nyrstar has gained a pilot exemption and is now 

only required by Flinders Ports to use one tug instead of two to guide one of its vessels into the Berth.  

This would be a large cost saving for Nyrstar. 

The Nyrstar contract was an important part of the QPB business and QPB had invested significant 

time, people and capital in the provision of services at Port Pirie since buying the business off 

Tasports.  There are economies of scale in having both the Nyrstar and Perilya contracts. QPB used 

the same workforce to service both clients and was able to employ its workers on a full-time basis. 

Following the loss of the Nyrstar contract, QPB will have to reorganise its workforce to service Perilya 

and is considering a number of options (including hiring all workers on a casual basis or flying workers 

in from other ports). Flinders Logistics will have had a similar problem in relation to its workforce for 

the Nyrstar contract. 

                                                      
8
 Representatives from Patrick, Flinders Logistics and Toll were present at the site visit scheduled as part of the request for 

tenders on 31 July 2013. 
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Flinders Logistics’ rationale for providing stevedoring services at Port Pirie 

Flinders Ports’ vertical integration does not enable Flinders Logistics to provide Nyrstar a better 

stevedoring service than QPB. The stevedoring task for Nyrstar is labour intensive.  Nyrstar owns the 

key infrastructure (ie, the hopper and conveyor and the gantry crane) and Nyrstar leases the land 

directly. Unlike QPB, Flinders Logistics did not have the required skilled labour available, would have 

to obtain and train the required labour and would have to pay QPB the residual value for QPB’s 

additional Berth 8 infrastructure and staff amenities (an additional cost of approx. $149, 520).  

Flinders Logistics is likely not making a profit from providing stevedoring services to Nyrstar. Assuming 

stevedoring was bundled with other services, Flinders Ports will also make less from port access 

arrangement and operation charges than it could have. 

QPB believes that Flinders Logistics’ aggressive tendering was a way to build its market share, 

portfolio and reputation for future tenders. Essentially, Flinders Logistics/Flinders Ports is buying its 

way into the business by reducing its potential port access arrangement and operation revenue.  QPB 

is aware of Flinders Logistics tendering for stevedoring at other ports such as Darwin. Its website 

notes that its services are available in all States.  Flinders Logistics is also bidding for the Perilya 

contract and if QPB is unsuccessful in the Perilya tender, QPB will exit Port Pirie. 

Perilya  

Perilya Limited is an Australian base metals mining and exploration company operating the Zinc, Lead 

and Silver mine in Broken Hill, New South Wales and also the Cerro de Maimón Copper, Gold and 

Silver mine in the Dominican Republic. Perilya's operations also include the Flinders Project in South 

Australia and the Mount Oxide Project in Queensland. 

Perilya has 100 per cent ownership of the Beltana high grade zinc oxide mine, as part of the Flinders 

Project, near Leigh Creek in South Australia.  The Beltana mine is the first phase of the Flinders 

Project, located 520 kilometres north of Adelaide in the Flinders Ranges, and involves direct shipment 

of high grade zinc oxide ore through Port Pirie to smelters in Asia. 

Since September 2008, Perilya’s mining operations at Broken Hill have been limited to the Company’s 

Southern Operations underground mine. Southern Operations produces two products: zinc 

concentrate and lead concentrate. Ore mined is crushed underground and hoisted to the surface to be 

treated in the concentrator. After completion of the treatment process, lead and zinc concentrates are 

railed from Southern Operations to the Company’s bulk loading facility at Port Pirie for export. 

The Perilya tender 

From 1 January 2011 to 31 December 2013, QPB provided stevedoring and maintenance services to 

Perilya at Port Pirie with an extension of the contract for transition purposes until 7 June 2014. 

These services involved the provision of labour and equipment to:  

- load domestic bulk lead and zinc concentrate products from the Perilya processing plant at 
Broken Hill on to cargo ships for export at Perilya’s dedicated bulk loading facility using a fixed 
ship loader; 

- operate/drive the ship loader and mobile machinery and perform maintenance services; and 

- clean/wash the berth and facilities. 

The Perilya operations use the Berth 6 export facility at Port Pirie which is leased by Nyrstar directly 

from Flinders Ports and sub-leased to Perilya. 
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QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 

excavator, fork-lifts and a gear trailer.  QPB also made additions to the Berth 6 infrastructure to 

provide stevedoring amenities such as a shower block and locker room for staff. 

Perilya has requested tenders for stevedoring services (excluding maintenance) and a decision on the 

stevedoring provider is to be made shortly.  Flinders Logistics is tendering for this contract and QPB is 

concerned that, similar to the Nyrstar contract, Flinders Logistics will be able to use the position of 

Flinders Ports as Port operator to win the tender without necessarily providing better or cheaper 

stevedoring services but instead due to its unique ability to provide a lower overall cost to Perilya for 

its export operations. 
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CASE STUDY 2: MURRAY ZIRCON CONTRACT AT PORT ADELAIDE 

Overview 

Qube is concerned that Flinders Ports has the ability to undermine effective competition in the 

provision of bulk port services by using operational processes and procedures to delay or increase the 

cost of bulk solutions offered by its competitors, favouring either its own bulk solutions or it business 

interests as the sole container terminal operator in South Australia.   

In the Murray Zircon tender described further below, QPB experienced an unduly protracted lease 

negotiation with uncommercial and unreasonable lease requirements making its bulk solution 

uneconomical.  Ultimately, the client, who initially wanted a bulk solution, ended up using a container 

solution.  The use of a container solution necessarily means that the containers must pass through the 

Flinders Adelaide Container Terminal owned and operated by Flinders Ports/ Flinders Logistics.    

Murray Zircon 

Murray Zircon Pty Ltd (MZ) is a mining company focusing on Heavy Mineral Sands based in the 

Murray Basin.  The Company’s prime asset is the Mindarie Mineral Sands Project, located 150km east 

of Adelaide in the Mallee region of South Australia. It involves the mining of eight mineral sands 

strandlines located in nine separate Mineral Leases and two Exploration Licenses. MZ produce heavy 

mineral concentrate (HMC) which is then separated to produce zircon, ilmenite, rutile and so on.  

 

MZ also holds an exploration tenement portfolio covering over 11,000 km² within the Murray Basin. 

 

The HMC is loaded onto B-double trucks for transport to Port Adelaide (approx. 200km away) where it 

is loaded into standard shipping containers for export to China.  When it reaches China, the HMC is 

processed further to separate the individual heavy minerals (eg, zircon, ilmenite, rutile).
9
  

                                                      
9
 Minerals Sands Report – Issue 217 November 2013, p12-14.  Available at 

http://www.murrayzircon.com.au/index.php/news/media-coverage/. 
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Initially, MZ planned to stockpile the HMC at Port Adelaide and bulk ship it to China for processing.
10

 

Murray Zircon contract 

From 2011, Qube was in discussions with MZ for the provision of storage, handling and bulk shipping 
services at Port Adelaide.  To provide these services QPB went to Flinders Ports to lease an unused 
shed at Berth 18 to stockpile the HMC as envisaged by MZ.  Without this lease QPB would be unable 
to meet MZ’s requirements. 

Flinders Ports/Logistics in conjunction with Sinotrans (China’s largest shipping and logistics company) 

was also competing for the provision of storage, handling and bulk shipping services to MZ.  

In the negotiation for the lease QPB was required to provide Flinders Ports (a competing bidder) with 

detailed information on how they intended to provide the services to MZ. Flinders Ports delayed 

negotiations and requested commercially unviable terms knowing the time pressure on QPB to have 

the lease and stevedoring licence in place so that MZ’s anticipated shipping requirements could be 

met.  This increased the cost of QPB services and made it unviable as an alternative to the joint 

Flinders Ports/Sinotrans bid.  

For example, QPB had to repeatedly request lease terms from Flinders Ports including several 

requests for updates by email and phone which were not responded to.  QPB did not receive the 

Terms Sheet for the lease until 30 July 2012 – two months after the initial discussion with Flinders 

Ports about the lease opportunity for the unused shed.  The Terms Sheet that was presented to QPB 

at a meeting with Flinders Ports on 14 August 2012 had a commencement date starting after MZ’s 

required first haul date.  As a bidder for the services to MZ, Flinders Ports was well aware of MZ’s 

required commencement date. 

Furthermore, the Terms Sheet included certain clauses in addition to the standard underlease which 

were onerous and unreasonable and did not reflect industry practice or the commercial risks involved.  

For example, QPB was required to commission a berth baseline report, at its cost, to determine the 

state of the berth prior to the lease of the shed.  QPB was not leasing the common user berth and 

such a survey would normally be the responsibility of the Port operator.  QPB has never had such a 

lease requirement at any other Port in Australia.  The extent of the area required to be covered by the 

survey was also unclear.  The inclusion of such unclear and uncommercial terms further delayed 

negotiation and undermined QPB’s chances of being able to offer the required services to MZ. 

QPB also received feedback from MZ that according to Sinotrans Flinders Ports would never allow 

QPB to lease or use the shed for this business. 

Flinders Ports delayed and increased the cost of QPB using Berth 18 as a competitive alternative to 

the bulk solution of Flinders Ports/Flinders Logistics/Sinotrans and in the end QPB did not lease the 

Berth 18 shed.  Flinders Ports/Flinders Logistics/ Sinotrans did not win the tender either.  However, the 

actions of Flinders Ports also increased the cost of bulk storage and handling favouring a container 

logistics solution and the business interests of Flinders Ports as the sole container terminal operator at 

Port Adelaide.  As a result, MZ decided to ship the product by container rather than by bulk as initially 

planned.  Qube Logistics provides the container packing, handling and haulage services from the mine 

to the Adelaide Container Terminal and Flinders Logistics provide the container stevedoring services 

at the container terminal. 

  

                                                      
10

 MINDARIE MINERAL SANDS PROJECT South Australia, Australia-China Resources Symposium, Adelaide, South Australia, 

11 July 2012, Eddy Wu, CEO, Murray Zircon Pty Ltd. 
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Examples highlighting operational and information use concerns 

As noted in previous interactions with the ACCC regarding MIRRAT’s bid for the operation of the 

automotive terminal at Webb Dock West, it is impossible to detect, monitor and enforce the myriad of 

ways that a vertically integrated Port asset operator is able to discriminate between users in the day-

to-day running of the Port asset and operationally advantage its own operations.  For example, the 

allocation of investment funds towards the Port Adelaide container terminal and Berth 29 where the 

operations of Flinders Logistics are centred when other berths and areas used by competitors require 

investment, maintenance and repair.  

Given the increasing move by Flinders Logistics into the provision of stevedoring and other services, 

Qube is concerned about the information they are being asked to provide to Flinders Ports/Logistics in 

order to operate at the Port.   

For example, in relation to a potential contract Qube recently asked Flinders Logistics to provide a 

quote for the use of their Mobile Harbour Crane at Berth 29 Port Adelaide.  Flinders Logistics wanted 

to know detailed information about the client, the contract and the volume of product before providing 

a quote. 

The provision of such confidential information is not required to provide a quote or rate for the hire of 

this type of equipment.  Nor is it industry practice.  In other Ports, Qube has hired similar equipment 

from the Port authority or from another provider such as Patrick without ever being required to provide 

such information before being provided with a quote.  A hire price or rate for the equipment is simply 

provided on a time basis.  As a result, QPB decided not to lease the crane. 

If Port users lack confidence in how their confidential information or information on potential business 

opportunities will be used by a Port operator (that is also a competitor), future competition will be 

compromised. 

Another example, which illustrates the difficult position Port users and access seekers are in when 

trying to operate and develop business opportunities at vertically integrated privatised ports relates to 

a suggestion by Qube to operate two cranes at Berth 29 at Port Adelaide. 

QPB saw the potential to increase bulk export opportunities through Berth 29 by operating two cranes 

at the Berth.  In the short term, it wished to tender for the provision of services to Hillgrove Resources 

in relation to copper and Cristal Mining in relation to mineral sands.  Flinders Logistics ended up 

winning both these contracts. 

In March 2012, QPB met with Flinders Ports to discuss opportunities to develop bulk exports through 

the facility and applied to Flinders Ports to relocate an existing Gottwald harbour mobile crane to Berth 

29.  At Port Adelaide all the land surrounding Berth 29 is leased and operated by Flinders Logistics. 

Unless Flinders Ports allowed the second crane to be kept at Berth 29 pursuing these bulk 

opportunities would also require the expense of a lease of land from Flinders Logistics to store the 

equipment.   

Although the Gottwald harbour mobile crane would stay on the Berth it is a mobile crane which can be 

wheeled back and forth across the loading/unloading area as required and there is enough space on 

the Berth to operate the two cranes without stopping other competitors from using the space.  At the 

Port of Darwin, two cranes are operated at East Arm Berth - one owned by Patrick and one owned by 

QPB. The space available at Berth 29 and on the wharf apron is relatively similar to that available at 

East Arm Berth in Darwin. 

Throughout the discussion QPB pointed out the advantages and business opportunities that could 

arise from operating two cranes at the Berth.  
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Flinders Ports wrote back denying QPB the ability to place a second crane at the Berth.  

In December 2013, Flinders Ports/Logistics placed a second mobile harbour crane of its own at the 

facility without any discussion or acknowledgment of this development with QPB allowing Flinders 

Ports the ability to take advantage of the potential business opportunities outlined by QPB. 
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Similar complaints have been made by other access seekers - Asciano’s 
submissions to ESCOSA 

In ESCOSA ‘s 2012 Ports Pricing and Access Review, Asciano raised similar issues in relation to 

competition with Flinders Ports.  ESCOSA recognised that there is potential for Flinders Ports to 

exercise market power and that the vertically integrated nature of Flinders Ports may give rise to the 

potential for it to engage in anti-competitive behaviour by using regulated profits to cross-subsidise its 

other contestable activities.  

Asciano’s submissions to that review noted that: 

- Flinders Ports currently have a monopoly position and that an ongoing deterrent to the potential 
misuse of this market power is required. 

- Flinders Ports are no longer just the landholder, but are now competing in the provision of 
additional operational activities such as port logistics and stevedoring. As such, Flinders Ports 
are supplying monopoly services to port users while also competing with those users for 
business in port logistic and stevedoring activities.  It was noted that, at the time, Asciano was 
seeking access to certain services from Flinders Ports to retain its key customer in South 
Australia.  Flinders Ports were bidding for the work from that customer and Patrick believed that 
Flinders Ports were using operational processes and procedures, such as environmental 
controls, licensing and government approval issues, to disadvantage unrelated third parties 
using Flinders Ports’ facilities as competitors or potential competitors to Flinders Ports/Logistics. 

- Third party access is only viable when the monopoly providing that access deals with all parties 
(including related parties) equally. 

- The South Australian ports pricing and access regime should be strengthened with regulatory 
provisions relating to ring fencing and vertical separation as Flinders Ports move into 
contestable activities and compete directly with users of Flinders Ports services and should 
address: 

 the potential for margin squeeze, cross subsidy and cost shifting by Flinders Ports; 

 the need for stronger separation of functions including different Flinders Ports entities 
engaging in monopoly and contestable port services, where these entities operate on an 
arms-length basis; 

 the need for an explicit prohibition of preferential treatment or discrimination between 
operators in the contestable ports services; and 

 the need for a strengthening of ESCOSA’s abilities and powers in regard to monitoring 
the regime, detection of breaches and enforcement of remedies including an annual audit 
of regulatory compliance. 

- Typically where monopoly infrastructure is subject to third party access regulation and the 
owner of the infrastructure also competes with other users of the infrastructure then stronger 
ring fencing and separation regimes are in place (eg, electricity, gas and rail). Stronger regimes 
were put in place in those industries, not because of an actual misuse of market power, but to 
increase confidence of users in being able to forecast to the longer term. 

- The choice to strengthen the regime should be based on principles of good economic regulatory 
practice rather than on a requirement for a party to produce evidence of misuse of market 
power. 

ESCOSA noted that parties could request the ACCC to intervene in relation to complaints under s46 of 

the CCA. 
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14 October 2014

Mr Luke Woodward
Partner

Gilbert + Tobin

2 Park Street
Sydney NSW 2000

By email: lwoodward@atlaw.com.au rdollison@atlaw.com.au

Australian

Competition &
Consumer
Commission

GPO Box 922
Adelaide SA 5001

Level 2
19 Grenfell St

Adelaide SA 5000

Tel: (08) 8213 3444
Fax: (08) 8410 4155

www.accc.gov.au

Dear Mr Woodward

Alleged anti-competitive conduct by Flinders Port Holdings Pty Ltd

I refer to your letter of 10 June 2014 to the Australian Competition and Consumer
Commission (ACCC) outlining your client Qube Holdings Ltd.'s (Qube) concerns about anti-
competitive conduct it alleges has been engaged in by Hinders Port Holdings Pty Ltd (FPH)
and some of its subsidiaries.

I understand that Qube alleges that FPH has used its monopoly position as the sole lessee
and operator of Port Adelaide and Port Pirie to compete in the contestable downstream
markets for the provision of stevedoring and logistics services to the detriment of Qube.

The purpose of this letter is to seek:

1. further information and documents that will assist the ACCC in assessing Qube's
allegations; and

2. access to the most appropriate person/s at Qube to provide evidence about each of
the alleged events. We would appreciate you facilitating our contact with that
person/s for the purpose of us interviewing them about the events described in your
letter.

If you would like to discuss any aspect of this letter further, please do not hesitate to contact
Garth Layton on (08) 8213 3431. Your response to this letter would be appreciated by
Tuesday 28 October 2014.

Yours sincerely

Joh^i Rothwell
Assistant Director

Enforcement Division
South Australia



Request for Information and Documents

Nyrstar tender

. State the name of the person/s at Nyrstar who expressed contentment with the
service provided by Qube, including that Qube's tendered rates for the provision of
stevedoring services were lower than Hinders Logistics and that Qube's workforce
was of a higher quality.

2. State how Qube understands that Nyrstar has gained a pilotage exemption and is
only required by FPH to use one tug instead of two to guide one of its vessels into
the berth.

3. For each of questions 1 and 2 above, state:
a. the person/s present at each communication;
b. the date and time of each communication;
c. the means of each communication, including whether this occurred by:

i. letter;
ii. email;

iii. telephone; or
iv. in person; and

d. the precise words used, or provide any documents recording each
communication.

Perilya tender

4. Provide an update on the status of the Perilya tender, including whether it has been
awarded, and if so to whom.

Murray Zircon tender

5. Provide copies of all documents showing "Qube had to repeatedly request lease
terms from Hinders Ports..." including copies of emails, file notes of telephone calls
and/or records of any other types of communications or correspondence.

6. Provide copies of the Terms Sheets provided by FPH to Qube on:

a. 30 July 2012

b. 14 August 2012.

7. Provide copies of the tender documents showing Murray Zircon's required
commencement date / first haul date for the contract.

8. State the name of the person/s at Murray Zircon who informed Qube that according
to Sinotrans, FPH had no intention of leasing the shed to Qube 'for this business',
including:

a. the person/s present at each communication;
b. the date and time of each communication;



c. the means of each communication, including whether this occurred by:
i. letter;

ii. email;

iii. telephone; or
iv. in person; and

d. the precise words used, or provide any documents recording each
communication.

Hillgrove Resources and Cristal Mining

9. State the reasons communicated to Qube by FPH for the refusal to allow Qube to
relocate a second mobile crane to Berth 29 in order to realise commercial

opportunities with Hillgrove Resources and Cristal Mines, including:
a. the person/s present at each communication;
b. the date and time of each communication;
c. the means of each communication, including whether this occurred by

i. letter;
ii. email;

iii. telephone; or
iv. in person; and

d. the precise words used, or provide any documents recording each
communication.



From: David Knight 
Sent: Tuesday, 22 November 2016 10:40 AM
To: Ashley.Harbutt@escosa.sa.gov.au; stuart.peevor@escosa.sa.gov.au
Cc: Michael Sousa <Michael.Sousa@Qube.com.au>; William Hara <william.hara@qube.com.au>
Subject: FW: Essential Services Commission - 2017 Ports Pricing and Access Review

Dear Sirs,

Thank you for the opportunity to provide this submission. Qube, through various iterations (including
P&O Ports, POAGS and currently Qube Ports and Bulk/Logistics, Mackenzie Intermodal) has been
operating in South Australia for many decades in the fields of General, Automotive and Bulk
Stevedores, Container Logistics and Warehousing. Our growth in South Australia has been severely
curtailed by Flinders Ports ability to link infrastructure ownership to operating activities to the point
that we no longer invest in the South Australian market, contrasted to the rest of Australia where our
invested capital runs into many hundreds of millions of dollars. South Australia is the only jurisdiction
that allows such extreme vertical integration to occur without any regulatory oversight and the
resulting lack of competition in the defined markets is self-evident. We have scaled down our
activities in SA while expanding with double digit annual growth over the past 10 years in every other
state of Australia.

The attached documents detail some case studies and previous submissions which we believe will be
helpful in identifying real life examples of Flinders Ports ability and actions in using infrastructure
ownership to leverage advantage in operating businesses to the disadvantage of competitors and

ATTACHMENT C

https://protect-au.mimecast.com/s/fuc4CgZoOXiwKo9Af3Wzop?domain=linkedin.com
https://protect-au.mimecast.com/s/x7tLCjZrjJiGDB8nH1RZH8?domain=twitter.com
https://protect-au.mimecast.com/s/B9FmCk8vkMSXAK9OC8FuDb?domain=qube.com.au/






 


 


 


2 March 2012 


 


Stewart Lammin 


PO Box 19 


Port Adelaide 


South Australia 5015 


 


 


 


Berth 29  


 


Dear Stewart, 


 


Commercial in Confidence 


 


Thank you to Andrew and yourself for taking the time to meet with me yesterday to discuss opportunities 


on Berth 29.  As discussed we would like explore the opportunity to work together and further develop bulk 


exports through the facility. 


 


POAGS formally apply to Flinders Ports to relocate an existing Gottwald harbour mobile crane (details 


attached) to Berth 29 to service a client that has sufficient volume to make it viable for us to do so.  Please 


advise if you require further information on the crane specifications to approve the relocation.  The client 


requires rail services that our sister company will be providing and hence we would be interested in access 


the new common user rail siding at the back of Berth 29.  


 


As advised to me during the meeting, access to servicing our company’s trains at berth 29 is restricted to 


Flinders Ports Logistics.  Although we would prefer to operate this function ourselves I would request that 


you provide POAGS with a comprehensive published tariff list of fees and charges that would be applicable 


to use the site un loading heavy containers inbound and back loading outbound wagons with empty 


containers. Also ancillary charges envisaged and crane hire charges. I would appreciate these costs as soon 


as possible as we are keen to move forward with our client.  


 


I understand we and two other parties have submitted rates to operate your crane and we see significant 


advantages to having two cranes in operation on any vessel operating at the berth and would like to utilise 


Flinders crane in addition to ours. 


 


The principle advantage we see in operating two cranes include 


1.  Attracting higher volume customers to the port. 


2. Provides higher level of confidence to exporters on capability of the facility to handle their 


product. 


3. Significantly reduce the risk of demurrage to the end user as a result of single crane failure. 


4. Increased the skills of operators and maintainers through higher equipment utilisation and 


cost reductions. 


5. Reduction in berth utilisation through higher loading rate. 


 


Given our intent in relocating a similar crane on the same berth it would appear advantages that both 


parties work together to promote bulk minerals through the berth by utilising both cranes and share 


equipment to effectively increase loading speeds and hence capacity through the berth and reduce costs. 







 


 
2 


Potentially a joint venture would seem logical to promote the growth of the facility. There are a few models 


to review this but one would potentially be we share the forklift cranes in a AAT type model and POAGS 


provides the shore side labour and Flinders provide the rail side labour but am open to alternative 


suggestions. 


 


 


I have attached the crane specification for your review and as can be seen based on the assumption that a 


32m beam vessel plus 10 m set off on the wharf to 42m the crane has a capacity 44t which with our light 


weight Rotabox (6t) gives the crane the ability to reach the far side with 38 t heavy boxes.  


 


  


 I look forward to discussing this opportunity with you further and receiving the information from you 


directly on the rail access and process for approval for relocating the crane to Berth 29. 


 


 


 


 


Yours sincerely 


 


 
Antony Perkins 


Director Bulk Logistics 


 


 


 


Attachments 


 1. Gottwald Specifications 
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29 February 2012 
 
 
Antony Perkins  
Director Bulk Logistics 
POAGS Pty Ltd 
Level 22 
44 Market Street 
SYDNEY  NSW  2000 
 
 
Dear Antony 


 
 


Re: Berth 29 
 
 
With reference to your letter dated 2nd December 2011 and your request to relocate a 
Gottwald Harbour Crane to Berth 29 and utilise the Flinders Ports rail at Berth 29.   
 
Flinders Ports can confirm that the rail track into Berth 29 is common user infrastructure and 
POAG’s trains will have access to the rail. I can also confirm that there is a single operator of the 
facility and Flinders Ports Logistics will provide the operations to service the trains.  
  
Regarding your request for the placement of a 2nd harbour crane to be located at Berth 29, 
Flinders Ports has, broadly, considered four issues: 
 


 operational matters, such as how the facility would be likely to operate with or without 
the POAGS crane being located at Berth 29;  


 
 capacity issues for Berth 29, in particular given existing infrastructure and likely future 


activity;  
 


 whether or not the placement of the crane is in the best interests of the Port as a whole; 
and  


 
 whether or not viable alternatives are available to POAGS to service its client(s) either at 


Berth 29 or elsewhere.   
  
Flinders Ports is of the view that any additional infrastructure or major plant including cranes 
located within the facility will be owned and operated by Flinders Ports. There are a range of 
operational, capacity and future development reasons for this. This approach supports our view 
that to ensure high levels of efficient operation at the berth additional equipment positioned at 
Berth 29 is best managed and maintained through a single entity arrangement. In this case, that 
entity is already in place and operating.   
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As you are aware, Patrick already operates a mobile loader at the berth and this equipment has 
been located within the facility for some years. Flinders Ports is required to manage its 
arrangements with Patrick in relation to this loader in accordance with an agreement that has 
been in place for some time.  
 
Additionally, it is not currently part of Flinders Ports' business model to form strategic or joint 
venture partnerships with other organisations. This includes for the ownership or placement of 
port infrastructure. Our experiences with previous or existing joint venture models has led 
Flinders Ports to the conclusion that the interests of users of the port facilities are best served 
by a single entity owning and operating the infrastructure, plant and equipment under a 
common user access model. We are therefore not prepared to consider any joint venture 
arrangement with POAGS associated with cargo handling/loading operations at Berth 29. 
 
I would also point out that the available land area at the berth is progressively being developed 
for cargo storage and other related requirements. As such it is our view that “reserving” 
additional land areas for the related storage and wash-down facility, as would be required for 
this additional crane, is not the best use of this area. 
 
Consistent with how Berth 29 is being made available to other users, Flinders Ports is happy to 
provide POAGS access to the existing Flinders Ports harbour crane located at Berth 29 to service 
its clients. Flinders Ports Logistics will supply POAGS with a comprehensive tariff, available to all 
users that will specify the fees and charges associated with use of the crane. 
  
In addition, Flinders Ports is happy to discuss the option of providing access at other suitable 
berths at Port Adelaide to enable POAGS to service its existing customer base if required.  
 
 


Yours sincerely 


 


Stewart Lammin 
General Manager Business Development 
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BACKGROUND INFORMATION AND CASE STUDIES OF QUBE’S INTERACTIONS WITH FLINDERS PORTS

FLINDERS PORT HOLDINGS AND SUBSIDIARIES

Flinders Port Holdings Pty Ltd (FPH) is the holding company for the group’s ports, port management, logistics, container terminal, property, and Spencer Gulf Marine Services businesses. 

FPH is owned by various superannuation and investment funds.



Source: http://www.flindersports.com.au/aboutus1.html - site last updated 30 December 2013

Flinders Ports, Flinders Logistics and Flinders Adelaide Container Terminal are all wholly owned subsidiaries of FPH.



Flinders Ports Pty Ltd was the successful bidder in the privatisation of South Australia’s ports in November 2001 and is responsible for the development, management and operation of seven ports in South Australia (including the allocation and use of land, the provision of stevedoring licences and equipment hire).  

In the privatisation, Flinders Ports acquired: 

the plant and equipment assets (landside port infrastructure) of the South Australian Port Corporation; and

a 99 year land lease and port operating licence for Port Adelaide, Port Lincoln, Port Pirie, Port Giles, Klein Point, Thevenard and Wallaroo. 

On 17 June 2008, Flinders Ports obtained leasehold rights and estates in fee simple from the South Australian Government for further land located at Outer Harbor, Inner Harbour, and Osborne.

Flinders Ports has been increasingly venturing into the provision of stevedoring and logistics services in competition with access seekers. Through Flinders Logistics Pty Ltd, Flinders Ports competes with other logistics providers and stevedores that require use of or access to the Flinders Ports’ infrastructure to do business.  

According to the Flinders Logistics website services provided by Flinders Logistics can be provided in all States and include:

Supply chain advisory services providing expertise in economic and innovative supply chain options that meet client needs; 

Sourcing innovative solutions through research and development with key stakeholders;

Lead logistics contractor, establishing transport, storage and port stevedoring services;

Provision of stevedoring and material handling equipment and labour[footnoteRef:1]; [1:  Including the physical loading and unloading of vessels, rotaboxes and other equipment.] 


Rail terminal operations; and

Container repairs and maintenance.

Through Flinders Adelaide Container Terminal Pty Ltd, Flinders Ports is the sole container stevedoring service provider at the Port Adelaide container terminal (the only container terminal in South Australia).[footnoteRef:2] [2:  On 2 July 2012, Flinders Ports announced that it had acquired 60 per cent of the Adelaide Container Terminal business from DP World South Australia. Three years prior, Flinders Ports had acquired a 40 per cent stake in the business. The full ownership of the Flinders Adelaide Container Terminal by Flinders Ports took effect immediately.] 


As a result, Flinders Ports plays the dual role of Port operator and allocator of the required inputs for the supply of stevedoring services (eg, land and licenses for containerised and non-containerised stevedoring services) whilst at the same time competing to maintain its market share as the sole container stevedoring service provider in South Australia and competing to increase its market share in the provision of stevedoring services generally.[footnoteRef:3] [3:  Port Adelaide in the only Australian port at which the Port operator/manager has an ownership interest in the container stevedoring business (let alone a 100% ownership interest). ] 





CASE STUDY 1: THE NYRSTAR AND PERILYA TENDERS AT PORT PIRIE

Overview

As described in more detail below, QPB is concerned that Flinders Logistics was able to win the Nyrstar tender due to the position of Flinders Ports as Port operator rather than on the basis of a competitive bid for stevedoring services alone. QPB is also concerned that a similar situation might occur in relation to the Perilya tender.  This tender will be decided shortly.   

Having lost the Nyrstar contract to Flinders Logistics, QPB will cease all operations in Port Pirie if it is unsuccessful in relation to the Perilya tender.

Port Pirie is located 223 km north of Adelaide.  The principal commodities handled at Port Pirie are Grains & Seeds, Mineral concentrates, Coal, Smelter outputs: zinc & lead, and General Cargo. 

Port Pirie has two key stevedoring contracts: Nyrstar and Perilya.  All other stevedoring work relates to spot or one-off cargo handling tasks.  QPB was contracted to provide stevedoring and maintenance services for both Nyrstar and Perilya and had a workforce employed on a full time basis to service those contracts.  Unless stevedoring services are being provided to both Nyrstar and Perilya there is insufficient revenue to employ a full time workforce.  

According to the port statistics available on the Flinders Ports website,[footnoteRef:4] 2013 bulk and break bulk product movements through Port Pirie were as follows.   [4:  http://www.flindersports.com.au/portstatistics3.html] 


		 

		Calendar Year 2013



		

		IMPORT

		EXPORT



		Port

		Pack Class

		Reporting Group

		Tonnes

		Units

		Tonnes

		Units



		Port Pirie

		BREAK BULK

		Chemicals/Acids

		               40 

		              40 

		                -   

		               -   



		

		

		General Cargo

		             385 

		            385 

		                -   

		               -   



		

		BULK

		Coal

		        76,209 

		              -   

		                -   

		               -   



		

		

		Concentrates

		      225,721 

		              -   

		      195,714 

		               -   



		

		

		Paragoethite

		      127,469 

		              -   

		                -   

		               -   







The majority of the products imported or exported through Port Pirie are imported or exported by Nyrstar and Perilya.  For the 2013 calendar year, Nyrstar was responsible for all bulk imports.  All bulk exports were by Perilya and Nyrstar. Perilya was responsible for over 90% of the exports which consisted of mainly lead and zinc concentrates and Nyrstar exported the balance.  



Flinders Logistics has just won the tender for the provision of stevedoring services to Nyrstar from June this year and a decision in relation to the provision of stevedoring services to Perilya is expected to be made in the next 2 weeks.  

Nyrstar operations and commitment to Port Pirie 

Nyrstar is an integrated mining and metals business with market leading positions in zinc and lead, and growing positions in other base and precious metals.  Nyrstar has mining, smelting, and other operations located in Europe, the Americas, China and Australia.  In Australia, Nyrstar operates a primary zinc smelter in Hobart and a primary lead smelter at Port Pirie.  The Nyrstar smelter operation at Port Pirie has multi-metal recovery capabilities, with the flexibility to process a wide range of lead-containing feedstocks and smelting industry by-products to produce refined lead, silver, zinc, copper and gold.  



Port Pirie is a major manufacturing centre for South Australia, and is the State's fourth largest urban area. The smelter supports key infrastructure servicing Port Pirie, such as the port facilities, which rely on Nyrstar's continuing presence in Port Pirie for their ongoing operation. The Port Pirie operation incorporates a lead smelter and refinery, a precious metals refinery and a copper plant. The Port Pirie smelter has been in constant operation for 125 years. There is an adjacent dedicated port facility where concentrates are received, with final products dispatched by road and rail. 



Port Pirie is one of the world’s largest primary lead smelting facilities and the third largest silver producer, which allows it to generate significant economies of scale. In 2013, the facility produced 179,000 tonnes of lead metal; 30,000 tonnes of zinc metal; 4,100 tonnes of copper cathode; 17,918,000 troy ounces of silver; 65,800 troy ounces of gold; and 54,300 tonnes of sulphuric acid.



Nyrstar has recently announced that it has signed a binding agreement with the South Australian Government and EFIC[footnoteRef:5], Australia’s export credit agency, for the final funding and support package for the redevelopment of the Port Pirie smelter into an advanced metals recovery and refining facility.   [5:  Export Finance and Insurance Corporation.] 




The funding and support package requires a direct contribution from Nyrstar of AUD103[4] million; structured investment to third party financiers benefiting from a AAA credit rated guarantee from EFIC, supported by a back-to-back guarantee from the South Australian Government (ca. AUD 291[5] million); and the forward sale of future silver production (ca. AUD 120 million). In addition, the South Australian parliament passed legislation in 2013 giving Nyrstar regulatory certainty in relation to the Redevelopment. The legislation has been proclaimed and is now operational.[footnoteRef:6] [6:  http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx.] 




Nyrstar’s Port Pirie operations are expected to have the capacity to produce a range of metals yearly including ca. 250,000 tonnes of refined lead; ca. 40,000 tonnes of zinc in fume; ca. 7,000 tonnes of copper in matte; and ca. 25.0 million troy ounces of silver dore, containing ca. 100,000 troy ounces of gold.[footnoteRef:7] [7:  Nyrstar proceeds with Port Pirie Redevelopment – Funding and support package with Government finalised: http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx] 




The Nyrstar tender

From 1 November 2010 to 30 April 2014, QPB provided stevedoring and maintenance services to Nyrstar at Port Pirie with an extension of the contract for transition purposes until 31 May 2014. 

These services involved the provision of labour and equipment to: 

discharge from cargo ships domestic and overseas bulk lead and zinc concentrates, coke, coal and residual concentrate products from the Nyrstar processing plant at Risdon, Hobart and load export products such as lead concentrate from the Nyrstar Port Pirie smelter onto cargo ships using Nyrstar’s dedicated port facility, conveyor and gantry crane;

operate/drive the gantry crane and perform maintenance services; and 

clean/wash the berth and facilities.

Nyrstar lease the land and berth for its storage, loading and discharge operations directly from Flinders Ports and own the hopper and conveyor system and the gantry crane.  

QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an excavator, fork-lifts and a gear trailer.  QPB also made additions to the infrastructure at Berth 8 to provide stevedoring amenities such as a shower block and locker room for staff working on the Nyrstar contract.

Originally, Nyrstar’s contract with QPB was due to expire on 31 October 2013. On 25 July 2013, Nyrstar invited parties to tender for the provision of wharf management or stevedoring services.  Patrick, Toll, Flinders Logistics and QPB all tendered.[footnoteRef:8]  [8:  Representatives from Patrick, Flinders Logistics and Toll were present at the site visit scheduled as part of the request for tenders on 31 July 2013.] 


On 22 January 2014, Nyrstar informed QPB that the final evaluation of the tender would be based on the information and tonnage rates submitted for the provision of stevedoring services (including wharf cleaning activities) over a five year period. Nyrstar would provide maintenance services in-house.

During the tender process, price was a key issue for Nyrstar.  All external ancillary labour and expenditures required GM approval.  QPB’s tender did not seek a tariff increase.  When QPB was told their bid was unsuccessful QPB asked if the decision was made on a financial basis (ie, lower tariffs) and offered to freeze tariffs for a three year period.

Flinders Logistics won the tender.

For Flinders Logistics to have won the tender they must have:

tendered a lower tariff than QPB for the provision of stevedoring services; or

lowered the overall cost of Nyrstar’s operations by bundled the provision of stevedoring services from Flinders Logistics with discounted prices for the other services Nyrstar requires and can only acquire from Flinders Ports (eg, discounted wharfage, harbour dues, pilotage charges, tugs and lease fees) or providing better payment terms or other benefits in relation to the services provided by Flinders Ports.

In feedback following the tender process, Nyrstar told QPB that QPB’s rates for stevedoring services were cheaper than those of Flinders Logistics.  Other feedback also noted that QPB’s workforce was of higher quality and that Nyrstar was happy with the services QPB had provided. 

If QPB’s tendered pricing was cheaper and Nyrstar was happy with QPB’s services, Flinders Logistics must have been able to offer Nyrstar savings in relation to their overall usage of Port Pirie despite Flinders Logistics' higher stevedoring prices. 

QPB understands that in the last couple of weeks Nyrstar has gained a pilot exemption and is now only required by Flinders Ports to use one tug instead of two to guide one of its vessels into the Berth.  This would be a large cost saving for Nyrstar.

The Nyrstar contract was an important part of the QPB business and QPB had invested significant time, people and capital since buying the business off Tasports.  There are economies of scale in having both the Nyrstar and Perilya contracts. QPB used the same workforce to service both clients and is able to employ its workers on a full-time basis. Following the loss of the Nyrstar contract, QPB will have to reorganise its workforce to service Perilya and is considering a number of options (including hiring all workers on a casual basis or flying workers in from other ports). Flinders Logistics will have a similar problem with its workforce for the Nyrstar contract.

Flinders Logistics’ rationale for providing stevedoring services at Port Pirie

Flinders Port’s vertical integration does not enable Flinders Logistics to provide Nyrstar a better stevedoring service than QPB. The stevedoring task for Nyrstar is labour intensive.  Nyrstar owns the key infrastructure (ie, the hopper and conveyor and the gantry crane) and Nyrstar leases the land directly. Unlike QPB, Flinders Logistics did not have the required skilled labour available and would have to pay QPB the residual value for QPB’s additional Berth 8 infrastructure and staff amenities an additional cost of approx. $149, 520. 

Flinders Logistics is likely not making a profit from providing stevedoring services to Nyrstar. Assuming stevedoring was bundled with other services, Flinders Ports will also make less from port access arrangement and operation charges than it could have.

QPB believes that Flinders Logistics’ aggressive tendering was a way to build its market share, portfolio and reputation for future tenders. Essentially, Flinders Logistics/Flinders Ports is buying its way into the business by reducing its potential port access arrangement and operation revenue.  QPB is aware of Flinders Logistics tendering for stevedoring at other ports such as Darwin. Its website notes that its services are available in all States.  Flinders Logistics is also bidding for the Perilya contract.  If QPB is unsuccessful in the Perilya tender, QPB will exit Port Pirie.

Perilya 

Perilya Limited is an Australian base metals mining and exploration company operating the Zinc, Lead and Silver mine in Broken Hill, New South Wales and also the Cerro de Maimón Copper, Gold and Silver mine in the Dominican Republic. Perilya's operations also include the Flinders Project in South Australia and the Mount Oxide Project in Queensland.

Perilya has 100 per cent ownership of the Beltana high grade zinc oxide mine, as part of the Flinders Project, near Leigh Creek in South Australia.  The Beltana mine is the first phase of the Flinders Project, located 520 kilometres north of Adelaide in the Flinders Ranges, and involves direct shipment of high grade zinc oxide ore through Port Pirie to smelters in Asia.

Since September 2008, Perilya’s mining operations at Broken Hill have been limited to the Company’s Southern Operations underground mine. Southern Operations produces two products: zinc concentrate and lead concentrate. Ore mined is crushed underground and hoisted to the surface to be treated in the concentrator. After completion of the treatment process, lead and zinc concentrates are railed from Southern Operations to the Company’s bulk loading facility at Port Pirie for export.

The Perilya tender

From 1 January 2011 to 31 December 2013, QPB provided stevedoring and maintenance services to Perilya at Port Pirie with an extension of the contract for transition purposes until 7 June 2014.

These services involved the provision of labour and equipment to: 

load domestic bulk lead and zinc concentrate products from the Perilya processing plant at Broken Hill on to cargo ships for export at Perilya’s dedicated bulk loading facility using a fixed ship loader;

operate/drive the ship loader and mobile machinery and perform maintenance services; and

clean/wash the berth and facilities.

The Perilya operations use the Berth 6 export facility at Port Pirie which is leased by Nyrstar directly from Flinders Ports and sub-leased to Perilya.

QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an excavator, fork-lifts and a gear trailer.  QPB also made additions to the Berth 6 infrastructure to provide stevedoring amenities such as a shower block and locker room for staff.

Perilya has requested tenders for stevedoring services (excluding maintenance) and a decision on the stevedoring provider is to be made shortly.  Flinders Logistics is tendering for this contract and QPB is concerned that, similar to the Nyrstar contract, Flinders Logistics will be able to use the position of Flinders Ports as Port operator to win the tender without necessarily providing better or cheaper stevedoring services but instead through its unique ability to provide a lower overall cost to Perilya for its export operations.




CASE STUDY 2: MURRAY ZIRCON CONTRACT AT PORT ADELAIDE

Overview

Qube is concerned that Flinders Ports has the ability to undermine effective competition in the provision of bulk port services by using operational processes and procedures to delay or increase the cost of bulk solutions offered by its competitors, favouring either its own bulk solutions or it business interests as the sole container terminal operator in South Australia.  

In the Murray Zircon tender described further below, QPB experienced an unduly protracted lease negotiation with uncommercial and unreasonable lease requirements making its bulk solution uneconomical.  Ultimately, the client, who initially wanted a bulk solution, ended up using a container solution.   

Murray Zircon

Murray Zircon Pty Ltd (MZ) is a mining company focusing on Heavy Mineral Sands based in the Murray Basin.  The Company’s prime asset is the Mindarie Mineral Sands Project, located 150km east of Adelaide in the Mallee region of South Australia. It involves the mining of eight mineral sands strandlines located in nine separate Mineral Leases and two Exploration Licenses. MZ produce heavy mineral concentrate (HMC) which is then separated to produce zircon, ilmenite, rutile and so on. 



MZ also holds an exploration tenement portfolio covering over 11,000 km² within the Murray Basin.



The HMC is loaded onto B-double trucks for transport to Port Adelaide (approx. 200km away) where it is loaded into standard shipping containers for export to China.  When it reaches China, the HMC is processed further to separate the individual heavy minerals (eg, zircon, ilmenite, rutile).[footnoteRef:9]  [9:  Minerals Sands Report – Issue 217 November 2013, p12-14.  Available at http://www.murrayzircon.com.au/index.php/news/media-coverage/] 


Initially, MZ planned to stockpile the HMC at Port Adelaide and bulk ship it to China for processing.[footnoteRef:10] [10:  MINDARIE MINERAL SANDS PROJECT South Australia, Australia-China Resources Symposium, Adelaide, South Australia, 11 July 2012, Eddy Wu, CEO, Murray Zircon Pty Ltd] 


Murray Zircon contract

From 2011, Qube was in discussions with MZ for the provision of storage, handling and bulk shipping services at Port Adelaide.  To provide these services QPB went to Flinders Ports to lease an unused shed at Berth 18 to stockpile the HMC as envisaged by MZ.  Without this lease QPB would be unable to meet MZ’s requirements.

Flinders Ports/Logistics in conjunction with Sinotrans (China’s largest shipping and logistics company) was also competing for the provision of storage, handling and bulk shipping services to MZ. 

In the negotiation for the lease QPB was required to provide Flinders Ports (a competing bidder) with detailed information on how they intended to provide the services to MZ. Flinders Ports delayed negotiations and requested commercially unviable terms knowing the time pressure on QPB to have the lease and stevedoring licence in place so that MZ’s anticipated shipping and timeline requirements could be met.  This increased the cost of QPB services and made it unviable as an alternative to the joint Flinders Ports/Sinotrans bid. 

For example, QPB had to repeatedly request lease terms from Flinders Ports including several requests for updates by email and phone which were not responded to.  QPB did not receive the Terms Sheet for the lease until 30 July 2012 – two months after the initial discussion with Flinders Ports about the lease opportunity for the unused shed.  The Terms Sheet that was presented to QPB at a meeting with Flinders Ports on 14 August 2012 had a commencement date starting after MZ’s required the required first haul date.  As a bidder for the services to MZ Flinders Ports was well aware of MZ’s required commencement date.

Furthermore, the Terms Sheet included certain clauses in addition to the standard underlease which were onerous and unreasonable and did not reflect industry practice or the commercial risks involved.  For example, QPB was required to commission a berth baseline report at its cost to determine the state of the berth prior to the lease if the shed.  QPB was not leasing the common user berth and such a survey would normally be the responsibility of the Port operator.  QPB has never had such a lease requirement in other port in Australia.  The extent of the area required to be covered by the survey was also unclear.  The inclusion of such unclear and uncommercial terms further delayed negotiation and undermined QPB’s chances of being able to offer the required services to MZ.

QPB also received feedback from MZ that according to Sinotrans Flinders Ports would never allow QPB to lease or use the shed for this business.

Flinders Ports delayed and increased the cost of QPB using Berth 18 as a competitive alternative to the bulk solution of Flinders Ports/Flinders Logistics/ Sinotrans and in the end QPB did not lease the Berth 18 shed.  Flinders Ports/Flinders Logistics/ Sinotrans did not win the tender either.  However, the actions of Flinders Ports also increased the cost of bulk storage and handling favouring a container logistics solution and the business interests of Flinders Ports as the sole container terminal operator at Port Adelaide and in South Australia.  As a result, MZ decided to ship the product by container rather than by bulk as initially planned.  Qube Logistics provide the container packing, handling and haulage services from the mine to the Adelaide Container terminal and Flinders Logistics provide the container stevedoring services at the container terminal.




Examples highlighting operational and information use concerns

As noted in previous interactions with the ACCC regarding MIRRAT’s bid for the operation of the automotive terminal at Webb Dock West, it is impossible to detect, monitor and enforce the myriad of ways that a vertically integrated Port asset operator is able to discriminate between users in the day-to-day running of the Port asset and operationally advantage its own operations.  For example, the allocation of investment funds towards the Port Adelaide container terminal and Berth 29 where the operations of Flinders Logistics are centred when other berths and areas used by competitors require investment, maintenance and repair. 

Given the increasing move by Flinders Logistics into the provision of stevedoring and other services, Qube is concerned about the information they are being asked to operate at the Port.  

For example, in relation to a potential contract Qube recently asked Flinders Logistics to provide a quote for the use of their Mobile Harbour Crane at 29 Berth Port Adelaide.  Flinders Logistics wanted to know detailed information about the client, the contract and the volume of product before providing a quote.

The provision of such confidential information is not required to provide a quote or rate for the hire of this type of equipment.  Nor is it industry practice.  In other Ports, Qube has hired similar equipment from the Port authority or from another provider such as Patricks without ever being required to provide such information before being provided with a quote.  A hire price or rate for the equipment is simply provided on a time basis.  As a result, QPB decided not to lease the crane.

If port users lack confidence in how their confidential information or information on potential business opportunities will be used by a Port operator that is also a competitor future competition will be compromised.

Another example, which illustrates the difficult position port users and access seekers are in when trying to operate and develop business opportunities at vertically integrated privatised ports relates to a suggestion by Qube to operate two cranes at Berth 29 at Port Adelaide.

QPB saw the potential to increase bulk export opportunities through Berth 29 by operating two cranes at the Berth.  In the short term, it wished to tender for the provision of services to Hillgrove Resources in relation to copper and Cristal Mining in relation to mineral sands.  Flinders Logistics ended up winning both these contracts.

In March 2012, QPB met with Flinders Ports to discuss opportunities to develop bulk exports through the facility and applied to Flinders Ports to relocate an existing Gottwald harbour mobile crane to Berth 29.  At Port Adelaide all the land surrounding Berth 29 is leased and operated by Flinders Logistics so unless Flinders Ports allowed the second crane to be kept at Berth 29 pursuing these bulk opportunities would also require the expense of a lease of land from Flinders Logistics to store the equipment.  

Although the Gottwald harbour mobile crane would stay on the Berth it is a mobile crane which can be wheeled back and forth across the loading/unloading area as required and there is enough space on the Berth to operate the two cranes without stopping other competitors from using the space.  At the Port of Darwin, two cranes are operated at East Arm Berth - one owned by Patricks and one owned by QPB. The space available at Berth 29 and on the wharf apron is relatively similar to that at East Arm Berth in Darwin.

Throughout the discussion QPB pointed out the advantages and business opportunities that could arise from operating two cranes at the Berth. 



Flinders Ports wrote back denying QPB the ability to place a second crane at the berth. 

In December 2013, Flinders Ports/Logistics placed a second mobile harbour crane of its own at the facility without any discussion or acknowledgment of this development to QPB allowing Flinders Ports the ability to take advantage of the potential business opportunities outlined by QPB.








Similar complaints have been made by other access seekers - Asciano’s submissions to ESCOSA

In ESCOSA ‘s 2012 Ports Pricing and Access Review, Asciano raised similar issues in relation to competition with Flinders Ports and ESCOSA recognised that the vertically integrated nature of Flinders Ports may give rise to the potential for it to engage in anti-competitive behaviour by using regulated profits to cross-subsidise its other contestable activities. 

Asciano’s submissions to that review noted that:

Flinders Ports currently have a monopoly position and that an ongoing deterrent to the potential misuse of this market power is required.

Flinders Ports are no longer just the landholder, but are now competing in the provision of additional operational activities such as port logistics and stevedoring. As such Flinders Ports are supplying monopoly services to port users while also competing with those users for business in port logistic and stevedoring activities.  It was noted that at the time Asciano was seeking access to certain services from Flinders Ports to retain its key customer in South Australia, Flinders Ports were bidding for the work from that customer and Patrick believed that Flinders Ports were using operational processes and procedures, such as environmental controls, licensing and government approval issues, to disadvantage unrelated third parties using Flinders Ports’ facilities as competitors or potential competitors to Flinders Ports/Logistics.

Third party access is only viable when the monopoly providing that access deals with all parties (including related parties) equally.

The South Australian ports pricing and access regime should be strengthened with regulatory provisions relating to ring fencing and vertical separation as Flinders Ports move into contestable activities and competes directly with users of Flinders Ports services and should address:

· the potential for margin squeeze, cross subsidy and cost shifting by Flinders Ports;

· the need for stronger separation of functions including different Flinders Ports entities engaging in monopoly and contestable port services, where these entities operate on an arms-length basis

· the need for an explicit prohibition of preferential treatment or discrimination between operators in the contestable ports services

· the need for a strengthening of ESCOSA’s ability and powers in regard to monitoring, the regime and detection of breaches and enforcement of remedies including an annual audit of regulatory compliance.

Typically where monopoly infrastructure is subject to third party access regulation and the owner of the infrastructure also competes with other users of the infrastructure then stronger ring fencing and separation regimes are in place (eg, electricity, gas and rail). Stronger regimes were put in place in those industries, not because of an actual misuse of market power, but to increase confidence of users in being able to forecast to the longer term.

The choice to strengthen the regime should be based on principles of good economic regulatory practice rather than on a requirement for a party to produce evidence of misuse of market power.
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Mr Luke Woodward
Partner


Gilbert + Tobin


2 Park Street
Sydney NSW 2000


By email: lwoodward@atlaw.com.au rdollison@atlaw.com.au


Australian


Competition &
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Commission


GPO Box 922
Adelaide SA 5001


Level 2
19 Grenfell St


Adelaide SA 5000


Tel: (08) 8213 3444
Fax: (08) 8410 4155


www.accc.gov.au


Dear Mr Woodward


Alleged anti-competitive conduct by Flinders Port Holdings Pty Ltd


I refer to your letter of 10 June 2014 to the Australian Competition and Consumer
Commission (ACCC) outlining your client Qube Holdings Ltd.'s (Qube) concerns about anti-
competitive conduct it alleges has been engaged in by Hinders Port Holdings Pty Ltd (FPH)
and some of its subsidiaries.


I understand that Qube alleges that FPH has used its monopoly position as the sole lessee
and operator of Port Adelaide and Port Pirie to compete in the contestable downstream
markets for the provision of stevedoring and logistics services to the detriment of Qube.


The purpose of this letter is to seek:


1. further information and documents that will assist the ACCC in assessing Qube's
allegations; and


2. access to the most appropriate person/s at Qube to provide evidence about each of
the alleged events. We would appreciate you facilitating our contact with that
person/s for the purpose of us interviewing them about the events described in your
letter.


If you would like to discuss any aspect of this letter further, please do not hesitate to contact
Garth Layton on (08) 8213 3431. Your response to this letter would be appreciated by
Tuesday 28 October 2014.


Yours sincerely


Joh^i Rothwell
Assistant Director


Enforcement Division
South Australia







Request for Information and Documents


Nyrstar tender


. State the name of the person/s at Nyrstar who expressed contentment with the
service provided by Qube, including that Qube's tendered rates for the provision of
stevedoring services were lower than Hinders Logistics and that Qube's workforce
was of a higher quality.


2. State how Qube understands that Nyrstar has gained a pilotage exemption and is
only required by FPH to use one tug instead of two to guide one of its vessels into
the berth.


3. For each of questions 1 and 2 above, state:
a. the person/s present at each communication;
b. the date and time of each communication;
c. the means of each communication, including whether this occurred by:


i. letter;
ii. email;


iii. telephone; or
iv. in person; and


d. the precise words used, or provide any documents recording each
communication.


Perilya tender


4. Provide an update on the status of the Perilya tender, including whether it has been
awarded, and if so to whom.


Murray Zircon tender


5. Provide copies of all documents showing "Qube had to repeatedly request lease
terms from Hinders Ports..." including copies of emails, file notes of telephone calls
and/or records of any other types of communications or correspondence.


6. Provide copies of the Terms Sheets provided by FPH to Qube on:


a. 30 July 2012


b. 14 August 2012.


7. Provide copies of the tender documents showing Murray Zircon's required
commencement date / first haul date for the contract.


8. State the name of the person/s at Murray Zircon who informed Qube that according
to Sinotrans, FPH had no intention of leasing the shed to Qube 'for this business',
including:


a. the person/s present at each communication;
b. the date and time of each communication;







c. the means of each communication, including whether this occurred by:
i. letter;


ii. email;


iii. telephone; or
iv. in person; and


d. the precise words used, or provide any documents recording each
communication.


Hillgrove Resources and Cristal Mining


9. State the reasons communicated to Qube by FPH for the refusal to allow Qube to
relocate a second mobile crane to Berth 29 in order to realise commercial


opportunities with Hillgrove Resources and Cristal Mines, including:
a. the person/s present at each communication;
b. the date and time of each communication;
c. the means of each communication, including whether this occurred by


i. letter;
ii. email;


iii. telephone; or
iv. in person; and


d. the precise words used, or provide any documents recording each
communication.






QPB - Confidential request for review and investigation of the conduct of Flinders Ports [G+T-Docs.FID20108869]

		From

		Rebecca Dollisson

		To

		'marcus.bezzi@accc.gov.au'

		Cc

		Luke Woodward

		Recipients

		marcus.bezzi@accc.gov.au; LWoodward@gtlaw.com.au



Dear Mr Bezzi





 





Thank you for meeting with us on 6 June 2014.  





 





Attached under cover letter is a briefing paper providing information on Flinders Ports and information on Qube’s interactions with the Port operator and logistics provider.  





 





Please let us know if you would like to discuss this further.





 





Kind regards,





 





Luke and Rebecca





  _____  



Rebecca Dollisson | Lawyer | Gilbert + Tobin | T +61 2 9263 4349 | F +61 2 9263 4111 | E rdollisson@gtlaw.com.au 





2 Park Street Sydney NSW 2000 Australia | www.gtlaw.com.au  





This email and any attachment is confidential between Gilbert + Tobin and the addressee.  If it has been sent to you in error, please delete it and notify us.  Any opinion expressed in it is not the opinion of Gilbert + Tobin unless that is stated or apparent from its terms.
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BACKGROUND INFORMATION AND CASE STUDIES OF 
QUBE’S INTERACTIONS WITH FLINDERS PORTS 



FLINDERS PORT HOLDINGS AND SUBSIDIARIES 



Flinders Port Holdings Pty Ltd (FPH) is the holding company for the group’s ports, port management, 



logistics, container terminal, property, and Spencer Gulf Marine Services businesses.  



FPH is owned by various superannuation and investment funds. 



 



Source: http://www.flindersports.com.au/aboutus1.html - site last updated 30 December 2013 



Flinders Ports, Flinders Logistics and Flinders Adelaide Container Terminal are all wholly owned 



subsidiaries of FPH. 



 



Flinders Ports Pty Ltd was the successful bidder in the privatisation of South Australia’s ports in 



November 2001 and is responsible for the development, management and operation of seven ports in 



South Australia (including the allocation and use of land, the provision of stevedoring licences and 



equipment hire).   



In the privatisation, Flinders Ports acquired:  



- the plant and equipment assets (landside port infrastructure) of the South Australian Port 
Corporation; and 
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- a 99 year land lease and port operating licence for Port Adelaide, Port Lincoln, Port Pirie, Port 
Giles, Klein Point, Thevenard and Wallaroo.  



On 17 June 2008, Flinders Ports obtained leasehold rights and estates in fee simple from the South 
Australian Government for further land located at Outer Harbor, Inner Harbour, and Osborne. 



Flinders Ports has been increasingly venturing into the provision of stevedoring and logistics services 
in competition with access seekers. Through Flinders Logistics Pty Ltd, Flinders Ports competes with 
other logistics providers and stevedores that require use of or access to the Flinders Ports’ 
infrastructure to do business.   



According to the Flinders Logistics website, services provided by Flinders Logistics can be provided in 



all States and include: 



- Supply chain advisory services providing expertise in economic and innovative supply chain 
options that meet client needs;  



- Sourcing innovative solutions through research and development with key stakeholders; 



- Lead logistics contractor, establishing transport, storage and port stevedoring services; 



- Provision of stevedoring and material handling equipment and labour
1
; 



- Rail terminal operations; and 



- Container repairs and maintenance. 



Through Flinders Adelaide Container Terminal Pty Ltd, Flinders Ports is the sole container stevedoring 
service provider at the Port Adelaide container terminal (the only container terminal in South 
Australia).



2
 



As a result, Flinders Ports plays the dual role of Port operator and allocator of the required inputs for 
the supply of stevedoring services (eg, land and licenses for containerised and non-containerised 
stevedoring services) whilst at the same time competing to maintain its market share as the sole 
container stevedoring service provider in South Australia and competing to increase its market share 
in the provision of stevedoring services generally.



3
 



  



                                                      
1
 Including the physical loading and unloading of vessels, rotaboxes and other equipment. 



2
 On 2 July 2012, Flinders Ports announced that it had acquired 60 per cent of the Adelaide Container Terminal business from 



DP World South Australia. Three years prior, Flinders Ports had acquired a 40 per cent stake in the business. The full ownership 



of the Flinders Adelaide Container Terminal by Flinders Ports took effect immediately. 
3
 Port Adelaide in the only Australian port at which the Port operator/manager has any ownership interest in the container 



stevedoring business.  
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CASE STUDY 1: THE NYRSTAR AND PERILYA TENDERS AT PORT PIRIE 



Overview 



As described in more detail below, Qube Ports & Bulk (QPB) is concerned that Flinders Logistics was 



able to win the Nyrstar tender due to the position of Flinders Ports as Port operator rather than on the 



basis of a competitive bid for stevedoring services alone. QPB is also concerned that a similar 



situation might occur in relation to the Perilya tender.  This tender will be decided shortly.    



Having lost the Nyrstar contract to Flinders Logistics, QPB will cease all operations in Port Pirie if it is 



unsuccessful in relation to the Perilya tender. 



Port Pirie is located 223 km north of Adelaide.  The principal commodities handled at Port Pirie are 



Grains & Seeds, Mineral concentrates, Coal, Smelter outputs: zinc & lead, and General Cargo.  



Port Pirie has two key stevedoring contracts: Nyrstar and Perilya.  All other stevedoring work relates to 



spot or one-off cargo handling tasks.  QPB was contracted to provide stevedoring and maintenance 



services for both Nyrstar and Perilya and had a workforce employed on a full time basis to service 



those contracts.  Unless stevedoring services are being provided to both Nyrstar and Perilya there is 



insufficient revenue to employ a full time workforce.   



According to the port statistics available on the Flinders Ports website,
4
 2013 bulk and break bulk 



product movements through Port Pirie were as follows.   



  Calendar Year 2013 



IMPORT EXPORT 



Port Pack Class Reporting Group Tonnes Units Tonnes Units 



Port Pirie BREAK 
BULK 



Chemicals/Acids                
40  



              
40  



                -                   -    



General Cargo              
385  



            
385  



                -                   -    



BULK Coal         
76,209  



              -                    -                   -    



Concentrates       
225,721  



              -          
195,714  



               -    



Paragoethite       
127,469  



              -                    -                   -    



 



The majority of the products imported or exported through Port Pirie are imported or exported by 



Nyrstar and Perilya.  For the 2013 calendar year, Nyrstar was responsible for all bulk imports.  All bulk 



exports were by Perilya and Nyrstar. Perilya was responsible for over 90% of the exports which 



consisted of mainly lead and zinc concentrates and Nyrstar exported the balance.   



 



Flinders Logistics has just won the tender for the provision of stevedoring services to Nyrstar from 



June this year and a decision in relation to the provision of stevedoring services to Perilya is expected 



to be made in the next 2 weeks.   



Nyrstar operations and commitment to Port Pirie  



Nyrstar is an integrated mining and metals business with market leading positions in zinc and lead, 



and growing positions in other base and precious metals.  Nyrstar has mining, smelting, and other 



operations located in Europe, the Americas, China and Australia.  In Australia, Nyrstar operates a 



primary zinc smelter in Hobart and a primary lead smelter at Port Pirie.  The Nyrstar smelter operation 



                                                      
4
 http://www.flindersports.com.au/portstatistics3.html. 
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at Port Pirie has multi-metal recovery capabilities, with the flexibility to process a wide range of lead-



containing feedstocks and smelting industry by-products to produce refined lead, silver, zinc, copper 



and gold.   



 



Port Pirie is a major manufacturing centre for South Australia, and is the State's fourth largest urban 



area. The smelter supports key infrastructure servicing Port Pirie, such as the port facilities, which rely 



on Nyrstar's continuing presence in Port Pirie for their ongoing operation. The Port Pirie operation 



incorporates a lead smelter and refinery, a precious metals refinery and a copper plant. The Port Pirie 



smelter has been in constant operation for 125 years. There is an adjacent dedicated port facility 



where concentrates are received, with final products dispatched by road and rail.  



 



Port Pirie is one of the world’s largest primary lead smelting facilities and the third largest silver 



producer, which allows it to generate significant economies of scale. In 2013, the facility produced 



179,000 tonnes of lead metal; 30,000 tonnes of zinc metal; 4,100 tonnes of copper cathode; 



17,918,000 troy ounces of silver; 65,800 troy ounces of gold; and 54,300 tonnes of sulphuric acid. 



 



Nyrstar has recently announced that it has signed a binding agreement with the South Australian 



Government and EFIC
5
, Australia’s export credit agency, for the final funding and support package for 



the redevelopment of the Port Pirie smelter into an advanced metals recovery and refining facility.   



 



The funding and support package requires a direct contribution from Nyrstar of AUD103[4] million; 



structured investment to third party financiers benefiting from an AAA credit rated guarantee from 



EFIC, supported by a back-to-back guarantee from the South Australian Government (ca. AUD 291[5] 



million); and the forward sale of future silver production (ca. AUD 120 million). In addition, the South 



Australian parliament passed legislation in 2013 giving Nyrstar regulatory certainty in relation to the 



redevelopment. The legislation has been proclaimed and is now operational.
6
 



 



Nyrstar’s Port Pirie operations are expected to have the capacity to produce a range of metals yearly 



including ca. 250,000 tonnes of refined lead; ca. 40,000 tonnes of zinc in fume; ca. 7,000 tonnes of 



copper in matte; and ca. 25.0 million troy ounces of silver dore, containing ca. 100,000 troy ounces of 



gold.
7
 



 



The Nyrstar tender 



From 1 November 2010 to 30 April 2014, QPB provided stevedoring and maintenance services to 



Nyrstar at Port Pirie with an extension of the contract for transition purposes until 31 May 2014.  



These services involved the provision of labour and equipment to:  



- discharge from cargo ships domestic and overseas bulk lead and zinc concentrates, coke, coal 
and residual concentrate products from the Nyrstar processing plant at Risdon, Hobart and load 
export products such as lead concentrate from the Nyrstar Port Pirie smelter onto cargo ships 
using Nyrstar’s dedicated port facility, conveyor and gantry crane; 



- operate/drive the gantry crane and perform maintenance services; and  



- clean/wash the berth and facilities. 



Nyrstar lease the land and berth for its storage, loading and discharge operations directly from 



Flinders Ports and own the hopper and conveyor system and the gantry crane.   



                                                      
5
 Export Finance and Insurance Corporation. 



6
 http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 



7
 Nyrstar proceeds with Port Pirie Redevelopment – Funding and support package with Government finalised: 



http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 
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QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 



excavator, fork-lifts and a gear trailer.  QPB also made additions to the infrastructure at Berth 8 to 



provide stevedoring amenities such as a shower block and locker room for staff working on the Nyrstar 



contract. 



Originally, Nyrstar’s contract with QPB was due to expire on 31 October 2013. On 25 July 2013, 



Nyrstar invited parties to tender for the provision of wharf management or stevedoring services.  



Patrick, Toll, Flinders Logistics and QPB all tendered.
8
  



On 22 January 2014, Nyrstar informed QPB that the final evaluation of the tender would be based on 



the information and tonnage rates submitted for the provision of stevedoring services (including wharf 



cleaning activities) over a five year period. Nyrstar would provide maintenance services in-house. 



During the tender process, price was a key issue for Nyrstar.  All external ancillary labour and 



expenditures required GM approval.  QPB’s tender did not seek a tariff increase.  When QPB was told 



their bid was unsuccessful QPB asked if the decision was made on a financial basis (ie, lower tariffs) 



and offered to freeze tariffs for a three year period. 



Flinders Logistics won the tender. 



For Flinders Logistics to have won the tender they must have: 



(a) tendered a lower tariff than QPB for the provision of stevedoring services; or 



(b) lowered the overall cost of Nyrstar’s operations by bundling the provision of stevedoring 
services from Flinders Logistics with discounted prices for the other services Nyrstar requires, 
and can only acquire, from Flinders Ports (eg, discounted wharfage, harbour dues, pilotage 
charges, tugs and lease fees) or by providing better payment terms or other benefits in relation 
to the services provided by Flinders Ports. 



In feedback following the tender process, Nyrstar told QPB that QPB’s rates for stevedoring services 



were cheaper than those of Flinders Logistics.  Other feedback also noted that QPB’s workforce was 



of higher quality and that Nyrstar was happy with the services QPB had provided.  



If QPB’s tendered pricing was cheaper and Nyrstar was happy with QPB’s services, Flinders Logistics 



must have been able to offer Nyrstar savings in relation to their overall usage of Port Pirie to win the 



tender despite Flinders Logistics' higher stevedoring prices.  



QPB understands that in the last couple of weeks Nyrstar has gained a pilot exemption and is now 



only required by Flinders Ports to use one tug instead of two to guide one of its vessels into the Berth.  



This would be a large cost saving for Nyrstar. 



The Nyrstar contract was an important part of the QPB business and QPB had invested significant 



time, people and capital in the provision of services at Port Pirie since buying the business off 



Tasports.  There are economies of scale in having both the Nyrstar and Perilya contracts. QPB used 



the same workforce to service both clients and was able to employ its workers on a full-time basis. 



Following the loss of the Nyrstar contract, QPB will have to reorganise its workforce to service Perilya 



and is considering a number of options (including hiring all workers on a casual basis or flying workers 



in from other ports). Flinders Logistics will have had a similar problem in relation to its workforce for 



the Nyrstar contract. 



                                                      
8
 Representatives from Patrick, Flinders Logistics and Toll were present at the site visit scheduled as part of the request for 



tenders on 31 July 2013. 
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Flinders Logistics’ rationale for providing stevedoring services at Port Pirie 



Flinders Ports’ vertical integration does not enable Flinders Logistics to provide Nyrstar a better 



stevedoring service than QPB. The stevedoring task for Nyrstar is labour intensive.  Nyrstar owns the 



key infrastructure (ie, the hopper and conveyor and the gantry crane) and Nyrstar leases the land 



directly. Unlike QPB, Flinders Logistics did not have the required skilled labour available, would have 



to obtain and train the required labour and would have to pay QPB the residual value for QPB’s 



additional Berth 8 infrastructure and staff amenities (an additional cost of approx. $149, 520).  



Flinders Logistics is likely not making a profit from providing stevedoring services to Nyrstar. Assuming 



stevedoring was bundled with other services, Flinders Ports will also make less from port access 



arrangement and operation charges than it could have. 



QPB believes that Flinders Logistics’ aggressive tendering was a way to build its market share, 



portfolio and reputation for future tenders. Essentially, Flinders Logistics/Flinders Ports is buying its 



way into the business by reducing its potential port access arrangement and operation revenue.  QPB 



is aware of Flinders Logistics tendering for stevedoring at other ports such as Darwin. Its website 



notes that its services are available in all States.  Flinders Logistics is also bidding for the Perilya 



contract and if QPB is unsuccessful in the Perilya tender, QPB will exit Port Pirie. 



Perilya  



Perilya Limited is an Australian base metals mining and exploration company operating the Zinc, Lead 



and Silver mine in Broken Hill, New South Wales and also the Cerro de Maimón Copper, Gold and 



Silver mine in the Dominican Republic. Perilya's operations also include the Flinders Project in South 



Australia and the Mount Oxide Project in Queensland. 



Perilya has 100 per cent ownership of the Beltana high grade zinc oxide mine, as part of the Flinders 



Project, near Leigh Creek in South Australia.  The Beltana mine is the first phase of the Flinders 



Project, located 520 kilometres north of Adelaide in the Flinders Ranges, and involves direct shipment 



of high grade zinc oxide ore through Port Pirie to smelters in Asia. 



Since September 2008, Perilya’s mining operations at Broken Hill have been limited to the Company’s 



Southern Operations underground mine. Southern Operations produces two products: zinc 



concentrate and lead concentrate. Ore mined is crushed underground and hoisted to the surface to be 



treated in the concentrator. After completion of the treatment process, lead and zinc concentrates are 



railed from Southern Operations to the Company’s bulk loading facility at Port Pirie for export. 



The Perilya tender 



From 1 January 2011 to 31 December 2013, QPB provided stevedoring and maintenance services to 



Perilya at Port Pirie with an extension of the contract for transition purposes until 7 June 2014. 



These services involved the provision of labour and equipment to:  



- load domestic bulk lead and zinc concentrate products from the Perilya processing plant at 
Broken Hill on to cargo ships for export at Perilya’s dedicated bulk loading facility using a fixed 
ship loader; 



- operate/drive the ship loader and mobile machinery and perform maintenance services; and 



- clean/wash the berth and facilities. 



The Perilya operations use the Berth 6 export facility at Port Pirie which is leased by Nyrstar directly 



from Flinders Ports and sub-leased to Perilya. 
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QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 



excavator, fork-lifts and a gear trailer.  QPB also made additions to the Berth 6 infrastructure to 



provide stevedoring amenities such as a shower block and locker room for staff. 



Perilya has requested tenders for stevedoring services (excluding maintenance) and a decision on the 



stevedoring provider is to be made shortly.  Flinders Logistics is tendering for this contract and QPB is 



concerned that, similar to the Nyrstar contract, Flinders Logistics will be able to use the position of 



Flinders Ports as Port operator to win the tender without necessarily providing better or cheaper 



stevedoring services but instead due to its unique ability to provide a lower overall cost to Perilya for 



its export operations. 
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CASE STUDY 2: MURRAY ZIRCON CONTRACT AT PORT ADELAIDE 



Overview 



Qube is concerned that Flinders Ports has the ability to undermine effective competition in the 



provision of bulk port services by using operational processes and procedures to delay or increase the 



cost of bulk solutions offered by its competitors, favouring either its own bulk solutions or it business 



interests as the sole container terminal operator in South Australia.   



In the Murray Zircon tender described further below, QPB experienced an unduly protracted lease 



negotiation with uncommercial and unreasonable lease requirements making its bulk solution 



uneconomical.  Ultimately, the client, who initially wanted a bulk solution, ended up using a container 



solution.  The use of a container solution necessarily means that the containers must pass through the 



Flinders Adelaide Container Terminal owned and operated by Flinders Ports/ Flinders Logistics.    



Murray Zircon 



Murray Zircon Pty Ltd (MZ) is a mining company focusing on Heavy Mineral Sands based in the 



Murray Basin.  The Company’s prime asset is the Mindarie Mineral Sands Project, located 150km east 



of Adelaide in the Mallee region of South Australia. It involves the mining of eight mineral sands 



strandlines located in nine separate Mineral Leases and two Exploration Licenses. MZ produce heavy 



mineral concentrate (HMC) which is then separated to produce zircon, ilmenite, rutile and so on.  



 



MZ also holds an exploration tenement portfolio covering over 11,000 km² within the Murray Basin. 



 



The HMC is loaded onto B-double trucks for transport to Port Adelaide (approx. 200km away) where it 



is loaded into standard shipping containers for export to China.  When it reaches China, the HMC is 



processed further to separate the individual heavy minerals (eg, zircon, ilmenite, rutile).
9
  



                                                      
9
 Minerals Sands Report – Issue 217 November 2013, p12-14.  Available at 



http://www.murrayzircon.com.au/index.php/news/media-coverage/. 
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Initially, MZ planned to stockpile the HMC at Port Adelaide and bulk ship it to China for processing.
10



 



Murray Zircon contract 



From 2011, Qube was in discussions with MZ for the provision of storage, handling and bulk shipping 
services at Port Adelaide.  To provide these services QPB went to Flinders Ports to lease an unused 
shed at Berth 18 to stockpile the HMC as envisaged by MZ.  Without this lease QPB would be unable 
to meet MZ’s requirements. 



Flinders Ports/Logistics in conjunction with Sinotrans (China’s largest shipping and logistics company) 



was also competing for the provision of storage, handling and bulk shipping services to MZ.  



In the negotiation for the lease QPB was required to provide Flinders Ports (a competing bidder) with 



detailed information on how they intended to provide the services to MZ. Flinders Ports delayed 



negotiations and requested commercially unviable terms knowing the time pressure on QPB to have 



the lease and stevedoring licence in place so that MZ’s anticipated shipping requirements could be 



met.  This increased the cost of QPB services and made it unviable as an alternative to the joint 



Flinders Ports/Sinotrans bid.  



For example, QPB had to repeatedly request lease terms from Flinders Ports including several 



requests for updates by email and phone which were not responded to.  QPB did not receive the 



Terms Sheet for the lease until 30 July 2012 – two months after the initial discussion with Flinders 



Ports about the lease opportunity for the unused shed.  The Terms Sheet that was presented to QPB 



at a meeting with Flinders Ports on 14 August 2012 had a commencement date starting after MZ’s 



required first haul date.  As a bidder for the services to MZ, Flinders Ports was well aware of MZ’s 



required commencement date. 



Furthermore, the Terms Sheet included certain clauses in addition to the standard underlease which 



were onerous and unreasonable and did not reflect industry practice or the commercial risks involved.  



For example, QPB was required to commission a berth baseline report, at its cost, to determine the 



state of the berth prior to the lease of the shed.  QPB was not leasing the common user berth and 



such a survey would normally be the responsibility of the Port operator.  QPB has never had such a 



lease requirement at any other Port in Australia.  The extent of the area required to be covered by the 



survey was also unclear.  The inclusion of such unclear and uncommercial terms further delayed 



negotiation and undermined QPB’s chances of being able to offer the required services to MZ. 



QPB also received feedback from MZ that according to Sinotrans Flinders Ports would never allow 



QPB to lease or use the shed for this business. 



Flinders Ports delayed and increased the cost of QPB using Berth 18 as a competitive alternative to 



the bulk solution of Flinders Ports/Flinders Logistics/Sinotrans and in the end QPB did not lease the 



Berth 18 shed.  Flinders Ports/Flinders Logistics/ Sinotrans did not win the tender either.  However, the 



actions of Flinders Ports also increased the cost of bulk storage and handling favouring a container 



logistics solution and the business interests of Flinders Ports as the sole container terminal operator at 



Port Adelaide.  As a result, MZ decided to ship the product by container rather than by bulk as initially 



planned.  Qube Logistics provides the container packing, handling and haulage services from the mine 



to the Adelaide Container Terminal and Flinders Logistics provide the container stevedoring services 



at the container terminal. 



  



                                                      
10



 MINDARIE MINERAL SANDS PROJECT South Australia, Australia-China Resources Symposium, Adelaide, South Australia, 



11 July 2012, Eddy Wu, CEO, Murray Zircon Pty Ltd. 
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Examples highlighting operational and information use concerns 



As noted in previous interactions with the ACCC regarding MIRRAT’s bid for the operation of the 



automotive terminal at Webb Dock West, it is impossible to detect, monitor and enforce the myriad of 



ways that a vertically integrated Port asset operator is able to discriminate between users in the day-



to-day running of the Port asset and operationally advantage its own operations.  For example, the 



allocation of investment funds towards the Port Adelaide container terminal and Berth 29 where the 



operations of Flinders Logistics are centred when other berths and areas used by competitors require 



investment, maintenance and repair.  



Given the increasing move by Flinders Logistics into the provision of stevedoring and other services, 



Qube is concerned about the information they are being asked to provide to Flinders Ports/Logistics in 



order to operate at the Port.   



For example, in relation to a potential contract Qube recently asked Flinders Logistics to provide a 



quote for the use of their Mobile Harbour Crane at Berth 29 Port Adelaide.  Flinders Logistics wanted 



to know detailed information about the client, the contract and the volume of product before providing 



a quote. 



The provision of such confidential information is not required to provide a quote or rate for the hire of 



this type of equipment.  Nor is it industry practice.  In other Ports, Qube has hired similar equipment 



from the Port authority or from another provider such as Patrick without ever being required to provide 



such information before being provided with a quote.  A hire price or rate for the equipment is simply 



provided on a time basis.  As a result, QPB decided not to lease the crane. 



If Port users lack confidence in how their confidential information or information on potential business 



opportunities will be used by a Port operator (that is also a competitor), future competition will be 



compromised. 



Another example, which illustrates the difficult position Port users and access seekers are in when 



trying to operate and develop business opportunities at vertically integrated privatised ports relates to 



a suggestion by Qube to operate two cranes at Berth 29 at Port Adelaide. 



QPB saw the potential to increase bulk export opportunities through Berth 29 by operating two cranes 



at the Berth.  In the short term, it wished to tender for the provision of services to Hillgrove Resources 



in relation to copper and Cristal Mining in relation to mineral sands.  Flinders Logistics ended up 



winning both these contracts. 



In March 2012, QPB met with Flinders Ports to discuss opportunities to develop bulk exports through 



the facility and applied to Flinders Ports to relocate an existing Gottwald harbour mobile crane to Berth 



29.  At Port Adelaide all the land surrounding Berth 29 is leased and operated by Flinders Logistics. 



Unless Flinders Ports allowed the second crane to be kept at Berth 29 pursuing these bulk 



opportunities would also require the expense of a lease of land from Flinders Logistics to store the 



equipment.   



Although the Gottwald harbour mobile crane would stay on the Berth it is a mobile crane which can be 



wheeled back and forth across the loading/unloading area as required and there is enough space on 



the Berth to operate the two cranes without stopping other competitors from using the space.  At the 



Port of Darwin, two cranes are operated at East Arm Berth - one owned by Patrick and one owned by 



QPB. The space available at Berth 29 and on the wharf apron is relatively similar to that available at 



East Arm Berth in Darwin. 



Throughout the discussion QPB pointed out the advantages and business opportunities that could 



arise from operating two cranes at the Berth.  
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Flinders Ports wrote back denying QPB the ability to place a second crane at the Berth.  



In December 2013, Flinders Ports/Logistics placed a second mobile harbour crane of its own at the 



facility without any discussion or acknowledgment of this development with QPB allowing Flinders 



Ports the ability to take advantage of the potential business opportunities outlined by QPB. 
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Similar complaints have been made by other access seekers - Asciano’s 
submissions to ESCOSA 



In ESCOSA ‘s 2012 Ports Pricing and Access Review, Asciano raised similar issues in relation to 



competition with Flinders Ports.  ESCOSA recognised that there is potential for Flinders Ports to 



exercise market power and that the vertically integrated nature of Flinders Ports may give rise to the 



potential for it to engage in anti-competitive behaviour by using regulated profits to cross-subsidise its 



other contestable activities.  



Asciano’s submissions to that review noted that: 



- Flinders Ports currently have a monopoly position and that an ongoing deterrent to the potential 
misuse of this market power is required. 



- Flinders Ports are no longer just the landholder, but are now competing in the provision of 
additional operational activities such as port logistics and stevedoring. As such, Flinders Ports 
are supplying monopoly services to port users while also competing with those users for 
business in port logistic and stevedoring activities.  It was noted that, at the time, Asciano was 
seeking access to certain services from Flinders Ports to retain its key customer in South 
Australia.  Flinders Ports were bidding for the work from that customer and Patrick believed that 
Flinders Ports were using operational processes and procedures, such as environmental 
controls, licensing and government approval issues, to disadvantage unrelated third parties 
using Flinders Ports’ facilities as competitors or potential competitors to Flinders Ports/Logistics. 



- Third party access is only viable when the monopoly providing that access deals with all parties 
(including related parties) equally. 



- The South Australian ports pricing and access regime should be strengthened with regulatory 
provisions relating to ring fencing and vertical separation as Flinders Ports move into 
contestable activities and compete directly with users of Flinders Ports services and should 
address: 



 the potential for margin squeeze, cross subsidy and cost shifting by Flinders Ports; 



 the need for stronger separation of functions including different Flinders Ports entities 
engaging in monopoly and contestable port services, where these entities operate on an 
arms-length basis; 



 the need for an explicit prohibition of preferential treatment or discrimination between 
operators in the contestable ports services; and 



 the need for a strengthening of ESCOSA’s abilities and powers in regard to monitoring 
the regime, detection of breaches and enforcement of remedies including an annual audit 
of regulatory compliance. 



- Typically where monopoly infrastructure is subject to third party access regulation and the 
owner of the infrastructure also competes with other users of the infrastructure then stronger 
ring fencing and separation regimes are in place (eg, electricity, gas and rail). Stronger regimes 
were put in place in those industries, not because of an actual misuse of market power, but to 
increase confidence of users in being able to forecast to the longer term. 



- The choice to strengthen the regime should be based on principles of good economic regulatory 
practice rather than on a requirement for a party to produce evidence of misuse of market 
power. 



ESCOSA noted that parties could request the ACCC to intervene in relation to complaints under s46 of 



the CCA. 
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Thank you for meeting with us on 6 June 2014.  





 





Attached under cover letter is a briefing paper providing information on Flinders Ports and information on Qube’s interactions with the Port operator and logistics provider.  





 





Please let us know if you would like to discuss this further.
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Luke and Rebecca





  _____  
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BACKGROUND INFORMATION AND CASE STUDIES OF 
QUBE’S INTERACTIONS WITH FLINDERS PORTS 



FLINDERS PORT HOLDINGS AND SUBSIDIARIES 



Flinders Port Holdings Pty Ltd (FPH) is the holding company for the group’s ports, port management, 



logistics, container terminal, property, and Spencer Gulf Marine Services businesses.  



FPH is owned by various superannuation and investment funds. 



 



Source: http://www.flindersports.com.au/aboutus1.html - site last updated 30 December 2013 



Flinders Ports, Flinders Logistics and Flinders Adelaide Container Terminal are all wholly owned 



subsidiaries of FPH. 



 



Flinders Ports Pty Ltd was the successful bidder in the privatisation of South Australia’s ports in 



November 2001 and is responsible for the development, management and operation of seven ports in 



South Australia (including the allocation and use of land, the provision of stevedoring licences and 



equipment hire).   



In the privatisation, Flinders Ports acquired:  



- the plant and equipment assets (landside port infrastructure) of the South Australian Port 
Corporation; and 
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- a 99 year land lease and port operating licence for Port Adelaide, Port Lincoln, Port Pirie, Port 
Giles, Klein Point, Thevenard and Wallaroo.  



On 17 June 2008, Flinders Ports obtained leasehold rights and estates in fee simple from the South 
Australian Government for further land located at Outer Harbor, Inner Harbour, and Osborne. 



Flinders Ports has been increasingly venturing into the provision of stevedoring and logistics services 
in competition with access seekers. Through Flinders Logistics Pty Ltd, Flinders Ports competes with 
other logistics providers and stevedores that require use of or access to the Flinders Ports’ 
infrastructure to do business.   



According to the Flinders Logistics website, services provided by Flinders Logistics can be provided in 



all States and include: 



- Supply chain advisory services providing expertise in economic and innovative supply chain 
options that meet client needs;  



- Sourcing innovative solutions through research and development with key stakeholders; 



- Lead logistics contractor, establishing transport, storage and port stevedoring services; 



- Provision of stevedoring and material handling equipment and labour
1
; 



- Rail terminal operations; and 



- Container repairs and maintenance. 



Through Flinders Adelaide Container Terminal Pty Ltd, Flinders Ports is the sole container stevedoring 
service provider at the Port Adelaide container terminal (the only container terminal in South 
Australia).



2
 



As a result, Flinders Ports plays the dual role of Port operator and allocator of the required inputs for 
the supply of stevedoring services (eg, land and licenses for containerised and non-containerised 
stevedoring services) whilst at the same time competing to maintain its market share as the sole 
container stevedoring service provider in South Australia and competing to increase its market share 
in the provision of stevedoring services generally.



3
 



  



                                                      
1
 Including the physical loading and unloading of vessels, rotaboxes and other equipment. 



2
 On 2 July 2012, Flinders Ports announced that it had acquired 60 per cent of the Adelaide Container Terminal business from 



DP World South Australia. Three years prior, Flinders Ports had acquired a 40 per cent stake in the business. The full ownership 



of the Flinders Adelaide Container Terminal by Flinders Ports took effect immediately. 
3
 Port Adelaide in the only Australian port at which the Port operator/manager has any ownership interest in the container 



stevedoring business.  
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CASE STUDY 1: THE NYRSTAR AND PERILYA TENDERS AT PORT PIRIE 



Overview 



As described in more detail below, Qube Ports & Bulk (QPB) is concerned that Flinders Logistics was 



able to win the Nyrstar tender due to the position of Flinders Ports as Port operator rather than on the 



basis of a competitive bid for stevedoring services alone. QPB is also concerned that a similar 



situation might occur in relation to the Perilya tender.  This tender will be decided shortly.    



Having lost the Nyrstar contract to Flinders Logistics, QPB will cease all operations in Port Pirie if it is 



unsuccessful in relation to the Perilya tender. 



Port Pirie is located 223 km north of Adelaide.  The principal commodities handled at Port Pirie are 



Grains & Seeds, Mineral concentrates, Coal, Smelter outputs: zinc & lead, and General Cargo.  



Port Pirie has two key stevedoring contracts: Nyrstar and Perilya.  All other stevedoring work relates to 



spot or one-off cargo handling tasks.  QPB was contracted to provide stevedoring and maintenance 



services for both Nyrstar and Perilya and had a workforce employed on a full time basis to service 



those contracts.  Unless stevedoring services are being provided to both Nyrstar and Perilya there is 



insufficient revenue to employ a full time workforce.   



According to the port statistics available on the Flinders Ports website,
4
 2013 bulk and break bulk 



product movements through Port Pirie were as follows.   



  Calendar Year 2013 



IMPORT EXPORT 



Port Pack Class Reporting Group Tonnes Units Tonnes Units 



Port Pirie BREAK 
BULK 



Chemicals/Acids                
40  



              
40  



                -                   -    



General Cargo              
385  



            
385  



                -                   -    



BULK Coal         
76,209  



              -                    -                   -    



Concentrates       
225,721  



              -          
195,714  



               -    



Paragoethite       
127,469  



              -                    -                   -    



 



The majority of the products imported or exported through Port Pirie are imported or exported by 



Nyrstar and Perilya.  For the 2013 calendar year, Nyrstar was responsible for all bulk imports.  All bulk 



exports were by Perilya and Nyrstar. Perilya was responsible for over 90% of the exports which 



consisted of mainly lead and zinc concentrates and Nyrstar exported the balance.   



 



Flinders Logistics has just won the tender for the provision of stevedoring services to Nyrstar from 



June this year and a decision in relation to the provision of stevedoring services to Perilya is expected 



to be made in the next 2 weeks.   



Nyrstar operations and commitment to Port Pirie  



Nyrstar is an integrated mining and metals business with market leading positions in zinc and lead, 



and growing positions in other base and precious metals.  Nyrstar has mining, smelting, and other 



operations located in Europe, the Americas, China and Australia.  In Australia, Nyrstar operates a 



primary zinc smelter in Hobart and a primary lead smelter at Port Pirie.  The Nyrstar smelter operation 



                                                      
4
 http://www.flindersports.com.au/portstatistics3.html. 
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at Port Pirie has multi-metal recovery capabilities, with the flexibility to process a wide range of lead-



containing feedstocks and smelting industry by-products to produce refined lead, silver, zinc, copper 



and gold.   



 



Port Pirie is a major manufacturing centre for South Australia, and is the State's fourth largest urban 



area. The smelter supports key infrastructure servicing Port Pirie, such as the port facilities, which rely 



on Nyrstar's continuing presence in Port Pirie for their ongoing operation. The Port Pirie operation 



incorporates a lead smelter and refinery, a precious metals refinery and a copper plant. The Port Pirie 



smelter has been in constant operation for 125 years. There is an adjacent dedicated port facility 



where concentrates are received, with final products dispatched by road and rail.  



 



Port Pirie is one of the world’s largest primary lead smelting facilities and the third largest silver 



producer, which allows it to generate significant economies of scale. In 2013, the facility produced 



179,000 tonnes of lead metal; 30,000 tonnes of zinc metal; 4,100 tonnes of copper cathode; 



17,918,000 troy ounces of silver; 65,800 troy ounces of gold; and 54,300 tonnes of sulphuric acid. 



 



Nyrstar has recently announced that it has signed a binding agreement with the South Australian 



Government and EFIC
5
, Australia’s export credit agency, for the final funding and support package for 



the redevelopment of the Port Pirie smelter into an advanced metals recovery and refining facility.   



 



The funding and support package requires a direct contribution from Nyrstar of AUD103[4] million; 



structured investment to third party financiers benefiting from an AAA credit rated guarantee from 



EFIC, supported by a back-to-back guarantee from the South Australian Government (ca. AUD 291[5] 



million); and the forward sale of future silver production (ca. AUD 120 million). In addition, the South 



Australian parliament passed legislation in 2013 giving Nyrstar regulatory certainty in relation to the 



redevelopment. The legislation has been proclaimed and is now operational.
6
 



 



Nyrstar’s Port Pirie operations are expected to have the capacity to produce a range of metals yearly 



including ca. 250,000 tonnes of refined lead; ca. 40,000 tonnes of zinc in fume; ca. 7,000 tonnes of 



copper in matte; and ca. 25.0 million troy ounces of silver dore, containing ca. 100,000 troy ounces of 



gold.
7
 



 



The Nyrstar tender 



From 1 November 2010 to 30 April 2014, QPB provided stevedoring and maintenance services to 



Nyrstar at Port Pirie with an extension of the contract for transition purposes until 31 May 2014.  



These services involved the provision of labour and equipment to:  



- discharge from cargo ships domestic and overseas bulk lead and zinc concentrates, coke, coal 
and residual concentrate products from the Nyrstar processing plant at Risdon, Hobart and load 
export products such as lead concentrate from the Nyrstar Port Pirie smelter onto cargo ships 
using Nyrstar’s dedicated port facility, conveyor and gantry crane; 



- operate/drive the gantry crane and perform maintenance services; and  



- clean/wash the berth and facilities. 



Nyrstar lease the land and berth for its storage, loading and discharge operations directly from 



Flinders Ports and own the hopper and conveyor system and the gantry crane.   



                                                      
5
 Export Finance and Insurance Corporation. 



6
 http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 



7
 Nyrstar proceeds with Port Pirie Redevelopment – Funding and support package with Government finalised: 



http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 











CONFIDENTIAL 
 



 



QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 



excavator, fork-lifts and a gear trailer.  QPB also made additions to the infrastructure at Berth 8 to 



provide stevedoring amenities such as a shower block and locker room for staff working on the Nyrstar 



contract. 



Originally, Nyrstar’s contract with QPB was due to expire on 31 October 2013. On 25 July 2013, 



Nyrstar invited parties to tender for the provision of wharf management or stevedoring services.  



Patrick, Toll, Flinders Logistics and QPB all tendered.
8
  



On 22 January 2014, Nyrstar informed QPB that the final evaluation of the tender would be based on 



the information and tonnage rates submitted for the provision of stevedoring services (including wharf 



cleaning activities) over a five year period. Nyrstar would provide maintenance services in-house. 



During the tender process, price was a key issue for Nyrstar.  All external ancillary labour and 



expenditures required GM approval.  QPB’s tender did not seek a tariff increase.  When QPB was told 



their bid was unsuccessful QPB asked if the decision was made on a financial basis (ie, lower tariffs) 



and offered to freeze tariffs for a three year period. 



Flinders Logistics won the tender. 



For Flinders Logistics to have won the tender they must have: 



(a) tendered a lower tariff than QPB for the provision of stevedoring services; or 



(b) lowered the overall cost of Nyrstar’s operations by bundling the provision of stevedoring 
services from Flinders Logistics with discounted prices for the other services Nyrstar requires, 
and can only acquire, from Flinders Ports (eg, discounted wharfage, harbour dues, pilotage 
charges, tugs and lease fees) or by providing better payment terms or other benefits in relation 
to the services provided by Flinders Ports. 



In feedback following the tender process, Nyrstar told QPB that QPB’s rates for stevedoring services 



were cheaper than those of Flinders Logistics.  Other feedback also noted that QPB’s workforce was 



of higher quality and that Nyrstar was happy with the services QPB had provided.  



If QPB’s tendered pricing was cheaper and Nyrstar was happy with QPB’s services, Flinders Logistics 



must have been able to offer Nyrstar savings in relation to their overall usage of Port Pirie to win the 



tender despite Flinders Logistics' higher stevedoring prices.  



QPB understands that in the last couple of weeks Nyrstar has gained a pilot exemption and is now 



only required by Flinders Ports to use one tug instead of two to guide one of its vessels into the Berth.  



This would be a large cost saving for Nyrstar. 



The Nyrstar contract was an important part of the QPB business and QPB had invested significant 



time, people and capital in the provision of services at Port Pirie since buying the business off 



Tasports.  There are economies of scale in having both the Nyrstar and Perilya contracts. QPB used 



the same workforce to service both clients and was able to employ its workers on a full-time basis. 



Following the loss of the Nyrstar contract, QPB will have to reorganise its workforce to service Perilya 



and is considering a number of options (including hiring all workers on a casual basis or flying workers 



in from other ports). Flinders Logistics will have had a similar problem in relation to its workforce for 



the Nyrstar contract. 



                                                      
8
 Representatives from Patrick, Flinders Logistics and Toll were present at the site visit scheduled as part of the request for 



tenders on 31 July 2013. 
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Flinders Logistics’ rationale for providing stevedoring services at Port Pirie 



Flinders Ports’ vertical integration does not enable Flinders Logistics to provide Nyrstar a better 



stevedoring service than QPB. The stevedoring task for Nyrstar is labour intensive.  Nyrstar owns the 



key infrastructure (ie, the hopper and conveyor and the gantry crane) and Nyrstar leases the land 



directly. Unlike QPB, Flinders Logistics did not have the required skilled labour available, would have 



to obtain and train the required labour and would have to pay QPB the residual value for QPB’s 



additional Berth 8 infrastructure and staff amenities (an additional cost of approx. $149, 520).  



Flinders Logistics is likely not making a profit from providing stevedoring services to Nyrstar. Assuming 



stevedoring was bundled with other services, Flinders Ports will also make less from port access 



arrangement and operation charges than it could have. 



QPB believes that Flinders Logistics’ aggressive tendering was a way to build its market share, 



portfolio and reputation for future tenders. Essentially, Flinders Logistics/Flinders Ports is buying its 



way into the business by reducing its potential port access arrangement and operation revenue.  QPB 



is aware of Flinders Logistics tendering for stevedoring at other ports such as Darwin. Its website 



notes that its services are available in all States.  Flinders Logistics is also bidding for the Perilya 



contract and if QPB is unsuccessful in the Perilya tender, QPB will exit Port Pirie. 



Perilya  



Perilya Limited is an Australian base metals mining and exploration company operating the Zinc, Lead 



and Silver mine in Broken Hill, New South Wales and also the Cerro de Maimón Copper, Gold and 



Silver mine in the Dominican Republic. Perilya's operations also include the Flinders Project in South 



Australia and the Mount Oxide Project in Queensland. 



Perilya has 100 per cent ownership of the Beltana high grade zinc oxide mine, as part of the Flinders 



Project, near Leigh Creek in South Australia.  The Beltana mine is the first phase of the Flinders 



Project, located 520 kilometres north of Adelaide in the Flinders Ranges, and involves direct shipment 



of high grade zinc oxide ore through Port Pirie to smelters in Asia. 



Since September 2008, Perilya’s mining operations at Broken Hill have been limited to the Company’s 



Southern Operations underground mine. Southern Operations produces two products: zinc 



concentrate and lead concentrate. Ore mined is crushed underground and hoisted to the surface to be 



treated in the concentrator. After completion of the treatment process, lead and zinc concentrates are 



railed from Southern Operations to the Company’s bulk loading facility at Port Pirie for export. 



The Perilya tender 



From 1 January 2011 to 31 December 2013, QPB provided stevedoring and maintenance services to 



Perilya at Port Pirie with an extension of the contract for transition purposes until 7 June 2014. 



These services involved the provision of labour and equipment to:  



- load domestic bulk lead and zinc concentrate products from the Perilya processing plant at 
Broken Hill on to cargo ships for export at Perilya’s dedicated bulk loading facility using a fixed 
ship loader; 



- operate/drive the ship loader and mobile machinery and perform maintenance services; and 



- clean/wash the berth and facilities. 



The Perilya operations use the Berth 6 export facility at Port Pirie which is leased by Nyrstar directly 



from Flinders Ports and sub-leased to Perilya. 
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QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 



excavator, fork-lifts and a gear trailer.  QPB also made additions to the Berth 6 infrastructure to 



provide stevedoring amenities such as a shower block and locker room for staff. 



Perilya has requested tenders for stevedoring services (excluding maintenance) and a decision on the 



stevedoring provider is to be made shortly.  Flinders Logistics is tendering for this contract and QPB is 



concerned that, similar to the Nyrstar contract, Flinders Logistics will be able to use the position of 



Flinders Ports as Port operator to win the tender without necessarily providing better or cheaper 



stevedoring services but instead due to its unique ability to provide a lower overall cost to Perilya for 



its export operations. 
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CASE STUDY 2: MURRAY ZIRCON CONTRACT AT PORT ADELAIDE 



Overview 



Qube is concerned that Flinders Ports has the ability to undermine effective competition in the 



provision of bulk port services by using operational processes and procedures to delay or increase the 



cost of bulk solutions offered by its competitors, favouring either its own bulk solutions or it business 



interests as the sole container terminal operator in South Australia.   



In the Murray Zircon tender described further below, QPB experienced an unduly protracted lease 



negotiation with uncommercial and unreasonable lease requirements making its bulk solution 



uneconomical.  Ultimately, the client, who initially wanted a bulk solution, ended up using a container 



solution.  The use of a container solution necessarily means that the containers must pass through the 



Flinders Adelaide Container Terminal owned and operated by Flinders Ports/ Flinders Logistics.    



Murray Zircon 



Murray Zircon Pty Ltd (MZ) is a mining company focusing on Heavy Mineral Sands based in the 



Murray Basin.  The Company’s prime asset is the Mindarie Mineral Sands Project, located 150km east 



of Adelaide in the Mallee region of South Australia. It involves the mining of eight mineral sands 



strandlines located in nine separate Mineral Leases and two Exploration Licenses. MZ produce heavy 



mineral concentrate (HMC) which is then separated to produce zircon, ilmenite, rutile and so on.  



 



MZ also holds an exploration tenement portfolio covering over 11,000 km² within the Murray Basin. 



 



The HMC is loaded onto B-double trucks for transport to Port Adelaide (approx. 200km away) where it 



is loaded into standard shipping containers for export to China.  When it reaches China, the HMC is 



processed further to separate the individual heavy minerals (eg, zircon, ilmenite, rutile).
9
  



                                                      
9
 Minerals Sands Report – Issue 217 November 2013, p12-14.  Available at 



http://www.murrayzircon.com.au/index.php/news/media-coverage/. 
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Initially, MZ planned to stockpile the HMC at Port Adelaide and bulk ship it to China for processing.
10



 



Murray Zircon contract 



From 2011, Qube was in discussions with MZ for the provision of storage, handling and bulk shipping 
services at Port Adelaide.  To provide these services QPB went to Flinders Ports to lease an unused 
shed at Berth 18 to stockpile the HMC as envisaged by MZ.  Without this lease QPB would be unable 
to meet MZ’s requirements. 



Flinders Ports/Logistics in conjunction with Sinotrans (China’s largest shipping and logistics company) 



was also competing for the provision of storage, handling and bulk shipping services to MZ.  



In the negotiation for the lease QPB was required to provide Flinders Ports (a competing bidder) with 



detailed information on how they intended to provide the services to MZ. Flinders Ports delayed 



negotiations and requested commercially unviable terms knowing the time pressure on QPB to have 



the lease and stevedoring licence in place so that MZ’s anticipated shipping requirements could be 



met.  This increased the cost of QPB services and made it unviable as an alternative to the joint 



Flinders Ports/Sinotrans bid.  



For example, QPB had to repeatedly request lease terms from Flinders Ports including several 



requests for updates by email and phone which were not responded to.  QPB did not receive the 



Terms Sheet for the lease until 30 July 2012 – two months after the initial discussion with Flinders 



Ports about the lease opportunity for the unused shed.  The Terms Sheet that was presented to QPB 



at a meeting with Flinders Ports on 14 August 2012 had a commencement date starting after MZ’s 



required first haul date.  As a bidder for the services to MZ, Flinders Ports was well aware of MZ’s 



required commencement date. 



Furthermore, the Terms Sheet included certain clauses in addition to the standard underlease which 



were onerous and unreasonable and did not reflect industry practice or the commercial risks involved.  



For example, QPB was required to commission a berth baseline report, at its cost, to determine the 



state of the berth prior to the lease of the shed.  QPB was not leasing the common user berth and 



such a survey would normally be the responsibility of the Port operator.  QPB has never had such a 



lease requirement at any other Port in Australia.  The extent of the area required to be covered by the 



survey was also unclear.  The inclusion of such unclear and uncommercial terms further delayed 



negotiation and undermined QPB’s chances of being able to offer the required services to MZ. 



QPB also received feedback from MZ that according to Sinotrans Flinders Ports would never allow 



QPB to lease or use the shed for this business. 



Flinders Ports delayed and increased the cost of QPB using Berth 18 as a competitive alternative to 



the bulk solution of Flinders Ports/Flinders Logistics/Sinotrans and in the end QPB did not lease the 



Berth 18 shed.  Flinders Ports/Flinders Logistics/ Sinotrans did not win the tender either.  However, the 



actions of Flinders Ports also increased the cost of bulk storage and handling favouring a container 



logistics solution and the business interests of Flinders Ports as the sole container terminal operator at 



Port Adelaide.  As a result, MZ decided to ship the product by container rather than by bulk as initially 



planned.  Qube Logistics provides the container packing, handling and haulage services from the mine 



to the Adelaide Container Terminal and Flinders Logistics provide the container stevedoring services 



at the container terminal. 



  



                                                      
10



 MINDARIE MINERAL SANDS PROJECT South Australia, Australia-China Resources Symposium, Adelaide, South Australia, 



11 July 2012, Eddy Wu, CEO, Murray Zircon Pty Ltd. 
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Examples highlighting operational and information use concerns 



As noted in previous interactions with the ACCC regarding MIRRAT’s bid for the operation of the 



automotive terminal at Webb Dock West, it is impossible to detect, monitor and enforce the myriad of 



ways that a vertically integrated Port asset operator is able to discriminate between users in the day-



to-day running of the Port asset and operationally advantage its own operations.  For example, the 



allocation of investment funds towards the Port Adelaide container terminal and Berth 29 where the 



operations of Flinders Logistics are centred when other berths and areas used by competitors require 



investment, maintenance and repair.  



Given the increasing move by Flinders Logistics into the provision of stevedoring and other services, 



Qube is concerned about the information they are being asked to provide to Flinders Ports/Logistics in 



order to operate at the Port.   



For example, in relation to a potential contract Qube recently asked Flinders Logistics to provide a 



quote for the use of their Mobile Harbour Crane at Berth 29 Port Adelaide.  Flinders Logistics wanted 



to know detailed information about the client, the contract and the volume of product before providing 



a quote. 



The provision of such confidential information is not required to provide a quote or rate for the hire of 



this type of equipment.  Nor is it industry practice.  In other Ports, Qube has hired similar equipment 



from the Port authority or from another provider such as Patrick without ever being required to provide 



such information before being provided with a quote.  A hire price or rate for the equipment is simply 



provided on a time basis.  As a result, QPB decided not to lease the crane. 



If Port users lack confidence in how their confidential information or information on potential business 



opportunities will be used by a Port operator (that is also a competitor), future competition will be 



compromised. 



Another example, which illustrates the difficult position Port users and access seekers are in when 



trying to operate and develop business opportunities at vertically integrated privatised ports relates to 



a suggestion by Qube to operate two cranes at Berth 29 at Port Adelaide. 



QPB saw the potential to increase bulk export opportunities through Berth 29 by operating two cranes 



at the Berth.  In the short term, it wished to tender for the provision of services to Hillgrove Resources 



in relation to copper and Cristal Mining in relation to mineral sands.  Flinders Logistics ended up 



winning both these contracts. 



In March 2012, QPB met with Flinders Ports to discuss opportunities to develop bulk exports through 



the facility and applied to Flinders Ports to relocate an existing Gottwald harbour mobile crane to Berth 



29.  At Port Adelaide all the land surrounding Berth 29 is leased and operated by Flinders Logistics. 



Unless Flinders Ports allowed the second crane to be kept at Berth 29 pursuing these bulk 



opportunities would also require the expense of a lease of land from Flinders Logistics to store the 



equipment.   



Although the Gottwald harbour mobile crane would stay on the Berth it is a mobile crane which can be 



wheeled back and forth across the loading/unloading area as required and there is enough space on 



the Berth to operate the two cranes without stopping other competitors from using the space.  At the 



Port of Darwin, two cranes are operated at East Arm Berth - one owned by Patrick and one owned by 



QPB. The space available at Berth 29 and on the wharf apron is relatively similar to that available at 



East Arm Berth in Darwin. 



Throughout the discussion QPB pointed out the advantages and business opportunities that could 



arise from operating two cranes at the Berth.  
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Flinders Ports wrote back denying QPB the ability to place a second crane at the Berth.  



In December 2013, Flinders Ports/Logistics placed a second mobile harbour crane of its own at the 



facility without any discussion or acknowledgment of this development with QPB allowing Flinders 



Ports the ability to take advantage of the potential business opportunities outlined by QPB. 
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Similar complaints have been made by other access seekers - Asciano’s 
submissions to ESCOSA 



In ESCOSA ‘s 2012 Ports Pricing and Access Review, Asciano raised similar issues in relation to 



competition with Flinders Ports.  ESCOSA recognised that there is potential for Flinders Ports to 



exercise market power and that the vertically integrated nature of Flinders Ports may give rise to the 



potential for it to engage in anti-competitive behaviour by using regulated profits to cross-subsidise its 



other contestable activities.  



Asciano’s submissions to that review noted that: 



- Flinders Ports currently have a monopoly position and that an ongoing deterrent to the potential 
misuse of this market power is required. 



- Flinders Ports are no longer just the landholder, but are now competing in the provision of 
additional operational activities such as port logistics and stevedoring. As such, Flinders Ports 
are supplying monopoly services to port users while also competing with those users for 
business in port logistic and stevedoring activities.  It was noted that, at the time, Asciano was 
seeking access to certain services from Flinders Ports to retain its key customer in South 
Australia.  Flinders Ports were bidding for the work from that customer and Patrick believed that 
Flinders Ports were using operational processes and procedures, such as environmental 
controls, licensing and government approval issues, to disadvantage unrelated third parties 
using Flinders Ports’ facilities as competitors or potential competitors to Flinders Ports/Logistics. 



- Third party access is only viable when the monopoly providing that access deals with all parties 
(including related parties) equally. 



- The South Australian ports pricing and access regime should be strengthened with regulatory 
provisions relating to ring fencing and vertical separation as Flinders Ports move into 
contestable activities and compete directly with users of Flinders Ports services and should 
address: 



 the potential for margin squeeze, cross subsidy and cost shifting by Flinders Ports; 



 the need for stronger separation of functions including different Flinders Ports entities 
engaging in monopoly and contestable port services, where these entities operate on an 
arms-length basis; 



 the need for an explicit prohibition of preferential treatment or discrimination between 
operators in the contestable ports services; and 



 the need for a strengthening of ESCOSA’s abilities and powers in regard to monitoring 
the regime, detection of breaches and enforcement of remedies including an annual audit 
of regulatory compliance. 



- Typically where monopoly infrastructure is subject to third party access regulation and the 
owner of the infrastructure also competes with other users of the infrastructure then stronger 
ring fencing and separation regimes are in place (eg, electricity, gas and rail). Stronger regimes 
were put in place in those industries, not because of an actual misuse of market power, but to 
increase confidence of users in being able to forecast to the longer term. 



- The choice to strengthen the regime should be based on principles of good economic regulatory 
practice rather than on a requirement for a party to produce evidence of misuse of market 
power. 



ESCOSA noted that parties could request the ACCC to intervene in relation to complaints under s46 of 



the CCA. 














ultimately the state of South Australia.

Vertical Integration is in itself not a bad thing and can deliver significant benefits to economies, users
and all stakeholders; however when used as a tool to sustain a monopoly as is the case with Flinders
Ports it stymies investment, innovation and competition. Qube is involved in a number of vertically
integrated businesses and would strongly suggest that the commission review the AAT and MIRAT
regulatory approvals to assess their suitability for the market in South Australia. The key to a
satisfactory outcome is open access, pricing and capacity expansion ahead of demand.

Should you require any additional information or clarification please contact the undersigned.

Regards,
David Knight | Director – Business Development
Qube Holdings Limited

Direct Tel: +61 (0) 2 9080 1904 Switch: +61 (0) 2 9080 1900 Fax: +61 (0) 2 9080 1999 Mobile 0419
011101
david.knight@qube.com.au 
Level 27, 45 Clarence Street, Sydney, NSW, 2000 
www.qube.com.au

From: Harbutt, Ashley (ESCOSA) [mailto:Ashley.Harbutt@escosa.sa.gov.au] 
Sent: Friday, 7 October 2016 12:35 PM
Subject: Essential Services Commission - 2017 Ports Pricing and Access Review

Good afternoon,

The Maritime Services (Access) Act 2000 requires the Essential Services Commission to review the
South Australian ports pricing and access regimes every five years. The Commission’s 2017 Ports
Pricing and Access Review is being conducted to meet this requirement.

The Review will consider if the ports pricing regime and access regimes should continue for a further
five-year period.

The Commission has initiated its Review with the release of an Issues Paper. The purpose of the
Issues Paper is to gather evidence and views from people and organisations with an interest in South

mailto:david.knight@qube.com.au
https://protect-au.mimecast.com/s/B9FmCk8vkMSXAK9OC8FuDb?domain=qube.com.au/
mailto:Ashley.Harbutt@escosa.sa.gov.au


Australian ports and maritime industries. The Issues Paper is the first opportunity for stakeholders to
raise matters that are important to them and to provide the Commission with responses to key
questions.
 
The Commission is seeking feedback from all stakeholders with an interest in the regulated ports
sector of South Australia. Submissions and responses addressing the matters raised in the Issues
Paper, or any other matters relevant to the review, are due by Friday, 18 November 2016.
 
Further information can be found on the Commission’s website:
 
http://www.escosa.sa.gov.au/
 
or by contacting:
 

Stuart Peevor 
Manager Pricing and Access

Phone: (08) 8463 4318
stuart.peevor@escosa.sa.gov.au
 
Regards,
Ashley Harbutt 
Regulatory Analyst

Essential Services Commission of SA
Level 1, 151 Pirie Street Adelaide SA 5000
GPO Box 2605 Adelaide SA 5001  
Phone: (08) 8463 4353
ashley.harbutt@escosa.sa.gov.au | www.escosa.sa.gov.au
 
If you would like to keep up to date with the Commission’s activities you can subscribe 
to our Latest News and the Essential Update Newsletter.
 

This e-mail (including attached files and links to other sites) may contain confidential or legally privileged information that is intended solely for the
addressee. If you are not the intended recipient of this e-mail, any disclosure, copying, distribution or any action taken or omitted to be taken in
reliance on it is prohibited and may be unlawful. If you have received this message in error, please notify the Commission on (08) 8463 4444 and
destroy any copies of the e-mail. Any views expressed in this e-mail are those of the individual sender, except where specifically stated to be the views
of the Commission.

P Please consider the environment before printing this email 
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mailto:stuart.peevor@escosa.sa.gov.au
mailto:ashley.harbutt@escosa.sa.gov.au
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BACKGROUND INFORMATION AND CASE STUDIES OF 
QUBE’S INTERACTIONS WITH FLINDERS PORTS 

FLINDERS PORT HOLDINGS AND SUBSIDIARIES 

Flinders Port Holdings Pty Ltd (FPH) is the holding company for the group’s ports, port management, 
logistics, container terminal, property, and Spencer Gulf Marine Services businesses.  

FPH is owned by various superannuation and investment funds. 

 

Source: http://www.flindersports.com.au/aboutus1.html - site last updated 30 December 2013 

Flinders Ports, Flinders Logistics and Flinders Adelaide Container Terminal are all wholly owned 
subsidiaries of FPH. 

 

Flinders Ports Pty Ltd was the successful bidder in the privatisation of South Australia’s ports in 
November 2001 and is responsible for the development, management and operation of seven ports in 
South Australia (including the allocation and use of land, the provision of stevedoring licences and 
equipment hire).   

In the privatisation, Flinders Ports acquired:  

- the plant and equipment assets (landside port infrastructure) of the South Australian Port 
Corporation; and 

- a 99 year land lease and port operating licence for Port Adelaide, Port Lincoln, Port Pirie, Port 
Giles, Klein Point, Thevenard and Wallaroo.  

On 17 June 2008, Flinders Ports obtained leasehold rights and estates in fee simple from the South 
Australian Government for further land located at Outer Harbor, Inner Harbour, and Osborne. 
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Flinders Ports has been increasingly venturing into the provision of stevedoring and logistics services 
in competition with access seekers. Through Flinders Logistics Pty Ltd, Flinders Ports competes with 
other logistics providers and stevedores that require use of or access to the Flinders Ports’ 
infrastructure to do business.   

According to the Flinders Logistics website services provided by Flinders Logistics can be provided in 
all States and include: 

- Supply chain advisory services providing expertise in economic and innovative supply chain 
options that meet client needs;  

- Sourcing innovative solutions through research and development with key stakeholders; 

- Lead logistics contractor, establishing transport, storage and port stevedoring services; 

- Provision of stevedoring and material handling equipment and labour1; 

- Rail terminal operations; and 

- Container repairs and maintenance. 

Through Flinders Adelaide Container Terminal Pty Ltd, Flinders Ports is the sole container stevedoring 
service provider at the Port Adelaide container terminal (the only container terminal in South 
Australia).2 

As a result, Flinders Ports plays the dual role of Port operator and allocator of the required inputs for 
the supply of stevedoring services (eg, land and licenses for containerised and non-containerised 
stevedoring services) whilst at the same time competing to maintain its market share as the sole 
container stevedoring service provider in South Australia and competing to increase its market share 
in the provision of stevedoring services generally.3 

  

                                                      
1 Including the physical loading and unloading of vessels, rotaboxes and other equipment. 
2 On 2 July 2012, Flinders Ports announced that it had acquired 60 per cent of the Adelaide Container Terminal business from 
DP World South Australia. Three years prior, Flinders Ports had acquired a 40 per cent stake in the business. The full ownership 
of the Flinders Adelaide Container Terminal by Flinders Ports took effect immediately. 
3 Port Adelaide in the only Australian port at which the Port operator/manager has an ownership interest in the container 
stevedoring business (let alone a 100% ownership interest).  



 

CASE STUDY 1: THE NYRSTAR AND PERILYA TENDERS AT PORT PIRIE 

Overview 

As described in more detail below, QPB is concerned that Flinders Logistics was able to win the 
Nyrstar tender due to the position of Flinders Ports as Port operator rather than on the basis of a 
competitive bid for stevedoring services alone. QPB is also concerned that a similar situation might 
occur in relation to the Perilya tender.  This tender will be decided shortly.    

Having lost the Nyrstar contract to Flinders Logistics, QPB will cease all operations in Port Pirie if it is 
unsuccessful in relation to the Perilya tender. 

Port Pirie is located 223 km north of Adelaide.  The principal commodities handled at Port Pirie are 
Grains & Seeds, Mineral concentrates, Coal, Smelter outputs: zinc & lead, and General Cargo.  

Port Pirie has two key stevedoring contracts: Nyrstar and Perilya.  All other stevedoring work relates to 
spot or one-off cargo handling tasks.  QPB was contracted to provide stevedoring and maintenance 
services for both Nyrstar and Perilya and had a workforce employed on a full time basis to service 
those contracts.  Unless stevedoring services are being provided to both Nyrstar and Perilya there is 
insufficient revenue to employ a full time workforce.   

According to the port statistics available on the Flinders Ports website,4 2013 bulk and break bulk 
product movements through Port Pirie were as follows.   

  Calendar Year 2013 

IMPORT EXPORT 
Port Pack Class Reporting Group Tonnes Units Tonnes Units 

Port Pirie BREAK 
BULK 

Chemicals/Acids                
40  

              
40  

                -                   -    

General Cargo              
385  

            
385  

                -                   -    

BULK Coal         
76,209  

              -                    -                   -    

Concentrates       
225,721  

              -          
195,714  

               -    

Paragoethite       
127,469  

              -                    -                   -    

 

The majority of the products imported or exported through Port Pirie are imported or exported by 
Nyrstar and Perilya.  For the 2013 calendar year, Nyrstar was responsible for all bulk imports.  All bulk 
exports were by Perilya and Nyrstar. Perilya was responsible for over 90% of the exports which 
consisted of mainly lead and zinc concentrates and Nyrstar exported the balance.   
 
Flinders Logistics has just won the tender for the provision of stevedoring services to Nyrstar from 
June this year and a decision in relation to the provision of stevedoring services to Perilya is expected 
to be made in the next 2 weeks.   

Nyrstar operations and commitment to Port Pirie  

Nyrstar is an integrated mining and metals business with market leading positions in zinc and lead, 
and growing positions in other base and precious metals.  Nyrstar has mining, smelting, and other 
operations located in Europe, the Americas, China and Australia.  In Australia, Nyrstar operates a 
primary zinc smelter in Hobart and a primary lead smelter at Port Pirie.  The Nyrstar smelter operation 

                                                      
4 http://www.flindersports.com.au/portstatistics3.html 



 

at Port Pirie has multi-metal recovery capabilities, with the flexibility to process a wide range of lead-
containing feedstocks and smelting industry by-products to produce refined lead, silver, zinc, copper 
and gold.   
 
Port Pirie is a major manufacturing centre for South Australia, and is the State's fourth largest urban 
area. The smelter supports key infrastructure servicing Port Pirie, such as the port facilities, which rely 
on Nyrstar's continuing presence in Port Pirie for their ongoing operation. The Port Pirie operation 
incorporates a lead smelter and refinery, a precious metals refinery and a copper plant. The Port Pirie 
smelter has been in constant operation for 125 years. There is an adjacent dedicated port facility 
where concentrates are received, with final products dispatched by road and rail.  
 
Port Pirie is one of the world’s largest primary lead smelting facilities and the third largest silver 
producer, which allows it to generate significant economies of scale. In 2013, the facility produced 
179,000 tonnes of lead metal; 30,000 tonnes of zinc metal; 4,100 tonnes of copper cathode; 
17,918,000 troy ounces of silver; 65,800 troy ounces of gold; and 54,300 tonnes of sulphuric acid. 
 
Nyrstar has recently announced that it has signed a binding agreement with the South Australian 
Government and EFIC5, Australia’s export credit agency, for the final funding and support package for 
the redevelopment of the Port Pirie smelter into an advanced metals recovery and refining facility.   
 
The funding and support package requires a direct contribution from Nyrstar of AUD103[4] million; 
structured investment to third party financiers benefiting from a AAA credit rated guarantee from EFIC, 
supported by a back-to-back guarantee from the South Australian Government (ca. AUD 291[5] 
million); and the forward sale of future silver production (ca. AUD 120 million). In addition, the South 
Australian parliament passed legislation in 2013 giving Nyrstar regulatory certainty in relation to the 
Redevelopment. The legislation has been proclaimed and is now operational.6 
 
Nyrstar’s Port Pirie operations are expected to have the capacity to produce a range of metals yearly 
including ca. 250,000 tonnes of refined lead; ca. 40,000 tonnes of zinc in fume; ca. 7,000 tonnes of 
copper in matte; and ca. 25.0 million troy ounces of silver dore, containing ca. 100,000 troy ounces of 
gold.7 
 
The Nyrstar tender 

From 1 November 2010 to 30 April 2014, QPB provided stevedoring and maintenance services to 
Nyrstar at Port Pirie with an extension of the contract for transition purposes until 31 May 2014.  

These services involved the provision of labour and equipment to:  

- discharge from cargo ships domestic and overseas bulk lead and zinc concentrates, coke, coal 
and residual concentrate products from the Nyrstar processing plant at Risdon, Hobart and load 
export products such as lead concentrate from the Nyrstar Port Pirie smelter onto cargo ships 
using Nyrstar’s dedicated port facility, conveyor and gantry crane; 

- operate/drive the gantry crane and perform maintenance services; and  

- clean/wash the berth and facilities. 

Nyrstar lease the land and berth for its storage, loading and discharge operations directly from 
Flinders Ports and own the hopper and conveyor system and the gantry crane.   

                                                      
5 Export Finance and Insurance Corporation. 
6 http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx. 
7 Nyrstar proceeds with Port Pirie Redevelopment – Funding and support package with Government finalised: 
http://www.nyrstar.com/investors/en/news/Pages/1786253.aspx 



 

QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 
excavator, fork-lifts and a gear trailer.  QPB also made additions to the infrastructure at Berth 8 to 
provide stevedoring amenities such as a shower block and locker room for staff working on the Nyrstar 
contract. 

Originally, Nyrstar’s contract with QPB was due to expire on 31 October 2013. On 25 July 2013, 
Nyrstar invited parties to tender for the provision of wharf management or stevedoring services.  
Patrick, Toll, Flinders Logistics and QPB all tendered.8  

On 22 January 2014, Nyrstar informed QPB that the final evaluation of the tender would be based on 
the information and tonnage rates submitted for the provision of stevedoring services (including wharf 
cleaning activities) over a five year period. Nyrstar would provide maintenance services in-house. 

During the tender process, price was a key issue for Nyrstar.  All external ancillary labour and 
expenditures required GM approval.  QPB’s tender did not seek a tariff increase.  When QPB was told 
their bid was unsuccessful QPB asked if the decision was made on a financial basis (ie, lower tariffs) 
and offered to freeze tariffs for a three year period. 

Flinders Logistics won the tender. 

For Flinders Logistics to have won the tender they must have: 

(a) tendered a lower tariff than QPB for the provision of stevedoring services; or 

(b) lowered the overall cost of Nyrstar’s operations by bundled the provision of stevedoring services 
from Flinders Logistics with discounted prices for the other services Nyrstar requires and can 
only acquire from Flinders Ports (eg, discounted wharfage, harbour dues, pilotage charges, tugs 
and lease fees) or providing better payment terms or other benefits in relation to the services 
provided by Flinders Ports. 

In feedback following the tender process, Nyrstar told QPB that QPB’s rates for stevedoring services 
were cheaper than those of Flinders Logistics.  Other feedback also noted that QPB’s workforce was 
of higher quality and that Nyrstar was happy with the services QPB had provided.  

If QPB’s tendered pricing was cheaper and Nyrstar was happy with QPB’s services, Flinders Logistics 
must have been able to offer Nyrstar savings in relation to their overall usage of Port Pirie despite 
Flinders Logistics' higher stevedoring prices.  

QPB understands that in the last couple of weeks Nyrstar has gained a pilot exemption and is now 
only required by Flinders Ports to use one tug instead of two to guide one of its vessels into the Berth.  
This would be a large cost saving for Nyrstar. 

The Nyrstar contract was an important part of the QPB business and QPB had invested significant 
time, people and capital since buying the business off Tasports.  There are economies of scale in 
having both the Nyrstar and Perilya contracts. QPB used the same workforce to service both clients 
and is able to employ its workers on a full-time basis. Following the loss of the Nyrstar contract, QPB 
will have to reorganise its workforce to service Perilya and is considering a number of options 
(including hiring all workers on a casual basis or flying workers in from other ports). Flinders Logistics 
will have a similar problem with its workforce for the Nyrstar contract. 

                                                      
8 Representatives from Patrick, Flinders Logistics and Toll were present at the site visit scheduled as part of the request for 
tenders on 31 July 2013. 



 

Flinders Logistics’ rationale for providing stevedoring services at Port Pirie 

Flinders Port’s vertical integration does not enable Flinders Logistics to provide Nyrstar a better 
stevedoring service than QPB. The stevedoring task for Nyrstar is labour intensive.  Nyrstar owns the 
key infrastructure (ie, the hopper and conveyor and the gantry crane) and Nyrstar leases the land 
directly. Unlike QPB, Flinders Logistics did not have the required skilled labour available and would 
have to pay QPB the residual value for QPB’s additional Berth 8 infrastructure and staff amenities an 
additional cost of approx. $149, 520.  

Flinders Logistics is likely not making a profit from providing stevedoring services to Nyrstar. Assuming 
stevedoring was bundled with other services, Flinders Ports will also make less from port access 
arrangement and operation charges than it could have. 

QPB believes that Flinders Logistics’ aggressive tendering was a way to build its market share, 
portfolio and reputation for future tenders. Essentially, Flinders Logistics/Flinders Ports is buying its 
way into the business by reducing its potential port access arrangement and operation revenue.  QPB 
is aware of Flinders Logistics tendering for stevedoring at other ports such as Darwin. Its website 
notes that its services are available in all States.  Flinders Logistics is also bidding for the Perilya 
contract.  If QPB is unsuccessful in the Perilya tender, QPB will exit Port Pirie. 

Perilya  

Perilya Limited is an Australian base metals mining and exploration company operating the Zinc, Lead 
and Silver mine in Broken Hill, New South Wales and also the Cerro de Maimón Copper, Gold and 
Silver mine in the Dominican Republic. Perilya's operations also include the Flinders Project in South 
Australia and the Mount Oxide Project in Queensland. 

Perilya has 100 per cent ownership of the Beltana high grade zinc oxide mine, as part of the Flinders 
Project, near Leigh Creek in South Australia.  The Beltana mine is the first phase of the Flinders 
Project, located 520 kilometres north of Adelaide in the Flinders Ranges, and involves direct shipment 
of high grade zinc oxide ore through Port Pirie to smelters in Asia. 

Since September 2008, Perilya’s mining operations at Broken Hill have been limited to the Company’s 
Southern Operations underground mine. Southern Operations produces two products: zinc 
concentrate and lead concentrate. Ore mined is crushed underground and hoisted to the surface to be 
treated in the concentrator. After completion of the treatment process, lead and zinc concentrates are 
railed from Southern Operations to the Company’s bulk loading facility at Port Pirie for export. 

The Perilya tender 

From 1 January 2011 to 31 December 2013, QPB provided stevedoring and maintenance services to 
Perilya at Port Pirie with an extension of the contract for transition purposes until 7 June 2014. 

These services involved the provision of labour and equipment to:  

- load domestic bulk lead and zinc concentrate products from the Perilya processing plant at 
Broken Hill on to cargo ships for export at Perilya’s dedicated bulk loading facility using a fixed 
ship loader; 

- operate/drive the ship loader and mobile machinery and perform maintenance services; and 

- clean/wash the berth and facilities. 

The Perilya operations use the Berth 6 export facility at Port Pirie which is leased by Nyrstar directly 
from Flinders Ports and sub-leased to Perilya. 



 

QPB provided the required mobile equipment including front-end loaders, a skid steer loader, an 
excavator, fork-lifts and a gear trailer.  QPB also made additions to the Berth 6 infrastructure to 
provide stevedoring amenities such as a shower block and locker room for staff. 

Perilya has requested tenders for stevedoring services (excluding maintenance) and a decision on the 
stevedoring provider is to be made shortly.  Flinders Logistics is tendering for this contract and QPB is 
concerned that, similar to the Nyrstar contract, Flinders Logistics will be able to use the position of 
Flinders Ports as Port operator to win the tender without necessarily providing better or cheaper 
stevedoring services but instead through its unique ability to provide a lower overall cost to Perilya for 
its export operations. 

  



 

CASE STUDY 2: MURRAY ZIRCON CONTRACT AT PORT ADELAIDE 

Overview 

Qube is concerned that Flinders Ports has the ability to undermine effective competition in the 
provision of bulk port services by using operational processes and procedures to delay or increase the 
cost of bulk solutions offered by its competitors, favouring either its own bulk solutions or it business 
interests as the sole container terminal operator in South Australia.   

In the Murray Zircon tender described further below, QPB experienced an unduly protracted lease 
negotiation with uncommercial and unreasonable lease requirements making its bulk solution 
uneconomical.  Ultimately, the client, who initially wanted a bulk solution, ended up using a container 
solution.    

Murray Zircon 

Murray Zircon Pty Ltd (MZ) is a mining company focusing on Heavy Mineral Sands based in the 
Murray Basin.  The Company’s prime asset is the Mindarie Mineral Sands Project, located 150km east 
of Adelaide in the Mallee region of South Australia. It involves the mining of eight mineral sands 
strandlines located in nine separate Mineral Leases and two Exploration Licenses. MZ produce heavy 
mineral concentrate (HMC) which is then separated to produce zircon, ilmenite, rutile and so on.  

 

MZ also holds an exploration tenement portfolio covering over 11,000 km² within the Murray Basin. 

 

The HMC is loaded onto B-double trucks for transport to Port Adelaide (approx. 200km away) where it 
is loaded into standard shipping containers for export to China.  When it reaches China, the HMC is 
processed further to separate the individual heavy minerals (eg, zircon, ilmenite, rutile).9  

Initially, MZ planned to stockpile the HMC at Port Adelaide and bulk ship it to China for processing.10 

                                                      
9 Minerals Sands Report – Issue 217 November 2013, p12-14.  Available at 
http://www.murrayzircon.com.au/index.php/news/media-coverage/ 



 

Murray Zircon contract 

From 2011, Qube was in discussions with MZ for the provision of storage, handling and bulk shipping 
services at Port Adelaide.  To provide these services QPB went to Flinders Ports to lease an unused 
shed at Berth 18 to stockpile the HMC as envisaged by MZ.  Without this lease QPB would be unable 
to meet MZ’s requirements. 

Flinders Ports/Logistics in conjunction with Sinotrans (China’s largest shipping and logistics company) 
was also competing for the provision of storage, handling and bulk shipping services to MZ.  

In the negotiation for the lease QPB was required to provide Flinders Ports (a competing bidder) with 
detailed information on how they intended to provide the services to MZ. Flinders Ports delayed 
negotiations and requested commercially unviable terms knowing the time pressure on QPB to have 
the lease and stevedoring licence in place so that MZ’s anticipated shipping and timeline requirements 
could be met.  This increased the cost of QPB services and made it unviable as an alternative to the 
joint Flinders Ports/Sinotrans bid.  

For example, QPB had to repeatedly request lease terms from Flinders Ports including several 
requests for updates by email and phone which were not responded to.  QPB did not receive the 
Terms Sheet for the lease until 30 July 2012 – two months after the initial discussion with Flinders 
Ports about the lease opportunity for the unused shed.  The Terms Sheet that was presented to QPB 
at a meeting with Flinders Ports on 14 August 2012 had a commencement date starting after MZ’s 
required the required first haul date.  As a bidder for the services to MZ Flinders Ports was well aware 
of MZ’s required commencement date. 

Furthermore, the Terms Sheet included certain clauses in addition to the standard underlease which 
were onerous and unreasonable and did not reflect industry practice or the commercial risks involved.  
For example, QPB was required to commission a berth baseline report at its cost to determine the 
state of the berth prior to the lease if the shed.  QPB was not leasing the common user berth and such 
a survey would normally be the responsibility of the Port operator.  QPB has never had such a lease 
requirement in other port in Australia.  The extent of the area required to be covered by the survey was 
also unclear.  The inclusion of such unclear and uncommercial terms further delayed negotiation and 
undermined QPB’s chances of being able to offer the required services to MZ. 

QPB also received feedback from MZ that according to Sinotrans Flinders Ports would never allow 
QPB to lease or use the shed for this business. 

Flinders Ports delayed and increased the cost of QPB using Berth 18 as a competitive alternative to 
the bulk solution of Flinders Ports/Flinders Logistics/ Sinotrans and in the end QPB did not lease the 
Berth 18 shed.  Flinders Ports/Flinders Logistics/ Sinotrans did not win the tender either.  However, the 
actions of Flinders Ports also increased the cost of bulk storage and handling favouring a container 
logistics solution and the business interests of Flinders Ports as the sole container terminal operator at 
Port Adelaide and in South Australia.  As a result, MZ decided to ship the product by container rather 
than by bulk as initially planned.  Qube Logistics provide the container packing, handling and haulage 
services from the mine to the Adelaide Container terminal and Flinders Logistics provide the container 
stevedoring services at the container terminal. 
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Examples highlighting operational and information use concerns 

As noted in previous interactions with the ACCC regarding MIRRAT’s bid for the operation of the 
automotive terminal at Webb Dock West, it is impossible to detect, monitor and enforce the myriad of 
ways that a vertically integrated Port asset operator is able to discriminate between users in the day-
to-day running of the Port asset and operationally advantage its own operations.  For example, the 
allocation of investment funds towards the Port Adelaide container terminal and Berth 29 where the 
operations of Flinders Logistics are centred when other berths and areas used by competitors require 
investment, maintenance and repair.  

Given the increasing move by Flinders Logistics into the provision of stevedoring and other services, 
Qube is concerned about the information they are being asked to operate at the Port.   

For example, in relation to a potential contract Qube recently asked Flinders Logistics to provide a 
quote for the use of their Mobile Harbour Crane at 29 Berth Port Adelaide.  Flinders Logistics wanted 
to know detailed information about the client, the contract and the volume of product before providing 
a quote. 

The provision of such confidential information is not required to provide a quote or rate for the hire of 
this type of equipment.  Nor is it industry practice.  In other Ports, Qube has hired similar equipment 
from the Port authority or from another provider such as Patricks without ever being required to 
provide such information before being provided with a quote.  A hire price or rate for the equipment is 
simply provided on a time basis.  As a result, QPB decided not to lease the crane. 

If port users lack confidence in how their confidential information or information on potential business 
opportunities will be used by a Port operator that is also a competitor future competition will be 
compromised. 

Another example, which illustrates the difficult position port users and access seekers are in when 
trying to operate and develop business opportunities at vertically integrated privatised ports relates to 
a suggestion by Qube to operate two cranes at Berth 29 at Port Adelaide. 

QPB saw the potential to increase bulk export opportunities through Berth 29 by operating two cranes 
at the Berth.  In the short term, it wished to tender for the provision of services to Hillgrove Resources 
in relation to copper and Cristal Mining in relation to mineral sands.  Flinders Logistics ended up 
winning both these contracts. 

In March 2012, QPB met with Flinders Ports to discuss opportunities to develop bulk exports through 
the facility and applied to Flinders Ports to relocate an existing Gottwald harbour mobile crane to Berth 
29.  At Port Adelaide all the land surrounding Berth 29 is leased and operated by Flinders Logistics so 
unless Flinders Ports allowed the second crane to be kept at Berth 29 pursuing these bulk 
opportunities would also require the expense of a lease of land from Flinders Logistics to store the 
equipment.   

Although the Gottwald harbour mobile crane would stay on the Berth it is a mobile crane which can be 
wheeled back and forth across the loading/unloading area as required and there is enough space on 
the Berth to operate the two cranes without stopping other competitors from using the space.  At the 
Port of Darwin, two cranes are operated at East Arm Berth - one owned by Patricks and one owned by 
QPB. The space available at Berth 29 and on the wharf apron is relatively similar to that at East Arm 
Berth in Darwin. 

Throughout the discussion QPB pointed out the advantages and business opportunities that could 
arise from operating two cranes at the Berth.  

 



 

Flinders Ports wrote back denying QPB the ability to place a second crane at the berth.  

In December 2013, Flinders Ports/Logistics placed a second mobile harbour crane of its own at the 
facility without any discussion or acknowledgment of this development to QPB allowing Flinders Ports 
the ability to take advantage of the potential business opportunities outlined by QPB. 

 

 

  



 

Similar complaints have been made by other access seekers - Asciano’s 
submissions to ESCOSA 

In ESCOSA ‘s 2012 Ports Pricing and Access Review, Asciano raised similar issues in relation to 
competition with Flinders Ports and ESCOSA recognised that the vertically integrated nature of 
Flinders Ports may give rise to the potential for it to engage in anti-competitive behaviour by using 
regulated profits to cross-subsidise its other contestable activities.  

Asciano’s submissions to that review noted that: 

- Flinders Ports currently have a monopoly position and that an ongoing deterrent to the potential 
misuse of this market power is required. 

- Flinders Ports are no longer just the landholder, but are now competing in the provision of 
additional operational activities such as port logistics and stevedoring. As such Flinders Ports 
are supplying monopoly services to port users while also competing with those users for 
business in port logistic and stevedoring activities.  It was noted that at the time Asciano was 
seeking access to certain services from Flinders Ports to retain its key customer in South 
Australia, Flinders Ports were bidding for the work from that customer and Patrick believed that 
Flinders Ports were using operational processes and procedures, such as environmental 
controls, licensing and government approval issues, to disadvantage unrelated third parties 
using Flinders Ports’ facilities as competitors or potential competitors to Flinders Ports/Logistics. 

- Third party access is only viable when the monopoly providing that access deals with all parties 
(including related parties) equally. 

- The South Australian ports pricing and access regime should be strengthened with regulatory 
provisions relating to ring fencing and vertical separation as Flinders Ports move into 
contestable activities and competes directly with users of Flinders Ports services and should 
address: 

− the potential for margin squeeze, cross subsidy and cost shifting by Flinders Ports; 

− the need for stronger separation of functions including different Flinders Ports entities 
engaging in monopoly and contestable port services, where these entities operate on an 
arms-length basis 

− the need for an explicit prohibition of preferential treatment or discrimination between 
operators in the contestable ports services 

− the need for a strengthening of ESCOSA’s ability and powers in regard to monitoring, the 
regime and detection of breaches and enforcement of remedies including an annual audit 
of regulatory compliance. 

- Typically where monopoly infrastructure is subject to third party access regulation 
and the owner of the infrastructure also competes with other users of the 
infrastructure then stronger ring fencing and separation regimes are in place (eg, 
electricity, gas and rail). Stronger regimes were put in place in those industries, 
not because of an actual misuse of market power, but to increase confidence of 
users in being able to forecast to the longer term. 

- The choice to strengthen the regime should be based on principles of good 
economic regulatory practice rather than on a requirement for a party to produce 
evidence of misuse of market power. 

 



 

 

 

2 March 2012 

 

Stewart Lammin 

PO Box 19 

Port Adelaide 

South Australia 5015 

 

 

 

Berth 29  

 

Dear Stewart, 

 

Commercial in Confidence 

 

Thank you to Andrew and yourself for taking the time to meet with me yesterday to discuss opportunities 

on Berth 29.  As discussed we would like explore the opportunity to work together and further develop bulk 

exports through the facility. 

 

POAGS formally apply to Flinders Ports to relocate an existing Gottwald harbour mobile crane (details 

attached) to Berth 29 to service a client that has sufficient volume to make it viable for us to do so.  Please 

advise if you require further information on the crane specifications to approve the relocation.  The client 

requires rail services that our sister company will be providing and hence we would be interested in access 

the new common user rail siding at the back of Berth 29.  

 

As advised to me during the meeting, access to servicing our company’s trains at berth 29 is restricted to 

Flinders Ports Logistics.  Although we would prefer to operate this function ourselves I would request that 

you provide POAGS with a comprehensive published tariff list of fees and charges that would be applicable 

to use the site un loading heavy containers inbound and back loading outbound wagons with empty 

containers. Also ancillary charges envisaged and crane hire charges. I would appreciate these costs as soon 

as possible as we are keen to move forward with our client.  

 

I understand we and two other parties have submitted rates to operate your crane and we see significant 

advantages to having two cranes in operation on any vessel operating at the berth and would like to utilise 

Flinders crane in addition to ours. 

 

The principle advantage we see in operating two cranes include 

1.  Attracting higher volume customers to the port. 

2. Provides higher level of confidence to exporters on capability of the facility to handle their 

product. 

3. Significantly reduce the risk of demurrage to the end user as a result of single crane failure. 

4. Increased the skills of operators and maintainers through higher equipment utilisation and 

cost reductions. 

5. Reduction in berth utilisation through higher loading rate. 

 

Given our intent in relocating a similar crane on the same berth it would appear advantages that both 

parties work together to promote bulk minerals through the berth by utilising both cranes and share 

equipment to effectively increase loading speeds and hence capacity through the berth and reduce costs. 



 

 
2 

Potentially a joint venture would seem logical to promote the growth of the facility. There are a few models 

to review this but one would potentially be we share the forklift cranes in a AAT type model and POAGS 

provides the shore side labour and Flinders provide the rail side labour but am open to alternative 

suggestions. 

 

 

I have attached the crane specification for your review and as can be seen based on the assumption that a 

32m beam vessel plus 10 m set off on the wharf to 42m the crane has a capacity 44t which with our light 

weight Rotabox (6t) gives the crane the ability to reach the far side with 38 t heavy boxes.  

 

  

 I look forward to discussing this opportunity with you further and receiving the information from you 

directly on the rail access and process for approval for relocating the crane to Berth 29. 

 

 

 

 

Yours sincerely 

 

 
Antony Perkins 

Director Bulk Logistics 

 

 

 

Attachments 

 1. Gottwald Specifications 
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29 February 2012 
 
 
Antony Perkins  
Director Bulk Logistics 
POAGS Pty Ltd 
Level 22 
44 Market Street 
SYDNEY  NSW  2000 
 
 
Dear Antony 

 
 

Re: Berth 29 
 
 
With reference to your letter dated 2nd December 2011 and your request to relocate a 
Gottwald Harbour Crane to Berth 29 and utilise the Flinders Ports rail at Berth 29.   
 
Flinders Ports can confirm that the rail track into Berth 29 is common user infrastructure and 
POAG’s trains will have access to the rail. I can also confirm that there is a single operator of the 
facility and Flinders Ports Logistics will provide the operations to service the trains.  
  
Regarding your request for the placement of a 2nd harbour crane to be located at Berth 29, 
Flinders Ports has, broadly, considered four issues: 
 

 operational matters, such as how the facility would be likely to operate with or without 
the POAGS crane being located at Berth 29;  

 
 capacity issues for Berth 29, in particular given existing infrastructure and likely future 

activity;  
 

 whether or not the placement of the crane is in the best interests of the Port as a whole; 
and  

 
 whether or not viable alternatives are available to POAGS to service its client(s) either at 

Berth 29 or elsewhere.   
  
Flinders Ports is of the view that any additional infrastructure or major plant including cranes 
located within the facility will be owned and operated by Flinders Ports. There are a range of 
operational, capacity and future development reasons for this. This approach supports our view 
that to ensure high levels of efficient operation at the berth additional equipment positioned at 
Berth 29 is best managed and maintained through a single entity arrangement. In this case, that 
entity is already in place and operating.   
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As you are aware, Patrick already operates a mobile loader at the berth and this equipment has 
been located within the facility for some years. Flinders Ports is required to manage its 
arrangements with Patrick in relation to this loader in accordance with an agreement that has 
been in place for some time.  
 
Additionally, it is not currently part of Flinders Ports' business model to form strategic or joint 
venture partnerships with other organisations. This includes for the ownership or placement of 
port infrastructure. Our experiences with previous or existing joint venture models has led 
Flinders Ports to the conclusion that the interests of users of the port facilities are best served 
by a single entity owning and operating the infrastructure, plant and equipment under a 
common user access model. We are therefore not prepared to consider any joint venture 
arrangement with POAGS associated with cargo handling/loading operations at Berth 29. 
 
I would also point out that the available land area at the berth is progressively being developed 
for cargo storage and other related requirements. As such it is our view that “reserving” 
additional land areas for the related storage and wash-down facility, as would be required for 
this additional crane, is not the best use of this area. 
 
Consistent with how Berth 29 is being made available to other users, Flinders Ports is happy to 
provide POAGS access to the existing Flinders Ports harbour crane located at Berth 29 to service 
its clients. Flinders Ports Logistics will supply POAGS with a comprehensive tariff, available to all 
users that will specify the fees and charges associated with use of the crane. 
  
In addition, Flinders Ports is happy to discuss the option of providing access at other suitable 
berths at Port Adelaide to enable POAGS to service its existing customer base if required.  
 
 

Yours sincerely 

 

Stewart Lammin 
General Manager Business Development 
 
     
  
          

          
 
 



  

 

 

 

 

 

 

 

 

 

 

 

Qube also attached its correspondence to the ACCC to this 
email. Please see Attachment B for that correspondence. 
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Subject: RE: Confidential information provided by Qube

From: Peevor, Stuart (ESCOSA) <Stuart.Peevor@escosa.sa.gov.au> 
Sent: Tuesday, 3 January 2017 2:45 PM 
To: Michael Sousa <Michael.Sousa@Qube.com.au> 
Cc: Harbutt, Ashley (ESCOSA) <Ashley.Harbutt@escosa.sa.gov.au> 
Subject: RE: Confidential information provided by Qube 

Thanks Michael. We understand. 

Stuart Peevor  
MANAGER, PRICING AND ACCESS

Level 1, 151 Pirie Street Adelaide SA 5000 
GPO Box 2605 Adelaide SA 5001  
(08) 8463 4318 |  0433 616 630
stuart.peevor@escosa.sa.gov.au | www.escosa.sa.gov.au

From: Michael Sousa [mailto:Michael.Sousa@Qube.com.au]  
Sent: Tuesday, 3 January 2017 12:51 PM 
To: Peevor, Stuart (ESCOSA) <Stuart.Peevor@escosa.sa.gov.au> 
Cc: Harbutt, Ashley (ESCOSA) <Ashley.Harbutt@escosa.sa.gov.au> 
Subject: Re: Confidential information provided by Qube 

Stuart, 

Sorry about this. 

Yes we have no concern in this information being shared on a confidential basis, I.e. We don't want it published due 
to concerns of retribution from Flinders Ports. 

Regards 

Michael Sousa  
Director  
Qube Ports 
Ph: 02 9005 1134 
Mb: 0401 719 944 
Email: Michael.sousa@qube.com.au 

On 3 Jan 2017, at 12:09 PM, Peevor, Stuart (ESCOSA) <Stuart.Peevor@escosa.sa.gov.au> wrote: 

Thanks for this Michael, and a Happy New Year to you. 

You haven’t yet indicated whether or not Qube permits us to share the information that you 
provided to us with the Department of Planning, Transport and Infrastructure. Can you please let 
me know as soon as you can?  
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Kind regards  
  

Stuart Peevor  
MANAGER, PRICING AND ACCESS 

<image001.jpg>   
Level 1, 151 Pirie Street Adelaide SA 5000   
GPO Box 2605 Adelaide SA 5001  
(08) 8463 4318 |  0433 616 630 
stuart.peevor@escosa.sa.gov.au | www.escosa.sa.gov.au    
  

  
  

From: Michael Sousa [mailto:Michael.Sousa@Qube.com.au]  
Sent: Thursday, 29 December 2016 11:57 AM 
To: Peevor, Stuart (ESCOSA) <Stuart.Peevor@escosa.sa.gov.au> 
Cc: Harbutt, Ashley (ESCOSA) <Ashley.Harbutt@escosa.sa.gov.au> 
Subject: RE: Confidential information provided by Qube 
  
Stuart, 
  
Thanks for your email. 
  
Attached is the document as discussed. 
  
Regards 
  
  
Michael Sousa 
Director  
Qube Ports 
Ph:02 9005 1134 
Mb: 0401 719 944 
Email: Michael.sousa@qube.com.au 
  

From: Peevor, Stuart (ESCOSA) [mailto:Stuart.Peevor@escosa.sa.gov.au]  
Sent: Friday, 23 December 2016 12:00 PM 
To: Michael Sousa <Michael.Sousa@Qube.com.au> 
Cc: Harbutt, Ashley (ESCOSA) <Ashley.Harbutt@escosa.sa.gov.au> 
Subject: Confidential information provided by Qube 
  
Hi Michael  
  
Thank you, David and Steve for taking the time to talk with us earlier this week.  
  
As discussed, this email is seeking your permission for us to share the information that you provided 
to us, and the information you will send us as part of the October 2016 case study, with the 
Department of Planning, Transport and Infrastructure. This will, of course, be on a confidential basis.  
  
Could you please reply to this email, indicating whether or not you permit us to do this.  
  
Kind regards  

Stuart Peevor  
MANAGER, PRICING AND ACCESS 
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17 May 2021  

By email: Adam.Wilson2@sa.gov.au 

 
Mr Adam Wilson 
Chief Executive Officer 
Essential Services Commission of South Australia 
Level 1 / 151 Pirie Street 
Adelaide SA 5000 
 
 Copy to: Mr Adam Cooper 
   Company Secretary / General Counsel, Flinders Port Holdings 
   Adam.Cooper@fphgroup.com.au 
  

 

Dear Mr Wilson 

Referral of access dispute between Qube Ports Pty Ltd and Flinders Port Holdings 

As you are aware, we act for Qube Ports Pty Ltd (Qube). 

Qube has been engaged in negotiations with Flinders Ports Pty Ltd (Flinders) in relation to the terms 
of a new stevedore licence, which Flinders has indicated it intends will govern access by Qube to berth 
areas at each of Port Adelaide, Osborne, Wallaroo, Port Pirie, Port Lincoln and Thevenard (Licensed 
Areas) for the period from 20 December 2020 to 30 November 2025.  

On 15 April 2021, in response to a draft licence document provided by Flinders on 25 March 2021, 
Qube provided Flinders with a revised set of terms on the basis that this constituted a proposal for 
access (Access Proposal) under section 13 of the Maritime Services (Access) Act 2000 (the Act).  
We are not aware of whether a copy of the Access Proposal was provided to ESCOSA by Flinders, as 
required by section 13(4) of the Act. 

As noted in the correspondence with the Access Proposal, Qube sought in its Access Proposal to 
ensure fair commercial terms in the new stevedore licence required to address, amongst other things, 
the following: 

 qualifications on Flinders’ discretionary rights that previously required it to exercise discretions 
reasonably, but which were replaced by Flinders a right to exercise those powers within its 
absolute discretion; 

 a requirement for Finders use its best endeavours to accommodate access by Qube to the 
berths, which had been removed by Flinders from the earlier licence; 

 amendments made by Flinders that appeared intended to permit it to withdraw, suspend or 
modify access at any time, and for any reason; 

 clauses that impose unreasonable and unfair operational warranties and liabilities on Qube; 

http://www.gtlaw.com.au/
http://www.gtlaw.com.au/
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 removal of the obligation for Flinders to provide a tax invoice before requiring payment; 

 absence of any commitments requiring Flinders to ensure open and non-discriminatory 
treatment of Qube, compared with Flinders’ own, vertically integrated stevedoring, logistics and 
other operations; and 

 minimum ring fencing and confidentiality requirements necessary to ensure that information 
provided to, or derived by, Flinders in relation to Qube and in the course of providing access to 
the berths – is not inappropriately disclosed or used by other parts of the Flinders Group, or for 
any purpose other than the provision of access by Flinders to Qube. 

A copy of the Access Proposal is enclosed in Annexure A. 

On 6 May 2021, Flinders rejected the amendments proposed by Qube in the Access Proposal. A copy 
of Flinders’ response is enclosed in Annexure B. 

In the circumstances, Qube therefore refers this dispute to ESCOSA as an access dispute in 
accordance with section 15 of the Act.  

I confirm that we have instructions to accept service in this matter so please refer any correspondence 
in respect of this dispute to me. 

Yours sincerely, 

 

Simon Muys 
Partner 
T +61 3 8656 3312 
smuys@gtlaw.com.au   

mailto:smuys@gtlaw.com.au
mailto:smuys@gtlaw.com.au
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15 April 2020 

 
By email:  sally.mcdermant@fphgroup.com.au 
 
Ms Sally McDermant 
Property Manager 
Flinders Port Holdings 
296 St Vincent Street 
Port Adelaide SA 5015 
  

Copy to: Mr Adam Wilson 
   CEO, ESCOSA 

Adam.Wilson2@sa.gov.au 

 

Dear Mr McDermant 

Qube Ports Pty Ltd – access proposal for terms of licence governing South Australian common 
user berths 

We act for Qube Ports Pty Ltd (Qube). 

We refer to recent negotiations that have been undertaken between Qube and Flinders Ports Pty Ltd 
(Flinders) in relation to the terms of the new stevedore licence to apply to access by Qube to berth 
areas at each of Port Adelaide, Osborne, Wallaroo, Port Pirie, Port Lincoln and Thevenard (Licensed 
Areas) for the period from 20 December 2020 to 30 November 2025. 

The terms of the draft licence document (Draft Licence) provided by you to Qube on 25 March 2021 
are unfair and unreasonable and fail to address fundamental difficulties associated with the provision 
of access to the berths by Flinders.   

We note that the Draft Licence substantially departs from the terms that have historically applied to 
access by Qube to the berth.  Amongst other things, the Draft Licence: 

 deleted all restrictions on Flinders’ discretionary rights that previously required the Licensor to 
exercise those discretions reasonably, and has replaced those with the ability of the Licensor to 
exercise those powers within its absolute discretion; 

 removed the requirement that Finders use its best endeavours to accommodate access by 
Qube to the berths; 

 appears intended to permit Flinders to withdraw, suspend or modify access at any time, and for 
any reason; 

 imposes unreasonable and unfair operational warranties and liabilities on Qube; 

 removes the obligation for Flinders to provide a tax invoice before requiring payment; 
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 does not include any commitment to open and non-discriminatory treatment of Qube, compared 
with the terms of access – and operational arrangements – offered or provided to Flinders’ own, 
vertically integrated stevedoring, logistics and other operations; and 

 fails to address, in any way, the minimum ring fencing and confidentiality requirements 
necessary to ensure that information provided to, or derived by, Flinders in relation to Qube and 
in the course of providing access to the berths – is not inappropriately disclosed or used by 
other parts of the Flinders Group, or for any purpose other than the provision of access by 
Flinders to Qube. 

Accordingly, we enclose a revised set of terms which addresses the concerns above.  To the extent 
that the terms relate to terms reasonably required to address the potential for discriminatory conduct 
by Finders, we confirm that the drafting approach substantively reflects the approach required by the 
ACCC in analogous port access arrangements at automotive and RoRo terminals. 

Access to the Licensed Areas is a regulated service as proclaimed under sections 5 and 10 of the 
Maritime Services (Access) Act 2001 (the Act). 1  The enclosed set of licence terms therefore 
constitute a written proposal for access, for the purpose of section 13 of the Act. 

Please direct correspondence in respect of this access proposal to us per the contact details below. 

Yours sincerely 

 
 
Simon Muys 
Partner 
T +61 3 8656 3312 
smuys@gtlaw.com.au 

Chris Flynn 
Partner 
T +61 2 9263 4321 
cflynn@gtlaw.com.au 

 

                                              
1 Gazette 25.10.2001 p4686, as amended in 2004 and 2009. 
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Stevedoring Licence  

Port Adelaide (including Osborne), Port Giles, Wallaroo, Port Pirie, Port 
Lincoln, Thevenard 

 

Flinders Ports Pty Limited ABN 83 097 377 172  
(Licensor)  

 

Qube Ports Pty Ltd ACN 123 021 492 
(Stevedore)  
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Stevedoring Licence 
 

 

Details 3 

Agreed terms 4 

1. Defined terms & interpretation 4 

1.1 Defined terms 4 

1.2 Interpretation 9 

2. Non-exclusive licence 10 

3. Stevedore obligations 11 

3.1 Licence Fee 1511 

3.2 Services, Utilities and Amenities 1511 

3.3 Costs 1612 

3.4 Permitted Use 161312 

3.5 Prohibitions 161312 
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Details 

Date  20 

Parties 
Name Flinders Ports Pty Limited   

ABN 83 097 377 172  

Short form name Licensor 

Notice details 296 St Vincent Street, Port Adelaide SA 5015 

Email:   adam.cooper@fphgroup.com.au 

Attention: Adam Cooper, Company Secretary and General Counsel 

Name Qube Ports Pty Ltd ACN 123 021 492 

Short form name Stevedore 

Notice details Level 11, 44 Market Street, Sydney NSW 2000 

Email:  [insert] 

Attention: [insert] 

 

Background 
A The Licensed Area is within the areas leased to the Licensor pursuant to the Headlease. 

B The Licensor (itself or through Licensor Related Entities) undertakes stevedoring and related 
activities that are competitive with the services supplied by the Stevedore within or from the 
Licensed Area. 

C At the request of the Stevedore, tThe Licensor has agreed to grant provide to the Stevedore open 
and non-discriminatory access to the Licensed Areas to the Stevedore a licence in respect of the 
Licensed Area for the Term and upon the terms and conditions of this Agreement. 

B  
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Agreed terms 

1. Defined terms & interpretation  

1.1 Defined terms 

In this Agreement: 

Act means the Harbors and Navigation Act 1993 (SA). 

Agents means a person’s officers, employees, agents, representatives, contractors, sub-
contractors, licensees, sub-tenants, invitees and any person claiming through or under them. 

Agreement means this deed, as amended from time to time. 

Amenities means any amenities buildings, toilets and wharf offices designated from time to time 
by the Licensor for common use by occupiers of the Land. 

Australian Standard means a standard that is published by, or on behalf of, Standards Australia 
Limited ACN 087 326 690, such as Australian Standard AS 3846- 2005 for The Handling and 
Transport of Dangerous Goods in Port Areas. 

Business Day means any day that is not a Saturday, Sunday or gazetted public holiday in the 
State of South Australia.  

Business Practices means operating policies and procedures, human resource and contract 
management arrangements and arrangements for preventing or minimising public risks. 

Carbon Control Law means any Laws that may be passed at any time which has as one of its 
purposes or aims the monitoring, reporting, reduction, limitation, cessation, prevention, offsetting 
or management of greenhouse gas emissions or concentrations and/or the production of clean 
energy. 

Cargo means goods, cargo, containers, merchandise or other property, including without 
limitation livestock, grains, seeds, limestone, petroleum products, soda ash, motor vehicles, 
metals, cements, fertilisers, agricultural commodities, minerals, coal, iron ore and steel. 

Claim includes: 

(a) all liability, damage and loss; 

(b) actions, applications, causes of action, arbitrations, claims, demands, orders and 
judgments; and 

(c) debts, damages, penalties, payments and costs and expenses (including legal costs 
calculated on a solicitor and own client basis), 

and including consequential, incidental, non-foreseeable, special and indirect losses or damages 
and further including loss of profits, loss of contracts and loss of revenue directly or indirectly 
arising. 

Commencement Date means the date of commencement of the Initial Term specified in Item 2. 

Common Area means those portions (if any) of the Land designated from time to time by the 
Licensor for common use by the occupiers of the Land including the Amenities. 

Comparable Cargo means cargo which is similar in nature, type, size or volume. 

Competitive Services has the meaning given in clause 33. 

Confidential Information means information provided by the Stevedore to the Licensor or which 
is otherwise created or derived by the Licensor in the course of making access available to the 
Licensed Areas or or otherwise providing services or equipment of any kind to the Stevedore and 
which is: 

(a) by its nature confidential to the Stevedore, including but not limited to information about 
current or potential customers, pricing, volumes, expenditure, storage requirements, 
technical or other operational information related to the Stevedore’s services or capability, 
supplier identities, cargo manifests, cargo descriptions, cargo markings, cargo 

Formatted: Font: Not Bold

Formatted: Font: Not Bold

Formatted: Font: Not Bold

Formatted: Font: Not Bold

Formatted: Font: Not Bold

Formatted: ME Legal 3, Indent: Left:  1.2 cm

Formatted: Font: Not Bold

Formatted: ME Legal 3, Space After:  0 pt, Outline
numbered + Level: 3 + Numbering Style: a, b, c, … + Start
at: 1 + Alignment: Left + Aligned at:  1.2 cm + Indent at: 



 

MinterEllison | Ref: 1322422 Stevedoring Licence v4.0 (271020) | page 5 
 
ME_177664545_1ME_177664545_1ME_177664545_1 

Formatted: Font: 6.5 pt, Font color: Gray-90%

Formatted: Font: 6.5 pt, Font color: Gray-90%

mix/volumes, cargo origin and destinations, overseas and local customers, forecasts, and 
expenditure/cost information; or 

(b) designated to be confidential by the Stevedore; or 

(c) known, or ought reasonably to be known, by the Licensor to be confidential or 
commercially valuable, having regard to the nature of the information; 

but excludes information that: 

(d) was in the public domain at the time when it was supplied to the Licensor; 

(e) was in the lawful possession of the Licensor prior to being provided by the Stevedore; or 

(f) ceases to be confidential in nature by any other lawful means. 

Contamination means the presence on or below the surface of the Licensed Area, the Land, the 
Port or any adjoining land or water of chemical substances in concentrations above the 
background concentrations as determined by any Environmental Authority at which the substance 
is normally present and the presence of the chemical substances in those concentrations has 
resulted in: 

(a) actual or potential harm to the health or safety of human beings that is not trivial, as 
interpreted by the Environmental Authority taking into account current or proposed uses;  

(b) actual or potential harm to water that is not trivial; or 

(c) other actual or potential Environmental Harm that is not trivial, taking into account current 
or proposed uses. 

Corporations Act means the Corporations Act 2001 (Cth). 

Dispute has the meaning in clause 14.1. 

Dispute Notice has the meaning in clause 14.1. 

Environmental Authority means an auditor or any person or body with authority under the EP 
Act, the Development Act 1993 (SA) or any other Law to require actions to be taken in respect of 
the Licensed Area, any adjoining or surrounding land or water or the Land. 

Environmental Consultant means an independent consultant with qualifications relevant to the 
review of environmental performance as agreed between the parties, both parties acting 
reasonably, or failing agreement as nominated by the Licensor. 

Environmental Harm is any harm or potential harm to the environment and/or health or safety of 
human beings (of whatever degree or duration), and includes: 

(d) anything declared by regulation to be environmental harm for the purposes of the EP Act; 

(e) anything declared by an environment protection policy to be environmental harm for the 
purposes of the EP Act; and  

(f) an Environmental Nuisance. 

Environmental Laws means all Laws relating to or controlling impacts on the environment 
including the EP Act and the Environment Protection and Biodiversity Conservation Act 1999 

(Cth) and the National Environment Protection Measures issued pursuant to those Acts or 
adopted by the EPA. 

Environmental Management Plan means the Stevedore's environmental management plan 
prepared in accordance with clause 10.210.27.2 as amended from time to time. 

Environmental Nuisance means: 

(a) any adverse (as determined by the Environmental Authority for the purposes of the EP 
Act) effect on an amenity value of an area that: 

(i) is caused by Pollution; and 

(ii) unreasonably interferes with or is likely to interfere unreasonably with the 
enjoyment of the area by persons occupying a place within, or lawfully resorting to, 
the area; or 
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(b) any unsightly or offensive condition caused by Pollution. 

EPA means the Environment Protection Authority established under the EP Act. 

EP Act means the Environment Protection Act 1993 (SA). 

EPA Licence means an environmental authorisation issued by the EPA pursuant to Part 6 of the 
EP Act. 

Expiry Date means the latter date referred to in Item 2. 

Force Majeure Event means any event or circumstance or combination of events or 
circumstances which are beyond the reasonable control of the party or its Agents and prevent the 
party or its Agents from performing that party's obligations under this Agreement including any of 
the following: 

(a) an act of God, epidemic, cyclone, tidal waves or movements, landslide, lightning, 
earthquake, flood or fire; 

(b) a strike, lockout, work ban, boycott, barricade or picketing or industrial disturbance; 

(c) an act of public enemy (including terrorists), war (declared or undeclared), sabotage, 
blockade, revolution, riot, insurrection and civil disturbance; 

(d) a change in a Law which render the performance of the obligation illegal or an injunction 
ordered by any court; 

(e) a refusal or failure by a governmental agency or Relevant Authority to grant or renew any 
authorisation, approval, consent or licence despite reasonable endeavours to obtain it 
(and includes the withdrawal, rescission or revocation of any such authorisation, approval, 
consent or licence); 

(f) a failure or malfunction of the water, gas or power supply to the Port (or any part of the 
Port) necessary for the Licensor to fulfil its obligations under this Agreement; 

(g) a blockage of: 

(i) access to or egress from the Port; or 

(ii) entry or exit of any vessels to or from the Port; and 

(h) an inability to access or refusal of access to any rail line or roads to or from the Port. 

Headlease means each of the Memoranda of Lease described in Item 3. 

Heavy Vehicle National Law means Heavy Vehicle National Law, as enacted pursuant to the 
Heavy Vehicle National Law (South Australia) Act 2013 (SA) and any Regulations issued 
pursuant to the Heavy Vehicle National Law and any replacement or modification of any of the 
foregoing and any Industry Code of Practice registered under the Heavy Vehicle National Law. 

Hot Work Notice means  

(a) in respect of a vessel, the notice of that name as published on the Licensor's website; and 

(b) in respect of land, the notice titled ‘Advanced Notice – Hot Work (Land)’ available from the 
Licensor on request. 

Initial Term means the period specified in Item 2.  

Insolvency Event means the Stevedore:  

(a) stops or threatens to stop carrying on its business or a material part of it or substantially 
changes the nature of its business without the consent of the Licensor; 

(b) is a corporation or other body corporate and any of the following occurs: 

(i) the Stevedore is or becomes unable to pay its debts as and when they become 
due and payable, or is or becomes insolvent within the meaning of s 95A of the 
Corporations Act or is presumed to be insolvent for the purposes of the 
Corporations Act; 

(ii) the Stevedore has a receiver, receiver and manager, trustee, voluntary 
administrator, administrator of a deed of company arrangement that has not yet 
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terminated, provisional liquidator or liquidator, other controller (within the meaning 
of section 9 of the Corporations Act) or other similar official appointed in respect of 
any of the assets or undertaking of the Stevedore, or the Stevedore is the subject 
of an application, or other steps are taken, to appoint such an official; 

(iii) the Stevedore stops or suspends payment to creditors generally or enters any, or 
continues to be subject to an unconcluded agreement, scheme, arrangement, 
composition or compromise with, or assignment for the benefit of its creditors 
generally or any class of them or proposes to do so; or 

(c) is not a corporation or other body corporate and any of the following occurs: 

(i) the Stevedore is or becomes unable to pay its debts as and when they are due 
and payable; 

(ii) the Stevedore commits an act of bankruptcy within the meaning of, or enters an 
agreement or arrangement with creditors under parts IX or X of the Bankruptcy Act 
1966 (Cth) or is otherwise deemed to be insolvent for the purposes of that Act; 

(iii) the Stevedore is placed into bankruptcy or is the subject of an application to place 
it into bankruptcy; 

(iv) the Stevedore stops or suspends payment to creditors generally or enters any, or 
continues to be subject to an unconcluded agreement, scheme, arrangement, 
composition or compromise with, or assignment for the benefit of its creditors 
generally or any class of them or proposes to do so; or 

(d) is involved in an event analogous or having a similar effect to the events listed in 
paragraphs (a) to (c) above. 

Item means an item in the Schedule. 

Land means the land more particularly described in the Headlease. 

Laws means any present or future common law and all present and future legislation of the 
Commonwealth of Australia, a State or Territory of Australia or a local government. 

Licence Fee means the licence fee set out in Item 5 as varied under the terms of this Agreement. 

Licensed Area means the licensed area described in Item 1.  

Licensor means the party described above as the Licensor. 

Licensor Related Entity means any Related Body Corporate of the Licensor. 

Licensor Personnel means all officers, employees, agents, representatives, contractors, sub-
contractors and agents of the Licensor (but, for clarity, does not include any such relationships 
held with a Licensor Related Entity).   

Licensor’s Agents means each of the Licensor’s officers, employees, agents, representatives, 
contractors, sub-contractors, licensees, sub-tenants, invitees and any person claiming through or 
under them. 

Licensor's Property means all and any fixtures, fittings, structures, erections, fencing, plant, 
equipment, wharves, infrastructure, hardstands, improvements (including any building) and other 
property erected in, on or fixed to the Licensed Area that is owned, vested in, managed, leased or 
otherwise controlled by the Licensor, but excludes the Stevedore’s Property. 

Maritime Security Identification Card means a security identification card issued under the 
Maritime Transport and Offshore Facilities Security Act 2003 (Cth). 

Minister means the South Australian Minister for Infrastructure and Transport. 

Minister’s Agent means the Minister’s officers, employees, agents, representatives, contractors, 
sub-contractors, licensees, sub-tenants, invitees and any person claiming through or under them. 

Osborne Berth means the 'Osborne Berth' as that term is defined in clause 3.3(a) of the 
Osborne Headlease. 

Osborne Headlease means Memorandum of Lease Registered Lease No. 10978395. 

Permitted Security means: 
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(a) the interest of a financier under a general security agreement over all the Stevedore’s 
assets and undertakingsProperty (other than this Agreement) if granted in the ordinary 
course of arranging the Stevedore's business finance; 

(b) the interest of a supplier who delivers stock or other goods to the Stevedore; 

(c) a Security taken in property to the extent that it secures all or part of its purchase price; 

(d) the interest of a lessor or bailor under a PPS Lease;  

(e) the interest of a consignor of goods delivered to the Stevedore pursuant to a commercial 
consignment agreement; 

(f) any Security advised to the Licensor by notice from the Stevedore before entering into this 
Agreement and agreed to by the Licensor in writing; or 

(g) any Security created subsequently with the consent of the Licensor. 

Permitted Use means the use set out in Item 7. 

Pollutant means: 

(a) any solid, liquid or gas (or combination thereof) including waste, smoke, dust, fumes and 
odour;  

(b) noise; or 

(c) heat. 

Pollution means the result of the discharge emission, deposit or disturbance of a Pollutant or the 
result or failure to prevent such discharge, emission, deposit or disturbance and includes, for the 
avoidance of doubt, sudden and accidental and gradual discharge, emission, deposit or 
disturbance of a Pollutantby the Stevedore above the level permitted under any Environmental 
Laws or an environmental licence and which results in Environmental Harm. 

Port means the ports specified at Item 4 and includes its seabed and waters together with all 
wharves, piers and land that are owned, vested in, occupied by, licensed to or controlled or 
managed by the Licensor. 

Port Charges means: 

(a) any charges pursuant to any agreement made between the Licensor and the Stevedore 
governing the payment of charges by the Stevedore to the Licensor (including any Cargo 
service charges agreement); or 

(b) any Cargo service charges, navigation service charges, harbour service charges, pilotage 
charge, facilities services charges, miscellaneous charges, charges for services for the 
loading and handling of Cargo, charges for access to berths and any other like and unlike 
maritime services charges payable from time to time by the Stevedore for the use of 
wharves, ports, and facilities or for the provision of services by the Licensor pursuant to 
the Maritime Services (Access) Act 2000 (SA) or any other Laws, including those charges 
published on the Licensor's website at 
www.flindersports.com.auwww.flindersports.com.au. 

Port Standards and Procedures means all obligations, standards, rules, powers, policies, 
practices, protocols and procedures relating to operations, environmental protection, access to 
and use of the Port, traffic, security, emergencies, health, safety, welfare or other like or unlike 
matters concerning the Port, the Land, the Licensed Area or any services that are set, 
promulgated or instigated by the Licensor from time to time and communicated to the Stevedore 
or any of the Stevedore's Agents, including any details published on the Licensor's website at 
www.flindersports.com.auwww.flindersports.com.au (details of which shall be deemed to have 
been communicated to the Stevedore as soon as they are published on the website). 

PPSA means the Personal Property Securities Act 2009 (Cth). 

PPS Lease has the meaning given by section 13 of the PPSA. 

Previous Licence means the previous licence(s) referred to in Item 8 (if any). 

Related Bodies Corporate has the meaning given in section 50 of the Corporations Act. 

http://www.flindersports.com.au/
http://www.flindersports.com.au/
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Relevant Authority means a public governmental semi-governmental statutory or regulatory 
authority department or other body with jurisdiction. 

Rules has the meaning given to it in clause 15(a)14(a)11(a). 

Schedule means the schedule to this Agreement. 

Security means a charge, mortgage, lien or pledge or a security interest within the meaning of 
the PPSA. 

Services means all services and facilities supplied to or consumed on the Licensed Area 
(irrespective of the identity of the supplier) including electricity, gas, water, oil, sewerage, 
drainage, waste removal, plumbing, air conditioning, systems for fire detection, systems for 
warning and control, emergency lighting, exit signs, security systems, building management 
systems, telephone, internet and other communication services and any other utility or other 
service supplied to or used in respect of the Licensed Area together with all plant and equipment 
relating to those utilities and services. 

Stevedore means the party described above as the Stevedore. 

Stevedore’s Agents means each of the Stevedore’s representatives, officers, employees, 

agents, contractors, sub-contractors, licensees, sub-tenants, invitees and any person claiming 
through or under them. 

Stevedore's Property means any and all fixtures, fittings, plant, equipment, structures, erections, 
fencing, improvements, infrastructures and signage at or about the Licensed Area owned, leased 
operated or controlled by the Stevedore (including without limitation hoppers, loading grabs, 
cranes, forklifts, vehicles, machinery or mechanical equipment). 

Support Services includes security, surveillance, seating, signage (including warning signs), 
railing, fencing, safety barriers, ladders, life buoys, lighting and any other warning or support 
services to enhance the safety, security and convenience of all users of the Licensed Area. 

Sweeper Vacuum means vacuum equipment that is suitable to clean up material spilt by the 
Stevedore or Stevedore's Agents by sweeping the material into a vacuum head and containing 
that material within the equipment. 

Term means the Initial Term and any extension of the Initial Term, including any period of holding 
over. 

Transport Activities means activities, including Business Practices and making decisions 
associated with the use of a vehicle on a road, including driving or maintaining a vehicle, 
consigning, scheduling, packing, loading, managing the loading or unloading, unloading or 
receiving goods for transport by road or carried by road or contracting, directing or employing any 
person to do any of the foregoing. 

Vessel Details means vessel name, voyage number, estimated time of arrival, receiving, cut-off 
and delivery dates for vessels arriving at a Licensed Area. 

Vessel Port Use Contract means a contract under Flinders Ports Standard Terms and 
Conditions (Use of Ports, Facilities and Services by Vessels) between the Licensor and a 
Customer (as defined in that contract). 

Wharf Electrical Services means the existing wharf power outlets and power for stevedoring 
requirements designated from time to time by the Licensor for common use by occupiers of the 
Land. 

Works has the meaning given to that term in clause 6.9(a)6.9(a)3.9(a). 

1.2 Interpretation 

In this Agreement: 

(a) headings are for ease of reference only and do not affect interpretation; 

(b) the singular includes the plural and vice versa, and a gender includes other genders; 

(c) a reference to a party to a document includes the party's heirs, executors, administrators, 
successors and permitted assigns; 
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(d) a reference to this Agreement or any other document, notice or form includes a reference 
to it as novated, altered, replaced or amended and includes its schedule, annexures and 
appendices; 

(e) a reference to a person or persons includes a natural person, partnership, body corporate, 
association, governmental or local authority or agency or other entity;  

(f) a reference to an Act or any statute or Laws includes: 

(i) any delegated legislation, ordinance, regulation, instrument, rule, code or by-law; 

(ii) any notice, demand, order, direction, requirement or obligation (including any 
given or imposed by a Relevant Authority); and 

(iii) any consolidations, amendments, re-enactments or replacements, 

of or under any of them, and where the context allows includes the Building Code of 
Australia and the specified Australian Standards; 

(g) the meaning of general words is not limited by specific examples introduced by 
"including", "for example" or similar expressions; 

(h) any agreement, representation, warranty or indemnity by two or more parties (including 
where two or more persons are included in the same defined term) binds them jointly and 
severally;  

(i) any agreement, representation, warranty or indemnity in favour of two or more parties 
(including where two or more persons are included in the same defined term) is for the 
benefit of them jointly and severally; 

(j) all money payable by the Stevedore to the Licensor and costs recoverable from the 
Stevedore by the Licensor is recoverable as a liquidated debt and if no date for payment 
is specified is payable forthwith on demand; 

(k) anything which the Stevedore is required to do must be done at the cost of the Stevedore 
and to the reasonable satisfaction of the Licensorunless otherwise provided in this 
Licence; 

(l) where any costs or expenses of the Licensor are payable by or to be reimbursed by the 
Stevedore, the costs and expenses include the Licensor's legal costs and expenses and 
unless this Agreement specifically provides otherwise are to be paid or reimbursed on a 
full indemnity basis; 

(m) where the words 'Not Applicable' appear opposite an Item in the Schedule then each 
clause which specifically refers to that Item is of no effect; 

(n) a word or expression defined in the Corporations Act or the A New Tax System (Goods 

and Services Tax) Act 1999 (Cth) has the meaning given to it in that Act. 

2. Non-exclusive licence 
(a) The Licensor grants the Stevedore a non-exclusive licence throughout the Term to use 

the Licensed Area for the Permitted Use on the terms and conditions set out in this 
Agreement, subject to the encumbrances, leases or other interests (if any) affecting the 
Licensed Area. 

(b) The Stevedore acknowledges and agrees that: 

(i) the Stevedore has no right of exclusive occupation or use of the Licensed Area; 

(ii) the Stevedore has no proprietary interest in the Licensed Area; 

(iii) the Stevedore's rights in relation to the Licensed Area rest in contract only; 

(iv) the Stevedore shares occupation or use of the Licensed Area with the Licensor 
and any person authorised by the Licensor, except for the time that the Stevedore 
is using the Licensed Area as specified in clause 2(d); 
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(v) access to and use of the Licensed Area may not always be available to the 
Stevedore but the Licensor will use best endeavours to accommodate the 
Stevedore’s use of the Licensed Area, where possible; 

(vi) the Licensor may at any time (if, acting reasonably, it considers it reasonably 
necessary to do so,  including for the safe or efficient control, operation and 
management of the Licensed Area, the Land, vessels or the Port or in the event of 
an emergency, Pollution or Contamination) withdraw, suspend, reallocate, 
postpone, otherwise vary or modify the Stevedore's access to and use of the 
Licensed Area; and  

(vii) nothing in this Agreement gives the Stevedore or Stevedore’s Agents any rights to 
access or use the berths or Licensor’s facilities (such as the storage sheds at 
Berths 18 to 20 Inner Harbour) adjoining the Licensed Area or gives the Stevedore 
any right of priority to use the berths or Licensor’s facilities adjoining the Licensed 
Area and the Licensor may grant rights to other persons to, without limitation, to 
moor vessels at the Licensed Area and load and unload vessels that are alongside 
the Licensed Area, provided that such rights do not detrimentally affect the 
Stevedore’s rights under this Agreement. 

(c) In exercising its rights under clause 2(b)(iv) or 2(b)(vi) the Licensor must, except in the 
event of an emergency, Pollution or Contamination, use reasonable endeavours to 
minimise disruption to the Stevedore’s business conducted at the Licensed Area. 

(d) The Stevedore's right to use the Licensed Area is further limited to those times: 

(i) during which a Stevedores customer’s vessel is berthed in connection with and 
participating in the Permitted Use; and 

(ii) the Licensed Area is reasonably required by the Stevedore to load or unload the 
Cargo on or from that Stevedores customer’s vessel (including a reasonable 
amount of time for the related prior setting up and subsequent cleaning up of the 
Licensed Area). 

(e) This licence: 

(i) begins on the Commencement Date; and 

(ii) subject to: 

(A) clause 8.68.65.6 (Holding over); and 

(B) the valid termination of this Agreement in accordance with its terms, 

ends at midnight on the expiry of the Term. 

3. Open access conditions 
(a) The Licensor warrants that: 

(i) it will not undertake any stevedoring, logistics or other activity that is competitive 
with the services supplied by the Stevedore within or in connection with the 
Licensed Areas (Competitive Services) but that any Competitive Services will be 
supplied by a separate Licensor Related Entity which is ring-fenced from Licensed 
Personnel and the systems and business activities of the Licensor; 

(ii) the Licensed Areas, including all berths and related infrastructure, will be operated 
on a common user basis for the Term; and 

(iii) it will not discriminate in the provision of access to Licensed Areas (or for the use 
or supply of any equipment, machinery, Services, Utilities or Amenities within or 
associated with the provision of services by stevedores at Licensed Areas) as 
between the Stevedore and a Licensor Related Entity. 

(b)  Without limitation to clause 3(a), the Licensor warrants that it will not: 
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(i) offer a longer period of free or otherwise discounted storage within the Licensed 
Areas for cargo handled by a Licensor Related Entity than for Comparable Cargo 
handled by the Stevedore; 

(ii) offer to waive storage fees, or to otherwise discount such fees, for cargo handled 
by a Licensor Related Entity to a greater extent than, or in different circumstances 
to, offers made to waive storage fees, or to otherwise discount such fees, for 
Comparable Cargo handled by the Stevedore; 

(iii) offer more favourable storage terms for storage within the Licensed Areas, for 
cargo handled by a Licensor Related Entity than for Comparable Cargo handled 
by the Stevedore;   

(iv) offer a Licensor Related Entity more favourable terms for the use or supply of any 
equipment, machinery, Services, Utilities or Amenities within or associated with 
the provision of services by stevedores at Licensed Areas, than the terms offered 
to the Stevedore for the use of similar equipment, machinery, Services, Utilities or 
Amenities; 

(v) discriminate between the Stevedore and any Related Licensor Entity in relation to: 

(A) rules about the receival and delivery of any cargo within the Licensed 
Areas; 

(B) the allocation, or making available, of equipment, machinery, Services, 
Utilities or Amenities; and 

(vi) discriminate in the allocation, or making available, of space within the Licensed 
Areas, such thatany Licensor Related Entity is provided with more favourable 
access to laydown areas for cargo compared with the areas allocated, or made 
available, to the Stevedore for Comparable Cargo. 

(c) The Licensor, and any Licensor Related Entity, will not engage in conduct for the purpose 
of preventing or hindering the provision of any services by the Stevedore to its customers. 

4. Confidentiality and Ringfencing 

4.1 Access to and use of ring-fenced Confidential Information 

(a) The Licensor must not require the Stevedore to provide any Confidential Information to it 
in connection with this Agreement unless and strictly to the extent that provision of that 
Confidential Information is: 

(i) reasonably necessary for the Stevedore to undertake the Permitted Use; 

(ii) required by law or government authority; or 

(iii) consented to by the Stevedore. 

(b) For the avoidance of doubt, the Licensor must not require the Stevedore to provide any 
Confidential Information to it about freight rates, terms and conditions agreed with a 
customer, the terms or duration or renewal of any stevedoring contract, or any customer 
specific forecast of freight or cargo volumes. 

(c) The Licensor must keep confidential any Confidential Information provided to it by  
the Stevedore and only allow Licensor Personnel to access that Confidential Information. 

(d) The Licensor must (and the Licensor will procure that Licensor Personnel will) only use or 
disclose Confidential Information provided by the Stevedore for the purpose of complying 
with this Agreement. 

(e) The Licensor must appoint, and must notify the Stevedore of the identity of, a compliance 
officer who is responsible on a day to day basis for monitoring the Licensor’s compliance 
with clauses 3, 4 and 5 of this Agreement. 

(f) The Licensor must implement a compliance education program for Licensor Personnel, 
which: 



 

MinterEllison | Ref: 1322422 Stevedoring Licence v4.0 (271020) | page 13 
 
ME_177664545_1ME_177664545_1ME_177664545_1 

Formatted: Font: 6.5 pt, Font color: Gray-90%

Formatted: Font: 6.5 pt, Font color: Gray-90%

(i) provides comprehensive training and information on the Licensor’s obligations 
under clause 3, 4 and 5 of this Agreement; 

(ii) is given once every 2 years to Licensor Personnel; and 

(iii) forms part of the induction of new Personnel within 30 days of the commencement 
of their position with the Licensor, 

and must provide to the Stevedore, by 1 June each year, a copy of all training materials 
used for the purpose of compliance with this clause 4.1. 

(g) The Licensor must establish and maintain effective IT systems and security measures to 
safeguard the Confidential Information of the Stevedore from unauthorised access, use, 
copying or disclosure (including, without limitation, any access to or use of Confidential 
Information by any Licensor Related Entity or . These measures will include: 

(i) requiring the use of individual user names, passwords and access keys by any 
Licensor Personnel who have access to the Confidential Information of the 
Stevedore; and 

(ii) recording a log of Licensor Personnel who access Confidential Information of the 
Stevedore stored in the Licensor’s IT system and providing a copy of that log to 
the Stevedore, if requested at any time. 

4.2 Limited Disclosure 

(a) The Licensor may only disclose Confidential Information of the Stevedore: 

(i) to the extent necessary for that Licensor to provide access or services to the 
Stevedore associated with the Permitted Use; 

(ii) to the extent necessary for the provision of advice from legal advisers, financiers, 
accountants or other consultants or professional advisers, or notifications required 
to brokers, insurers, claims assessors, provided that: 

(A) the disclosure is first approved in writing by the compliance officer, having 
regard to clauses 3, 4 and 5 of this Agreement in making a decision on 
whether to grant such approval; and 

(B) the person to whom the disclosure is made is under a legal obligation to 
keep the information confidential (including from any officers or staff of 
Licensor Related Entities); 

(iii) to the chief executive of the Licensor (or his or her nominee) to extent necessary 
for the purpose of resolving a Dispute in accordance with clause 14.2; 

(iv) to ESCOSA, any other government agency to the extent necessary to comply with 
any written request by that agency; 

(v) where required by law, provided that, where permissible, the Licensor first 
endeavours to consult with the Stevedore in order to limit the extent to which such 
Confidential Information is disclosed; and 

(vi) to the extent the disclosure is reasonably required to protect the safety or security 
of persons or property or in connection with an emergency. 

(b) The Licensor must retain records of any Confidential Information of the Stevedore 
disclosed in accordance with this clause 4.2 for a period of not less than five years from 
the date the Confidential Information is disclosed. 

4.3 Confidentiality policy 

(a) The Licensor must establish and maintain a confidentiality policy setting out the policies 
and procedures that the Licensor has established to ensure that Licensor Personnel 
comply with the Licensor’s obligations under this clause 4. 

(b) The Licensor will provide a copy of the confidentiality policy to the Stevedore: 

(i) within 20 Business Days of the Commencement Date; and 

(ii) within 5 Business Days of any amendment to the confidentiality policy. 
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4.4 Ring Fenced Personnel 

(a) The Licensor must ring fence the operations, systems, management and activities of the 
Licensor from those of Licensor Related Entities, including procuring that no Licensor 
Personnel are: 

(i) employed or engaged by a Licensor Related Entity; or 

(ii) are responsible for, or are otherwise engaged in the management or provision of, 
any Licensor Related Entity. 

(b) The Licensor will ensure that any remuneration, bonuses or financial incentives of 
Licensor Personnel are not influenced by, or calculated in any manner by reference to 
(whether in whole or in part), the financial or business performance of a Licensor Related 
Entity. 

(c) In relation to any Licensor Personnel who have had access to Confidential Information of 
the Stevedore within a period of 6 months before ceasing to be employed or engaged by 
the Licensor, it must procure that any such Licensor Personnel are not employed or 
engaged, within 6 months of ceasing to be Licensor Personnel, to work in any Licensor 
Related Entity which is engaged in the provision of any Competitive Services. 

4.5 Licensor compliance with confidentiality and ring-fencing measures 

(a) The Licensor must notify the Stevedore in writing of any breach or reasonably likely 
breach of clauses 3, 4 or 5 of this Agreement within 5 Business Days of becoming aware 
of such breach or likely breach. 

(b) The Stevedore may, at any time (and irrespective of whether it receives a notice under 
clause 4.5(a), notify the Licensor of any concern it has regarding any breach or likely 
breach of clauses 3, 4 or 5.  

(c) If the Licensor receives notice from the Stevedore under clause 4.5(b), the Licensor must: 

(i) consult in good faith with the Stevedore concerning the concerns raised by the 
Stevedore, including any surrounding circumstances; 

(ii) reasonably investigate the basis of any breach or likely breach; 

(iii) provide the Stevedore with a written report within 10 Business Days of receiving 
the notice under clause 4.5(b) provide a full and complete description of the 
investigation undertaken and the findings reached by the Licensor. 

5. Berth allocation principles 
(a) As soon as reasonably practicable, and within no more than 20 Business Days of the 

Commencement Date, the Licensor must introduce and publish on its website the berthing 
allocation rules (Berthing Allocation Rules) that govern the berthing of vessels at berths 
within the Licensed Areas. 

(b) The Licensor will comply with the Berthing Allocation Rules. 

(c) The Berthing Allocation Rules must provide for scheduling and management of vessels 
accessing berths within the Licensed Areas in a manner that does not discriminate 
between shipping lines, including not treating shipping lines that are to be loaded or 
unloaded by a Licensor Related Entity more favourably or with higher priority than 
shipping lines to be loaded or unloaded by the Stevedore.  

(d) The Licensor will not vary any published Berthing Allocation Rules unless and until it has: 

(i) provided the Stevedore with a copy of the amended Berthing Allocation Rules; 

(ii) allowed the Stevedore not less than 10 Business Days to provide feedback on the 
proposed amendments; 

(iii) reviewed and considered in good faith any feedback provided by the Stevedore 
about the proposed amendments. 
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(e) The Stevedore may refer as a Dispute the terms of any Berthing Allocation Rules 
proposed by the Licensor, to the extent that the Stevedore considers such Berthing 
Allocation Rules fail to satisfy the non-discrimination principle in clause 5(c). 

3.6. Stevedore obligations  

3.16.1 Licence Fee 

The Stevedore must pay the Licensor the Licence Fee annually in advance, the first such 
instalment to be paid on the Commencement Date. 

3.26.2 Services, Utilities and Amenities 

(a) The Stevedore may use on a non-exclusive basis the Amenities and the Wharf Electrical 
Services during the Term in accordance with the terms and conditions of this Agreement.  

(b) Subject to clause 6.26.23.2(c), the Stevedore must punctually pay to the supplier of the 
Services when payable or, if the Licensor pays for those services, reimburse the Licensor 
on demand: 

(i) all fees or charges for the installation, connection, supply, disconnection, 
reconnection, consumption, use or rental of the Services by the Stevedore; and 

(ii) all charges connected with the operation of the Stevedore's business on and the 
Stevedore's occupancy of the Licensed Area including all licence and inspection 
fees, provided that where Services are used or consumed by the Stevedore in 
conjunction with other occupiers of the Licensed Area, then the Stevedore is only 
liable for that part of the fees or charges properly apportioned to the Stevedore’s 

use of the Licensed Area. 

(c) The Stevedore acknowledges and agrees that: 

(i) any power consumption costs which are outside of normal operational use (as 
reasonably determined by the Licensor) will be payable by the Stevedore (on a full 
indemnity basis) to the Licensor on demand; 

(ii) if there is a fault, damage to, disruption to or any other issues with the Wharf 
Electrical Services the Stevedore must notify the Licensor of the same on 08 8447 
0600. If the Licensor determines it is necessary, it will arrange for the attendance 
of an electrician; 

(iii) if the attendance of an electrician or others is required to remedy or repair a fault, 
damage to, disruption to or any other issues (including re-setting of the Wharf 
Electrical Services due to a disruption) as a result of negligence, misuse or 
excessive demand by the Stevedore or the Stevedore’s Agents (as reasonably 
determined by the Licensor), the Stevedore will reimburse the Licensor all actual 
costs (on a full indemnity basis) associated with the attendance of an electrician or 
others actually require for the repair on demand. The Licensor must promptly 
provide on reasonable request by the Stevedore reasonably detailed invoices or 
quotes in respect of those costs; and 

(iv) no ancillary electrical items or supplementary distribution equipment will be 
provided by the Licensor. 

(d) If not already separately metered and where such services are solely consumed by the 
Stevedore, the Stevedore will upon demand from the Licensor to do so at the Stevedore’s 

cost arrange the installation, connection and supply of separately metered Services to the 
Licensed Area. 

(e) The Licensor and the Stevedore acknowledge that the Licensor is not liable or obliged to 
pay any cost, expense, fee or charge incurred or accrued by the Stevedore in respect of 
the installation, connection, supply, consumption, use or rental of any Services at any time 
during the Term. 

(f) The Stevedore will pay the Licensor on demand any costs (on a full indemnity basis) 
associated with the cleaning, maintenance, repair or replacement of the Amenities, 
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Services and Wharf Electrical Services incurred by the Licensor or Licensor’s Agents due 
to misuse of the Services by the Stevedore or the Stevedore’s Agents. 

3.36.3 Costs 

The Stevedore must pay on demand: 

(a) the Licensor's reasonable costs (including any legal costs) in respect of preparing and 
negotiating this Agreement and any dealing with this Agreement or the Licensed Area (for 
example renewal, extension, variation, surrender, guarantee, Sub-licensing, assignment, 
transfer or mortgage of this Agreement) and incidental documents; 

(b) all stamp duty in respect of this Agreement and any dealing with this Agreement or the 
Licensed Area and incidental documents; 

(c) the Licensor's reasonable costs in respect of any application by the Stevedore for the 
consent of the Licensor to any dealing under this Agreement or otherwise with respect to 
the Licensed Area (whether consent is granted, granted conditionally or refused); 

(d) the Licensor's reasonable costs of considering, approving and supervising anything 
requiring the Licensor's consent or approval (for example, alterations to the Licensed 
Area); 

(e) the Licensor's reasonable costs in respect of any breach or default of this Agreement by 
the Stevedore (including preparing and serving a notice of breach); and 

(f) the Licensor's reasonable costs in relation to any application for development or planning 
approval or consent (if required) in respect of the grant of this Agreement or the Permitted 
Use. 

3.46.4 Permitted Use 

The Stevedore must: 

(a) only use, or permit the use of, the Licensed Area for the Permitted Use; 

(b) conduct the Stevedore's business in good faith in accordance with the best method and in 
a reputable manner; 

(c) suppress or minimise dust arising from, caused by or contributed to by the Stevedore's 
use of the Licensed Area, including from the loading, unloading or storage of Cargo, to the 
Licensor’s absolutereasonable satisfaction; 

(d) obtain and comply with all the conditions of all consents, approvals and licences from 
Relevant Authorities to use the Licensed Area for the Permitted Use, except the 
Stevedore is not required to comply with any conditions requiring it to carry out works of a 
capital or structural nature (unless required due to the wilful or negligent act or omission of 
the Stevedore or the Stevedore’s Agents or arising from the Stevedore’s particular use or 

default under this Agreement; and 

(e) on demand, provide the Licensor with copies of those consents, approvals and licences. 

3.56.5 Prohibitions 

The Stevedore must not and must prohibit the Stevedore's Agents and others over whom it has 
control from: 

(a) using or permitting any use to be made of the Licensed Area which would enable or 
prompt a Relevant Authority to issue any notice preventing or restricting the use of the 
Licensed Area or requiring structural alterations or repairs to the Licensed Area; 

(b) storing Cargo on or about the Licensed Area or the Common Area, other than for a 
temporary period (as determined by the Licensor at its absolutereasonable discretion) that 
is directly related to the Permitted Use; 

(c) parking delivery vehicles on the Licensed Area and any Common Areas during loading or 
unloading in any place other than a place allotted by the Licensor (acting reasonably) for 
such purposes; 
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(d) materially obstructing, causing a nuisance or annoyance to or in any way causing any 
material interference to the Licensor or anyone else lawfully using the Licensed Area, 
Common Area, Land or Port; 

(e) sleeping or permitting anyone to sleep at the Licensed Area; 

(f) holding or permitting an auction or liquidation or closing down sale at the Licensed Area; 

(g) bringing or permitting to be brought onto the Licensed Area any dangerous, noxious, 
odorous, explosive or inflammable substance, unless normally used for the Permitted Use 
or cleaning the Licensed Area; 

(h) installing any electrical equipment on the Licensed Area which may overload the cables 
switchboard or sub-boards to or within the Licensed Area or any Common Area; 

(i) bringing onto the Licensed Area anything of such weight, size or nature as (in the 
Licensor's reasonable opinion) mightis likely to damage the Licensed Area; 

(j) painting, displaying or attaching any sign advertisement name or notice outside or visible 
from outside the Licensed Area; 

(k) permitting any unlawful, unsafe, noxious, dangerous or offensive activity, business or 
process to be undertaken in, on or about the Licensed Area; 

(l) undertaking any construction, demolition, alteration, repair or maintenance work involving 
burning, cutting, welding, riveting, grinding, drilling, grit, sand or shot blasting, or any other 
heat, flame, flash or spark producing operation, together with any related or ancillary 
activities until it has submitted to the Licensor a Hot Work Notice and has received written 
acknowledgement of receipt of the notice from the Licensor; and 

(m) obstructing the entrances exits driveways and pedestrian footways in and to the Licensed 
Area. 

3.66.6 Assignment and other dealings  

(a) The Stevedore must not create or allow to come into existence: 

(i) a Security over the Stevedore's interest in this Agreement (including a mortgage of 
this Agreement); or 

(ii) a Security which is not a Permitted Security affecting the Stevedore's Property, 

without the Licensor's consent. 

(b)(a) Without limiting clause 3.6(a), tThe Stevedore must not assign, transfer, novate, sub-
licence, sub-let or grant any right to use, possess, occupy or share possession, mortgage, 
part with possession, encumber (other than by way of Permitted Security) or otherwise 
deal with its interest as licensee or any of its rights or liabilities under this Agreement 
without the consent of the Licensor (which consent maymust not be unreasonably 
withheld at the Licensor's absolute discretionor delayed). 

(c)(b) Where the Stevedore is a company (other than a listed company or a subsidiary of a listed 
company) there is a deemed assignment of this Agreement requiring the Licensor's 
consent if: 

(i) a person or a group of persons cease to be entitled to at least 50% of the 
Stevedore's share capital; 

(ii) a person or group of persons who on the date the Stevedore became the 
Stevedore were not entitled to more than 50% of the Stevedore's share capital 
become entitled to more than 50% of that share capital; 

(iii) there is a dealing or series of dealings in the shares of the Stevedore or a holding 
company of the Stevedore (including the creation of new shares) so that there is a 
change in effective control of the Stevedore; or 

(iv) a change to the constitution of the Stevedore varies the rights attaching to any 
issued shares in the Stevedore, 
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provided that any transfer of shares by inheritance or transfer of shares within the same 
corporate group for the purposes of a corporate reconstruction is to be ignored for the 
purposes of this clause. 

(d) If the Stevedore deals with this Agreement, the Stevedore must still comply with this 
Agreement for the balance of the Term.  

(e)(c) If the Stevedore requests the Licensor's consent to a dealing, the Stevedore must on 
demand from the Licensor (and before the Licensor is required to determine whether it 
consents to the proposed dealing): 

(i) pay all arrears of Licence Fee and remedy any other outstanding breaches of this 
Agreement;  

(ii) pay the Licensor's reasonable estimate of complying with this Agreement, 
including terms relating to the state of repair, cleaning and painting;  

(iii)(ii) provide to the Licensor a copy of any relevant document reasonably required by 
the Licensor; 

(iv)(iii) establish that the other party to the proposed dealing (third party) is respectable, 
responsible, solvent and suitablecapable of complying with its obligations under 
this Agreement to the Licensor's reasonable satisfaction, in its absolute discretion;  

(v)(iv) provide to the Licensor information reasonably required by the Licensor about the 
financial standing and business experience of the third party; and 

(vi)(v) in addition to payment of the Licensor’s costs in accordance with clause 3.3, pay 
the Licensor's reasonable costs of: 

(A) enquiries about the proposed dealing or the third party; and 

(B) perusing preparing and stamping the documents required by the Licensor. 

(f)(d) If the Licensor consents, the Stevedore must ensure that, before the dealing, the third 
party: 

(i) covenants with the Licensor to comply with this Agreement; and 

(ii) provides such guarantees for the performance of the third party's obligations under 
this Agreement as the Licensor reasonably requires. 

(g)(e) If the Stevedore mortgages this Agreement: 

(i) the rights of the Licensor under this Agreement have priority to the rights of the 
mortgagee; and  

(ii) section 139 of the Real Property Act 1886 (SA) does not apply to the mortgage. 

(f) If the Licensor assigns the Headlease, the Licensor must procure any transferee to sign a 
deed of covenant (on terms and conditions reasonably acceptable to the Licensor) in 
favour of the Stevedore under which the transferee agrees to observe and be bound by 
the terms of this Licence. 

3.76.7 Repair, Maintenance and Cleaning 

(a) The Stevedore will keep the Stevedore's Property in good repair and condition and good 
working order. having regard to their condition at the Commencement Date, provided that 
the Stevedore will be under no obligation to repair damage: 

(i) caused by fair wear and tear; 

(ii) caused by fire, flood, lightning, act of god or war; or 

(iii) of a capital or structural nature (except where caused by the Stevedore’s wilful or 

negligent act or omission) or breach of this Agreement. 

(b) The Stevedore will not cause or permit the condition of the Stevedore's Property to 
become or remain dangerous, dilapidated or ruinous. 

(c) The Stevedore will (and will ensure that the Stevedore’s Agents will) upon: 
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(i) completion of every access to, occupation or use of the Licensed Area or adjoining 
areas; and 

(ii) the expiration of the Term or the earlier termination of this Agreement, 

vacate and ensure that the Licensed Area and any adjoining areas: 

(iii) are clean and tidy to the Licensor's reasonable satisfaction; 

(iv) are free of rubbish, Cargo, the Stevedore's Property or any property of the 
Stevedore’s Agents’ and any other items brought on or about the Licensed Area or 
adjoining areas by them to the Licensor's reasonable satisfaction; and 

(v) empty all rubbish bins used by the Stevedore or the Stevedore’s Agents from the 
Licensed Area into a dedicated refuse collection point and return the empty bins to 
the wharf and shed areas. 

(d) The Stevedore acknowledges and agrees that: 

(i)  the dedicated refuse collection point is provided for wharf and general operational 
waste only. It is not suitable for: 

(A) quarantine waste; 

(B) oily waste; or 

(C) any Contaminated refuse or controlled substances; 

(ii) removal of large quantities of Cargo packing material, such as dunnage, that 
overfills the collection point will remain the responsibility of the Stevedore; and 

(iii) misuse of the collection point by way of overfilling or inappropriate waste disposal 
may result in any additional waste disposal costs being payable by the Stevedore 
(on a full indemnity basis) to the Licensor on demand or termination of the 
collection point or waste disposal service.  

(e) The Stevedore must not damage or permit to be damaged by the Stevedore or the 
Stevedore’s Agents the Licensed Area or the Licensor's Property and the Stevedore must 
pay all the Licensor's reasonable costs (on a full indemnity basis) in respect of carrying 
out any works to repair any such damage within seven days after receiving notice from the 
Licensor. 

(f) The Stevedore must, throughout not block or obstruct or permit any blockage or 
obstruction by the Stevedore’sStevedore or the Stevedore’s Agents’ use or 

occupationAgents of the Licensed Area, keep allany sewer and water pipes and all drains 
in or on or servicing the Licensed Area and must keep the sewer, water pipes and drains 
in a clean and sanitary condition and free and clear from any obstruction or blockage to 
the extent caused or contributed to by the Stevedore or the Stevedore’s Agents. 

(g) The Stevedore must not deposit or leave nor permit any of the Stevedore's Agents to 
deposit or leave any rubbish waste or garbage in any Licensed Area. 

(h) The Stevedore must not store plant, equipment, dunnage and waste in a manner that 
enables rainwater to collect sufficient to support mosquito breeding. 

(i) The Stevedore must promptly report to the Licensor any instances of vermin or mosquito 
infestation. 

(j) The Licensor is not required to repair or maintain fair wear and tear in respect of the 
Licensed Area. 

(k) The Licensor is not under any obligation to repair or replace the Licensed Area or any of 
the Licensor's Property. 

(l) Without creating any obligation on the Licensor to rectify any non-compliances by the 
Stevedore, the Stevedore will pay to the Licensor on demand all reasonable costs (on a 
full indemnity basis) associated with rectifying non-compliance with this clause. 
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3.86.8 Fire Safety 

The Stevedore must take such precautions against fire in respect of the Licensed Area and the 
Stevedore's Property as are required pursuant to any present or future Laws or by any Relevant 
Authority (including about sprinklers and fire alarms). 

3.96.9 Alterations or Additions by Stevedore 

(a) The Stevedore must not carry out or permit repairs, replacements, works, improvements, 
erections, alterations, additions or installations (Works) at or to the Licensed Area without 
the Licensor's approval.  If the Licensor approves any Works the Stevedore must ensure 
that the Works are done: 

(i) in a proper and workmanlike manner; 

(ii) by contractors approved by the Licensor; (acting reasonably); and 

(iii) in accordance with: 

(A) any reasonable conditions imposed by the Licensor (including as to 
payment of its costs and insurance); 

(B) any plans, specifications or schedule of finishes approved by the Licensor; 
and 

(C) all Laws and the requirements of all authorities. 

(b) The Stevedore must obtain from all relevant authorities all approvals or permits necessary 
to enable the Works to be lawfully effected and must on the reasonable request by the 
Licensor produce for inspection copies of all the approvals and permits. 

(c) Upon completion of the Works the Stevedore must obtain and produce to the Licensor any 
certificates of compliance or certificates of classification or occupancy issued by a relevant 
authority. 

(d) Despite any approval or consent given by the Licensor in relation to any Works proposed 
by the Stevedore, the Licensor gives no warranty, assurance or representation as to the 
suitability of the Licensed Area for the Permitted Use. 

(e) Despite the provisions of this Agreement, the Licensor or the Licensor's Agents' receipt of 
documents or examination, comment, consent or approval of any design, construction or 
Stevedore’s Works of the Stevedore or Stevedore's Agents (Licensor’s Consideration) 
does not relieve the Stevedore from any liability arising from or from responsibility for the 
Stevedore’s or the Stevedore's Agents’ errors or omissions or compliance with the 

requirements of this Agreement in relation to design, construction or Stevedore’s Works 

undertaken by the Stevedore or create any obligation or liability on the Licensor or the 
Licensor’s Agents and the Stevedore is responsible for and releases and indemnifies the 

Licensor and the Licensor’s Agents for any act, error or omission or failure by the Licensor 
and the Licensor’s Agents arising from or related to the Licensor’s Consideration. 

(f) Despite any other clause in this Agreement, where this Agreement requires the Stevedore 
to undertake any maintenance, repairs, renewal, cleaning or replacement which are of a 
capital or structural nature (Structural Repairs): 

(i) the Stevedore must first obtain the consent of the Licensor at its absolute 
discretion; and 

(ii) the Licensor may (without any obligation to do so) elect to execute the Structural 
Repairs on the Stevedore 's behalf in which case the Stevedore must pay all the 
Licensor 's reasonable costs in respect of carrying out such Structural Repairs 
within seven days after receiving notice from the Licensor. 

3.106.10 Notifications by Stevedore 

The Stevedore must give prompt notice to the Licensor of any: 

(a) injury to or death of any person; 

(b) Cargo spills or Contamination; 
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(c) event of default referred to in clause 8.18.15.1; 

(d) non-compliances with the Environmental Management Plan; 

(e) breach of security under the Maritime Transport and Offshore Facilities Security Act 2003 
(Cth);  

(f) accident or want of repair; 

(g) circumstance reasonably likely to cause or which has caused any damage, destruction, 
risk or hazard to property, including the Services, or to any person; or 

(h) any structural or other defects that become known to the Stevedore, 

on or about the Licensed Area or adjoining areas (including any Port waterways, access roads or 
stormwater drainage systems) to the extent caused or contributed to by the Stevedore or the 
Stevedore’s Agents and of which the Stevedore is aware or ought reasonably to be aware. 

3.116.11 Stevedore's Insurance 

(a) The Stevedore must keep current at all times: 

(i) general liability insurance covering the Stevedore’s use or occupation of the 

Licensed Area, the Land and Port for at least the amount specified in Item 6 (or 
any other amount the Licensor requires); 

(ii) industrial special risk insurance for usual risks and covering the Stevedore's 
Property for their full re-instatement value; 

(iii) workers compensation insurance; 

(iv) motor vehicle insurance covering property damage for all motor vehicles used by 
the Stevedore at the Licensed Area and the Land; and 

(v) a policy covering the Stevedore for any Pollution or Contamination arising from its 
use of the Licensed Area, the Land and Port.; and 

(vi) any other insurance reasonably required by the Licensor. 

(b) The insurance policies the Stevedore effects under this clause must: 

(i) be with an insurer, and on terms, approved by the Licensor (acting reasonably); 

(ii) note the Licensor for its rights and interests; 

(iii) cover events occurring while the policy is current, regardless of when claims are 
made; and 

(iv) have no limit on the number of claims that can be made. 

(c) In respect of the insurance required by this clause, the Stevedore must provide the 
Licensor with: 

(i) a copy of each policy when the Licensor (acting reasonably) requests; and  

(ii) a certificate of currency for each policy: 

(A) before entering the Licensed Area; 

(B) on each renewal of the insurance; and 

(C) otherwise when the Licensor (acting reasonably) asks. 

(d) The Stevedore must notify the Licensor immediately if: 

(i) something happens (of which the Stevedore is aware or ought reasonably to have 
been aware) which could give rise to a claim under, or could prejudice, a policy 
required by this clause 6.116.113.11; or 

(ii) a policy required by this clause 6.116.113.11 is cancelled. 

(e) The Stevedore must not do anything or allow anything to be done which may in anyway 
invalidate or violate the conditions of any insurance policies or required by this clause 
6.116.113.11. 
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(f) In respect of the Stevedore's insurance required by this clause, the Stevedore must not, 
without the Licensor's consent: 

(i) vary or cancel the insurance or allow it to lapse; or 

(ii) enforce, conduct, settle or compromise insurance claims. 

(g) If the Stevedore does anything which increases the premium payable under any of the 
Licensor's insurance policies, the Stevedore must pay to the Licensor the reasonable and 
proper amount of that increase. 

3.126.12 Laws and Port Standards and Procedures 

(a) The Stevedore must at all times and on time comply with: 

(i) all Laws in respect of the: 

(A) Licensed Area (whether imposing obligations on the owner or occupier); 

(B) Stevedore's activities conducted at the Licensed Area; 

(C) Stevedore's Property and Cargo; and 

(D) Stevedore's use and occupation of the Licensed Area;  

(ii) all Port Standards and Procedures; and 

(iii) any directions from the Department of Agriculture, Water and the Environment, 
Biosecurity SA and the Department of Home Affairs and Australian Border Force., 

but nothing requires the Stevedore to carry out any structural or capital works unless and 
to the extent required due to the wilful or negligent act or omission of the Stevedore or the 
Stevedore’s Agents or to the extent arising from the Stevedore’s breach of its obligations 
under this Agreement. 

3.136.13 Dust 

(a) The Stevedore acknowledges that other land in the vicinity of the Licensed Area (including 
land under the control of the Licensor) is used and may continue to be used for the 
purpose of activities that may result in dust being created and deposited on the Licensed 
Area. 

(b) The Stevedore must not make or bring any Claim against the Licensor or any of the 
Licensor's Agents in respect of any such activities or such dust including that the 
Stevedore may not seek or apply for any type of injunction or other form of statutory or 
equitable relief. 

(c) On written request from the Stevedore, the Licensor must use reasonable endeavours to 
minimise and procure that all occupiers of the Port minimise dust from neighbouring 
premises provided that the Stevedore has first taken action using its reasonable 
endeavours to procure the minimisation of dust from those neighbouring premises. 

3.146.14 No Representations or warranties 

Without limiting anything else in this Agreement, the Stevedore hereby expressly acknowledges 
and agrees with the Licensor as follows: 

(a) no warranty, representation, assurance, description, inducement or condition is given or 
made by or on behalf of the Licensor in respect of this Agreement including without 
limitation in respect of: 

(i) the Licensed Area including the state or condition of the Licensed Area (including 
any wharf or jetty) or their fitness or suitability for the purposes of the Stevedore or 
for any purpose whatsoever), and all such warranties, representations, 
assurances, descriptions, inducements or conditions other than as expressly set 
out in this Agreement, are excluded and negatived to the full extent permissible at 
law; 
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(ii) the suitability of the Licensed Area, the Port or the Land for any business or 
activity to be carried out on or in respect of the Licensed Area or in respect of the 
Services, fittings, finishes, facilities and amenities of the Licensed Area; 

(b) in agreeing to licence the Licensed Area, the Stevedore has not relied on any warranty, 
representation, condition, description, inducement or assurance in relation to the Licensed 
Area (including any wharf or jetty) (including, without limitation, in relation to the present 
state or condition of the Licensed Area (including any wharf or jetty) or their fitness or 
suitability for the Stevedore's purposes whatsoever) given or made by or on behalf of the 
Licensor, other than as expressly set out in this Agreement; 

(c) the Stevedore examined or had the opportunity to examine the Licensed Area and any 
Common Area (including any wharf or jetty) prior to entering into this Agreement and, in 
licensing the Licensed Area, relied on the Stevedore's own independent enquiries, 
inspection, investigations and researches (including, without limitation, in relation to its 
use of the Licensed Area and as to the existence or otherwise of any requisite consents 
and approvals and as to the conditions (if any) imposed as part of any such consents and 
approvals) and on the Stevedore's own skill, judgment and experience; 

(d) the Stevedore is deemed to licence the Licensed Area with full knowledge of the state and 
condition of the Licensed Area (including any wharf or jetty); and 

(e) the Licensed Area is licensed, and the rights to use any areas forming part of the 
Common Area are granted, in their present state of repair and in their present condition, 
with any and all latent and patent defects. 

3.156.15 Carbon Control Law  

(a) The Stevedore must co-operate with and assist the Licensor in respect of the Carbon 
Control Law by providing to the Licensor all information that the Licensor reasonably 
requests to enable the Licensor to: 

(i) comply with the Carbon Control Law; 

(ii) prepare any report required by the Carbon Control Law or any other law or which 
the Licensor, in relation to a legal obligation, requires prepared;  

(iii) provide any information required by law; and 

(iv) conduct and complete any environmental assessment regarding the Licensed 
Area (including any Building).   

(b) The Stevedore must, in respect of the Licensed Area, at its own cost and expense comply 
with the Carbon Control Law to the reasonable satisfaction of the Licensor. 

3.166.16 Stevedore's Agents 

The Stevedore must ensure that the Stevedore's Agents comply with the Stevedore's obligations 
under this Agreement.  If this Agreement prohibits the Stevedore from doing a thing then the 
Stevedore must ensure that the Stevedore's Agents do not do that thing.  If this Agreement 
requires the Stevedore to do a thing then the Stevedore must ensure that the Stevedore's Agents 
also do that thing. 

3.176.17 Indemnities 

(a) The Stevedore is liable for and indemnifies and must keep indemnified the Licensor, the 
Licensor's Agents, the Minister and the Minister's Agents against and in respect of any 
Claims from or otherwise in respect of: 

(i) any breach or default by the Stevedore of any of the Stevedore’s obligation under 
this Agreement; 

(ii) the death of or injury to any person or loss of or damage to property of any person 
caused or contributed to by any incident in on or about the Licensed Area or the 
use of the Licensed Area or any adjoining land or water by the Stevedore or any of 
the Stevedore's Agents (even if the use is within the Permitted Use); 
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(iii) the overflow, leakage or escape of water, fire, gas, electricity or any other 
substance or thing in or from the Licensed Area caused or contributed to by the 
Stevedore or any of the Stevedore’s Agents, or otherwise related to the use of the 

Licensed Area by the Stevedore or any of the Stevedore’s Agents; 

(iv) any private or public nuisance caused or contributed to by the Stevedore or any of 
the Stevedore's Agents; 

(v) the Stevedore's failure to notify the Licensor of any defect in the Licensed Area or 
the Licensor's Property of which the Stevedore or the Stevedore's Agents are 
aware or ought to be aware; or 

(vi) the use of the Licensed Area, the Port or any adjoining land or water by the 
Stevedore or the Stevedore's Agents, 

only to the extent caused or contributed by the negligence or wilful default of the 
Stevedore or the Stevedore’s Agents, and except to the extent caused or contributed to by 
the negligence or wilful default of the Licensor. 

(b) The indemnity is independent from the Stevedore's other obligations under this 
Agreement and does not come to an end when the Term expires or this Agreement is 
terminated.  It is not necessary for the Licensor to incur expense or make a payment 
before enforcing the indemnity. 

3.186.18 Release 

(a) The Stevedore occupies and uses the Licensed Area at its own risk. 

(b) The Stevedore agrees that the Licensor, the Licensor's Agents, the Minister and the 
Minister's Agents will have no liability or responsibility for, and that the Licensor, the 
Licensor's Agents, the Minister and the Minister's Agents are fully released from all Claims 
and the Stevedore shall not make or bring any Claim against any of the Licensor, the 
Licensor's Agents, the Minister and the Minister's Agents, directly or indirectly arising from 
or otherwise in respect of: 

(i) loss of or damage to the Stevedore's Property or the Stevedore's Agents property 
and Cargo; 

(ii) loss or damage caused or contributed to by an accident, incident, damage, death 
or injury occurring in on or about the Licensed Area, Common Area, Land or Port; 
or 

(iii) loss or damage caused or contributed to by: 

(A) flooding of the Licensed Area or blockage of any sewers, waste, drains, 
gutters or pipes; or 

(B) any malfunction, failure to function or interruption of any Services, 

except to the extent caused by the negligence or wilful default of the Licensor. 

3.196.19 Limitation of liability 

Despite any other clause of this Agreement (including clause 6.186.183.18) and to the extent 
permissible by Law, the Licensor will not be liable to the Stevedore for any Claim which comprises 
or is in respect of: 

(a) any defect in or malfunction or failure to function (properly or at all) of any Services or any 
failure to provide or make available or any delay in providing or making available any 
Services; 

(b) any action or neglect of the public, co-tenants or other occupants or users of the Licensed 
Area, Common Area, Land or Port or of adjacent land; 

(c) the Licensor exercising its rights under clause 774; 

(d) consequential, incidental, non-foreseeable, special or indirect loss or damage, including 
loss of profits, contracts or revenue; 
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(e) anything arising out of any security breach, security failure or lack of security anywhere in 
the Licensed Area, Common Area, Land or Port; or 

(f) the Stevedore's inability to access the Licensed Area, Common Area, Land or Port; 

(g) disturbance to the Stevedore by smells, dust, noise, spills, discharges, fire explosion, 
industrial action, pests, interference by the community; or 

(h)(f) a Force Majeure Event, 

except to the extent that any such liability is caused or contributed to by the negligence of the 
Licensor or the wilful breach of this Agreement by the Licensor. 

3.206.20 Lost or Discharged Item 

(a) If the Stevedore or Stevedore’s Agents cause any person, item or substance to be 

discharged or lost overboard from a vessel while it is in the Port, the Stevedore must 
ensure that: 

(i) the Licensor is immediately promptly notified of the: 

(A) location and time when the discharge or loss occurred; 

(B) characteristics and status of the person, item or substance discharged or 
lost from the vessel; and 

(C) proposed manner of recovery; and 

(ii) everything reasonably necessary is done to locate and recover the person, item or 
substance that was discharged or lost overboard as soon as possible or within the 
time specified by the Licensor, irrespective of the difficulty or cost. 

(b) The Licensor and Licensor’s Agents may do everything that the Licensor considers 
reasonably necessary to locate and recover the person, item or substance that was 
discharged or lost overboard and the Stevedore will pay or reimburse the Licensor on 
demand for all costs associated with such location and recovery. The Licensor must 
promptly provide on reasonable request by the Stevedore reasonably detailed invoices or 
quotes in respect of those costs. 

(c) The Licensor is not liable to any person for any Claim that arises out of or in connection 
with a person, item or substance that was discharged or lost overboard, including anything 
done by the Licensor or Licensor’s Agents under clauses 6.206.203.20(b) and 
6.206.203.20(d). 

(d) If the Licensor recovers an item or substance that was discharged or lost overboard 
(Discharged Item) from the Port and it is not claimed by any person after 30 days from 
the date of recovery, the Licensor and Licensor’s Agents may in the Licensor's absolute 
discretion, deal with the Discharged Item as if it were its owner, including the ability to: 

(i) modify any part of the Discharged Item; 

(ii) sell, gift or dispose of the Discharged Item; and 

(iii) dismantle, sink or otherwise destroy the Discharged Item. 

(e) Nothing in this clause 6.206.203.20 limits the application of clause 6.216.213.21. 

3.216.21 Fallen Cargo 

(a) If the Stevedore or Stevedore’s Agents cause any Cargo or other property to be lost or fall 
onto the Licensed Area or into the Port waters during loading or unloading of a vessel 
(Fallen Cargo), the Stevedore must ensure that: 

(i) loading or unloading of Cargo ceases unless it is safe to continue; 

(ii) the Licensor is immediately notified; 

(iii) the Fallen Cargo is recovered as soon and as quickly as possible or as the 
Licensor (acting reasonably) directs; 
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(iv) subject to clause 6.9(f)6.9(f)3.9(f), any damage to the Licensed Area is fully 
repaired to the Licensor's reasonable satisfaction within the time directed by the 
Licensor at the Stevedore’s cost; and 

(v) the Land and the Port waters are cleaned at the Stevedore's cost to the Licensor's 
satisfaction (acting reasonably). 

(b) The Licensor and the Licensor’s Agents may do everything the Licensor considers 
reasonably necessary in relation to Fallen Cargo. 

(c) The Licensor is not liable to any person for any Claim that arises out of or in connection 
with Fallen Cargo, including anything done by the Licensor or the Licensor’s Agents under 
clauses 6.216.213.21(b) and 6.216.213.21(e). 

(d) Without limiting any of the Licensor's other rights or remedies, the Stevedore shall 
promptly reimburse the Licensor on demand for all Claims that arise out of or in 
connection with Fallen Cargo, including the reasonable costs and losses incurred by the 
Licensor as a result of interruption to the Licensor’s operations and in relation to anything 
done by the Licensor or Licensor’s Agents: 

(i) to locate and remove the Fallen Cargo; 

(ii) to repair damage to the Licensed Area and Port; 

(iii) to clean the Licensed Area and Port; 

(iv) to mitigate the effect of the Fallen Cargo on Land and Port operations; and 

(v) under clause 6.216.213.21(e) in relation to the Fallen Cargo once recovered. 

The Licensor must promptly provide on reasonable request by the Stevedore reasonably 
detailed invoices or quotes in respect of those costs. 

(e) If the Licensor recovers the Fallen Cargo and the Fallen Cargo is not claimed by any 
person after 30 days from the date of recovery, the Licensor and the Licensor’s Agents 
may in the Licensor's discretion, deal with the Fallen Cargo as if it were its owner, 
including the ability to: 

(i) modify any part of the Fallen Cargo; 

(ii) sell, gift or dispose of the Fallen Cargo; and 

(iii) dismantle, sink or otherwise destroy the Fallen Cargo. 

(f) Nothing in this clause 6.216.213.21 limits the application of clause 6.206.203.20. 

3.226.22 Heavy and bulk cargo 

The Stevedore must ensure that neither it nor the Stevedore’s Agents cause or permit any heavy 

or bulk Cargo to be tipped or thrown out from any vehicle or vessel onto the Licensed Area or 
Land. 

3.236.23 No deposit of bulk Cargo 

The Stevedore must ensure that neither it nor any of the Stevedore’s Agents cause or permit any 
bulk Cargo to be deposited on the Land by the Stevedore or the Stevedore’s Agents without the 
Licensor's permission. 

3.246.24 The Licensor may move Cargo 

(a) The Licensor and the Licensor’s Agents may withoutupon providing reasonable notice 
(except in an emergency or situation of urgency where no notice is required) do 
everything necessary to move any Cargo if the Licensor considers it reasonably 
necessary for any purpose connected with: 

(i) safety, security or the protection of any person, property or the environment in or 
around the Land or Port; or 

(ii) efficient Land and Port operations of any kind. 
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(b) The Licensor shall not be liable to any person for any Claims that arise out of or in 
connection with the movement of any Cargo by the Licensor and the Licensor’s Agents 
except where arising from the Licensor or Licensor’s Agent’s negligence or wilful default 

under this Agreement. 

3.256.25 Management of the Licensed Area and Support Services 

Throughout the Stevedore’s or Stevedore’s Agents’ use of the Licensed Area, to the extent 
required to enable the Permitted Use, the Stevedore: 

(a) must control, manage and maintain the Licensed Area to ensure the safety, security and 
convenience of all users of the Licensed Area; 

(b) shall be responsible for identifying, providing, installing and maintaining adequate Support 
Services; 

(c) shall ensure that the Stevedore and the Stevedore’s Agents keep off any restricted areas; 
and 

(d) is responsible for providing and ensuring there is adequate security and surveillance to 
the Licensed Area; and 

(e)(d) will use its bestreasonable endeavours to protect and keep the Licensed Area safe from 
theft and vandalism.  

3.266.26 Biosecurity Requirements 

(a) Where the Port is designated as a first point of entry under the Biosecurity Act 2015 (Cth), 
the Stevedore must: 

(i) comply with all applicable requirements of the Biosecurity Act 2015 (Cth), the 
Biosecurity Regulation 2016 (Cth) and the “First Point of Entry: Biosecurity 
Standards (Ports)” issued by the Department of Agriculture, Water and the 
Environment (the “Biosecurity Requirements”); and 
 

(ii) implement systems and controls with the aim of minimising the risks associated with 
the entry of pests and diseases that may cause harm to animal, plant and human 
health, the environment and the economy.  

 

(b) In particular, the Stevedore must, to the extent required to enable the Permitted Use under 
this Agreement: 
 
(i) ensure that it has on-site spill kits for dealing with spillage including brooms, shovels, 

buckets, absorbent litter, tarpaulins and a supply of disinfectant approved by the 
Department of Agriculture, Water and the Environment; 
 

(ii) ensure that a permethrin-based knock down spray is accessible for insect or pest 
infestation; 

 

(iii) ensure that any biosecurity waste is managed using a waste provider approved by 
the Department of Agriculture, Water and the Environment;  

 

(iv) have a documented biosecurity incident response procedure in place suitable for 
the Stevedore’s operations; and 

 

(v) ensure that its staff and the Stevedore’s Agents are aware of and have received 
adequate training regarding the Biosecurity Requirements and how to report a 
biosecurity incident. 

4.7. Licensor's rights 

4.17.1 Reservations 

The Licensor reserves the right to and may at any time: 

(a) grant interests in or rights to use the Licensed Area to any person; 
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(b) subject to clause 6.6(f)6.6(f)3.6(f), assign, convey, transfer, novate, lease, licence, 
securitize or otherwise deal with the Licensor's interest in the Licensed Area or this 
Agreement; and 

(c) install, maintain, use, repair, alter or replace any Services through, contiguous or adjacent 
to the Licensed Area. 

4.27.2 Rights of entry 

(a) Notwithstanding any other term or condition of this Agreement, the Licensor and the 
Licensor's Agents may at any time (or if the Stevedore is occupying the Licensed Area for 
the Permitted Use by giving reasonable notice to the Stevedore, except that such notice is 
not required in an emergency or a circumstance of urgency), enter upon, use or occupy 
the Licensed Area with or without vehicles (including locomotives, rolling stock, engines 
and carriages), plant, equipment or materials, to the extent necessary for or incidental to 
any of the following purposes: 

(i) to inspect the Licensed Area, including to determine whether the Stevedore is 
complying with this Agreement; 

(ii) to carry out works, repairs, renovations, replacement, maintenance or alterations 
on or about the Licensed Area (without creating any obligation  on the Licensor to 
do so);  

(iii) to inspect, test, repair, maintain or do work on the Licensed Area (including the 
Services) which cannot reasonably be done without the Licensor entering the 
Licensed Area; 

(iv) to moor or unmoor any vessel; 

(v) to connect or disconnect any water supply, electricity supply or any other Service 
provided by the Licensor to or from any vessel which has been moored; 

(vi) to exercise the Licensor's rights or to comply with the Licensor's obligations under 
this Agreement, or to comply with the Licensor's obligations under any Laws 
(including to satisfy the requirements of a Relevant Authority); 

(vii) to fulfil or perform any statutory or contractual duty, obligation or function of the 
Licensor; 

(viii) to remove a navigational hazard (including any mooring of vessels at the Licensed 
Area); or 

(ix) any other purpose deemed desirable by the Licensor acting reasonably. 

(b) Notwithstanding any other term or condition of this Agreement, the Stevedore must not 
make any Claim against the Licensor in respect of entering the Licensed Area or carrying 
out works contemplated by this Agreement. 

(c) In exercising its rights under clauses 7.17.14.1 and 7.27.24.2, the Licensor will use its 
reasonable endeavours to minimise any material disturbance and interference with the 
Stevedore’s business and operations at the Licensed Area during the time the Stevedore 

is entitled to access the Licensed Area pursuant to this Agreement. 

4.37.3 Carry out Stevedore's obligations 

If the Stevedore does not do something it is obliged to do under this Agreement or, in the 
Licensor's reasonable opinion, the Stevedore does not do it properly or within the time required 
by this Agreement, the Licensor may do that thing at the Stevedore's cost after giving reasonable 
notice to the Stevedore. The Licensor must promptly provide on reasonable request by the 
Stevedore reasonably detailed invoices or quotes in respect of those costs. 

4.47.4 Other rights 

The Licensor may: 

(a) close off access to the Licensed Area in an emergency or at any other time the Licensor 
reasonably considers necessary; 
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(b) in an emergency: 

(i) prevent the Stevedore and the Stevedore's Agents from entering the Licensed 
Area or require them to leave and stay out of the Licensed Area; and 

(ii) without notice to the Stevedore, enter the Licensed Area and remain there and 
use the Licensed Area, 

for so long as reasonably necessary in the circumstances;  

(c) use, operate, install, repair, maintain, remove, replace and temporarily interrupt Services, 
provided that the Licensor uses reasonable endeavours to minimise disruption to the 
Stevedore's occupation of the Licensed Area (except in an emergency). 

4.57.5 Harbors and Navigation Act 

All of the Licensor's rights, powers, defences, immunities or limitations of liability under the Act 
augment the Licensor's rights, entitlements, limitations of liability and powers under this 
Agreement and nothing in this Agreement in any way: 

(a) diminishes the Licensor's rights, powers, defences, immunities, indemnities or limitations 
of liability under the Act; 

(b) fetters any discretions that the Licensor has under the Act; or 

(c) diminishes or otherwise precludes the Licensor from accessing, relying upon or using any 
of its rights, powers, defences, immunities, indemnities or limitations of liability under the 
Act. 

5.8. Mutual Agreements  

5.18.1 Default 

(a) The Stevedore is in default under this Agreement if: 

(i) any License Fee or other money payable under this Agreement is not paid 
whenremains unpaid for seven days after it is due to be paid under this Agreement 
following the Licensor’s demand for payment (Arrears); 

(ii) the Stevedore does not comply with any other obligation of the Stevedore under 
this Agreement; 

(iii) the Stevedore does not comply with any obligation under any agreement or 
arrangement between the parties and relating in any way to the Licensed Area 
including the payment of Port Charges; 

(iv)(ii) the Stevedore has been late on at least three occasions in complying with any of 
its obligations under this Agreement; 

(v)(iii) execution is levied against the Stevedore or any guarantor and is not discharged 
within 1428 days; or 

(vi)(iv) an Insolvency Event occurs in respect of the Stevedore or any guarantor; or,  

(vii) any other event occurs which is a breach of this Agreement, 

and if the non-compliance or breach set out in 8.1(a)(i)8.1(a)(i)5.1(a)(i) to 
(vii)8.1(a)(iv)8.1(a)(iv)5.1(a)(iv) above is capable of remedy, the Stevedore fails to remedy 
the breach within: 

(viii)(v) seven (7) days (in relation to a breach set out in (i) above); 

(ix)(vi) a reasonable period (not exceeding 30 days) (in relation to a breach set out in 
1.1(a)(i) to 1.1(a)(i) above),  

after receipt of written notice from the Licensor requiring it to do so. 

(b) If the Stevedore is in default under this Agreement, the Licensor may: 

(i) terminate this Agreement; 
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(ii) by notice to the Stevedore convert this Agreement to a monthly licence with no set 
term, and which can be terminated by either party on one months’ notice; or 

(iii) serve a notice requiring that the Stevedore rectify the default. 

(c) If the Licensor validly terminates this Agreement pursuant to clause 8.18.15.1(b)(i): 

(i) the Stevedore releases and discharges the Licensor from any Claim by and all 
obligations owed to the Stevedore under or in respect of this Agreement arising 
following the date of termination; and 

(ii) the Stevedore is not entitled to any compensation or damages for the termination. 

5.28.2 Rectification of breach 

If the Stevedore is served with a notice to rectify a breach of this Agreement and the Stevedore 
rectifies that breach, the Stevedore agrees to take all reasonable steps to ensure that a breach 
the same or similar in nature to the breach described in the notice will not occur again during the 
Term. 

5.38.3 Abandoned goods 

(a) Subject to clause 8.38.35.3(a), the Licensor may remove, deal with or dispose of any 
items or property, including the Stevedore's Property or Cargo, left at the Licensed Area 
outside of the times referred to in clause 2(d) during the Term (other than in accordance 
with clause 6.5(b)6.5(b)3.5(b)) or after the determination of this Agreement (Abandoned 
Goods) in such manner as the Licensor chooses and at the Stevedore's costreasonable 
cost, subject to the Licensor first providing notice to the Stevedore for those Abandoned 
Goods to be removed, disposed of or otherwise dealt with, and the Stevedore failing to 
remove the relevant Abandoned Goods within 14 days of such notice. 

(b) The Licensor must provide the Stevedore with not less than twenty-four (24) hours’ prior 
written notice of its intention to remove, dispose of or otherwise deal with the Abandoned 
Goods.  

(c)(b) In the event thatIf the Licensor sells or otherwise receives a monetary amount for the 
disposal of the Abandoned Goods, the Licensor will pay to the Stevedore anythe amount 
received for the goodsAbandoned Goods less: 

(i) any reasonable costs incurred by the Licensor in their disposal; (the detailed 
invoices for which costs the Licensor must promptly provide on request by the 
Stevedore); 

(ii) any amounts applied by the Licensor to satisfy any Arrears; and 

(iii) such amount the Licensor reasonably estimates may be necessary to rectify any 
breach by the Stevedore. 

(d)(c) The Licensor is not liable to the Stevedore for any resulting loss or damage to the 
Abandoned Goods resulting directly from any such removal, dealing with or disposal.  

5.48.4 Default interest 

(a) The Stevedore agrees to pay interest on: 

(i) any amount payable under this Agreement; or  

(ii) any Port Charge payable by the Stevedore, 

which is not paid onwithin 14 days after the due date for payment.  Interest accrues daily 
on the unpaid amount from (and including) the due date to (but excluding) the date of 
actual payment and is calculated on actual days elapsed and a year of 365 days. 

(b) The Stevedore agrees to pay interest under clause 8.4(a)8.4(a)5.4(a) on demand from the 
Licensor. 

(c) The rate of interest applying from (and including) the due date for payment is the rate 42% 
per annum above the 60 day Bank Bill Swap Reference Rate last published on or before 
that day in The Australian Financial Review (or if no such rate has been published, 
another rate set by the Licensor in good faith). 
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(d) Interest payable under clause 8.4(a)8.4(a)5.4(a) may be added to the overdue amount by 
the Licensor at intervals which the Licensor determines from time to time or, if no 
determination is made, at the end of every calendar month.  Interest is payable on the 
increased overdue amount at the rate set out in this clause 8.48.45.4. 

5.58.5 Destruction or Damage 

If the Licensed Area is wholly or substantially damaged, destroyed or inaccessible then the 
Licensor or the Stevedore may terminate this Agreement by giving the Stevedoreother party 
seven days' notice of termination. 

5.68.6 Holding over 

If the Stevedore holds over after the expiration or sooner termination of the Term (Holding Over 
Date) with the consent (express or implied) of the Licensor, the Stevedore will become a monthly 
licensee of the Licensor.  Either party may terminate the monthly licence by giving one month's 
notice expiring at any time.  The monthly licence fee is one twelfth of the annual Licence Fee 
immediately before the Holding Over Date.  The monthly licence is otherwise on the same terms 
as this Agreement (so far as applicable to a monthly licence). 

5.78.7 Consent 

Except where otherwise expressly set out in this Agreement, the Licensor's consent or approval: 

(a) means the Licensor's prior written consent or prior written approval; 

(b) maymust be considered promptly and may be given or withheld in the absolutereasonable 
discretion of the Licensor; and 

(c) if given may be made conditionalon reasonable conditions or unconditional; and 

(c)(d) if not given upon the Stevedore’s written request, reasons for the approval being withheld 

must be given. 

5.88.8  Stevedore as trustee 

(a) If the Stevedore enters into this Agreement as the trustee of a trust, it represents and 
warrants to the Licensor that: 

(i) it enters into this Agreement both in its personal capacity and as trustee of the 
trust; 

(ii) it has full power to enter into this Agreement and does so as part of the proper 
administration of the trust and for the benefit of the beneficiaries of the trust; 

(iii) the Stevedore is the only trustee of the trust; 

(iv) subject only to exceptions dictated by Law, the Stevedore is entitled to be 
indemnified out of the assets of the Trust; 

(v) the copy of the trust deed given to the Licensor is a true copy as at the date it was 
given; and 

(vi) there have been no other alterations to the trust deed other than as disclosed in 
writing to the Licensor. 

(b) The Stevedore must not, without the Licensor's consent: 

(i) retire or cease to be the sole trustee of the trust or allow any other person to be 
appointed as a new trustee; 

(ii) do anything which prejudices its right to be indemnified out of the assets of the 
trust; 

(iii) permit the trust deed to be amended or revoked in a way which could prejudice 
the Stevedore's ability to perform its obligations under this Agreement (unless 
required by Law); or 

(iv) permit the trust to be terminated or its vesting date accelerated. 
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5.98.9 Other Matters 

(a) No waiver by a party of one breach of a term of this Agreement will operate as a waiver of 
another breach of that or any other term of this Agreement. 

(b) Any variation of a term of or a right under this Agreement must be in writing and signed by 
both parties. 

(c) Any term of this Agreement which is invalid, unlawful, void or unenforceable will be 
capable of severance without affecting any of the other terms of this Agreement. 

(d) This Agreement comprises the whole of the agreement between the parties and no other 
agreements or terms shall be implied in this Agreement or arise by way of collateral 
agreement. 

5.108.10 Notices 

(a) Any notice required to be given under this Agreement shall (without prejudice to any other 
means of giving notice) be: 

(i) in writing in English; 

(ii) signed by the party or its agent or solicitor; and 

(iii) given to the recipient either by hand delivery, pre-paid post or email or in any other 
manner permitted by legislation, in each case addressed in the manner relevantly 
described in the section of this Agreement titled 'Details'.  

(b) Where two (2) or more persons comprise a party, a notice served on or by any one is 
deemed served on or by all.   

(c) A party may at any time change any of its details set out in the section of this Agreement 
titled ‘Details’ by providing not less than five (5) Business Days’ notice to the other party.  

(d) A notice is deemed given or served: 

(i) if delivered by hand, upon delivery; 

(ii) if sent by pre-paid post, on the fourth Business Day after posting; and 

(iii) if by email, when the sender’s email system confirms the time of sending of the 

email (unless the sender receives a delivery failure notification indicating the email 
has not been delivered to the addressee), 

but if the delivery or receipt is not on a Business Day or is after 5.00pm on a Business 
Day, the notice is taken to be received at 9.00am on the next Business Day.   

5.118.11 Managing Agent 

The Licensor may appoint a managing agent to manage the Licensed Area and any managing 
agent shall represent the Licensor in all matters relating to the Licensed Area except where the 
Licensor otherwise notifies the Stevedore, provided that any communication from the Licensor to 
the Stevedore shall to the extent of any inconsistency supersede any communication from the 
managing agent.   

5.128.12 Goods and Services Tax 

(a) The amounts payable by the Stevedore to the Licensor for or in connection with a taxable 
supply under this Agreement do not include any GST. 

(b) The Stevedore must pay the Licensor an additional amount on account of GST equal to 
the amount payable by the Stevedore for the relevant taxable supply multiplied by the 
prevailing GST rate. 

(c) The additional amount is payable at the same time as when the amount for the relevant 
taxable supply is payable by the Stevedore to the Licensor. 

(d) Within 14 days of receipt of the amount and additional amount, the Licensor must provide 
the Stevedore with a tax invoice. 
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5.138.13 Retail and Commercial Leases Act 

The Stevedore and the Licensor mutually acknowledge and agree that the Licensed Area do not 
comprise business premises at which goods are sold to the public by retail or at which services 
are provided to the public or to which the public is invited to negotiate for the supply of services 
and that the Retail and Commercial Leases Act 1995 (SA) does not apply to this Agreement. 

5.148.14 Force Majeure 

(a) Notwithstanding any other provision in this Agreement, if by reason of a Force Majeure 
Event, a party (Affected Party) is prevented in the performance of any obligation under 
this Agreement: 

(i) the Affected Party will not be liable under this Agreement to the other party for not 
performing, or for the manner of its performance of, such obligation, to the extent 
to which the Affected Party is so prevented, provided that:  

(A) the Affected Party shall have promptly notified the other party of the nature 
and extent of the circumstances giving rise to the Force Majeure Event; 
and 

(B) the Affected Party has used all reasonable endeavours to avoid the 
operation, and mitigate the effect, of the Force Majeure Event and to carry 
out its obligations under this Agreement in any other way that is 
practicable; and 

(ii) the performance of that obligation is suspended, but only for the period of time in 
which the Affected Party is so prevented. 

(b) Without prejudice to clause 8.14(a)8.14(a)5.14(a), the Affected Party is not liable to the 
other party for any failure in the fulfilment of any of its obligations under this Agreement to 
the extent that such failure is due to any loss or damage occasioned by that Force 
Majeure Event. 

6.9. Conditions 
(a) This Agreement is subject in all respects to: 

(i) the consent or approval of any person having any mortgage over the Headlease; 
and 

(ii) any development or planning approval or consent (if required in respect of the 
grant of this Agreement or the Permitted Use). 

(b) In relation to any development or planning approval or consent required in respect of the 
grant of this Agreement or the Permitted Use, the Licensor may elect to either: 

(i) require the Stevedore to promptly apply for the approval or consent; or 

(ii) apply for the consent or approval itself, in which case the Stevedore must 
reimburse the Licensor the costs of the application within seven days of demand to do so. 

7.10. Environmental Protection 

7.110.1 Environmental Protection 

(a) The Stevedore must at its own cost: 

(i) take all reasonable and practicable measures to prevent not cause or permit 
Environmental Harm and otherwise ensure that the environmental impact resulting 
from the Stevedore's use or occupation of the Licensed Area and the activities of 
the Stevedore is prevented or otherwise minimised except as permitted by an 
Environmental Authority under any environmental protection licence; 
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(ii) comply with all Environmental Laws affecting in any way the Licensed Area and 
nearby waterways and surrounding environment, human health and safety and the 
environment or the activities carried out by the Stevedore; 

(iii) at its own cost and expense immediately cease and clean up as soon as 
reasonably practicable any Contamination or Pollution in or affecting the Licensed 
Area, the Land, nearby waterways or any adjoining land or water provided that the 
Stevedore shall only be responsible for Contamination or Pollution caused or 
contributed to by the Stevedore or any of the Stevedore's Agents during the Term 
or the term of any previous licence or other arrangement with the Licensor in 
respect of the Licensed Area (or any part of it), including (without limitation) the 
Previous Licence; 

(iv) obtain and provide to the Licensor on request a copy of all environmental licences 
relating to the Licensed Area, the Permitted Use and the activities of the 
Stevedore; and 

(v) comply with the conditions of any EPA Licences held by the Licensor (as in force 
from time to time) and ensure that the Stevedore's actions do not cause the 
Licensor to breach the conditions of such EPA Licences, to the extent that such 
EPA Licences and conditions apply to the Licensed Area. 

(b) The Stevedore will keep the Licensor indemnified against any and all Claims, arising from 
or incidental to: 

(i) any failure to comply with clause 10.1(a)10.1(a)7.1(a); or 

(ii) the existence of any Contamination or Pollution referred to in clause 
10.1(a)(iii)10.1(a)(iii)7.1(a)(iii).  

7.210.2 Environmental Management Plan 

(a) The Stevedore must prepare an Environmental Management Plan for the Licensed Area 
that sets out the procedures and methods the Stevedore will implement to ensure 
compliance with: 

(i) all Environmental Laws including without limitation the noise and Pollution 
requirements of all Environmental Laws; 

(ii) EPA Licences required for the Stevedore's activities at the Licensed Area; and 

(iii) EPA Licences held by the Licensor (in force and provided by the Licensor from 
time to time) to the extent that they apply to the Licensed Area. 

(b) In addition to anything else required by this clause, the Environmental Management Plan 
must include the requirements listed in Annexure A.  

(c) Prior to the Commencement Date, the Stevedore must provide the Licensor with a copy of 
the proposed Environmental Management Plan. 

(d) The Licensor may (but is not obliged to) review and provide comments to the Stevedore 
on the proposed Environmental Management Plan including any suggested changes, 
additions or deletions (suggested amendments). 

(e) During the Term of this Agreement, the Stevedore must: 

(i) implement and comply with the terms of the Environmental Management Plan; 

(ii) not amend the Environmental Management Plan without the consent of the 
Licensor, such consent not to be unreasonably withheld; 

(iii) provide any information reasonably required by the Licensor to assess the 
Stevedore’s compliance with its obligations under this clause promptly upon 

request to do so. The Licensor must keep all information confidential except: 

(A) if it is disclosed to financial and professional advisers who agree to keep it 
confidential; 

(B) if it is required to be disclosed by Law or the rules of the Australian Stock 
Exchange; 
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(C) if disclosed as part of court proceedings; 

(D) the information is generally and publicly available (other than as a result of 
the breach of obligations in relation to confidentiality);  

(iv) promptly report any regulatory breaches or incidents resulting in Environmental 
Harm or excursions from the Environmental Management Plan to the Licensor; 

(v) cooperate with the Licensor in conducting inspections of the Licensed Area and/or 
activities of the Stevedore for conformance with the Environmental Management 
Plan as may be requested by the Licensor from time to time; and 

(vi) ensure that the Environmental Management Plan is regularly reviewed by the 
Stevedore and will be revised as necessary in light of experience gained during 
operations, as a consequence of any regulatory breach or regulatory notice issued 
by the EPA, any incident investigation, annual review conducted in accordance 
with clause 7.3 or Licensor inspection in accordance with clause 7.2(e)(v). 

(f) The Stevedore must amend the Environmental Management Plan to incorporate the 
suggested amendments and provide the revised Environmental Management Plan to the 
Licensor within two weeks of receipt of the suggested amendments. 

7.310.3 Annual Reviews of Environmental Management Plan 

(a) The Stevedore shall engage an Environmental Consultant to undertake an annual review 
of the scope of, and compliance with, the Environmental Management Plan and, unless 
agreed otherwise, a copy of the annual review will be provided to the Licensor on each 
anniversary of the Commencement Date. The Licensor must keep the Environmental 
Management Plan confidential except: 

(i) if it is disclosed to financial and professional advisers who agree to keep it 
confidential; 

(ii) if it is required to be disclosed by Law or the rules of the Australian Stock 
Exchange; 

(iii) if disclosed as part of court proceedings; or 

(iv) the information is generally and publicly available (other than as a result of the 
breach of obligations in relation to confidentiality). 

(b) If the Licensor: (acting reasonably): 

(i) is not fully satisfied with the annual review or any aspect of the annual review;  

(ii) does not support any proposed recommendation and/or actions to be undertaken 
by the Stevedore as a result of the annual review; or 

(iii) believes that any proposed recommendations and/or actions to be undertaken by 
the Stevedore as a result of the annual review are not being effectively 
implemented, 

the Licensor may, , at the Licensor's sole discretion:acting reasonably: 

(iv) require the Stevedore to engage the Environmental Consultant to undertake 
further work on the annual review or require the Stevedore to undertake other 
additional action, and the Stevedore shall comply with any such requirement; or 

(v) instigate an independent audit of the annual review. 

(c) If the independent audit instigated by the Licensor under clause 10.310.37.3(b)(v) 
reasonably finds that the annual review, in a material way: 

(i) was not conducted properly; 

(ii) did not support the proposed or recommended actions; or 

(iii) should have recommended or proposed alternative actions, 

then the Stevedore must implement the recommendations of the independent audit and 
pay the costs incurred by the Licensor in respect of that independent audit. 
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8.11. Work Health and Safety and Heavy Vehicle National Law 

8.111.1 Work Health and Safety 

 

(a) The Stevedore expressly acknowledges that, at all times during the Stevedore's use of the 
Licensed Area, it has the management or control of the Licensed Area. Accordingly, the 
Stevedore must ensure, so far as is reasonably practicable, that throughout its use or 
occupation of the Licensed Area pursuant to this Agreement, the Licensed Area, the 
means of entering and exiting the Licensed Area and anything arising from the Licensed 
Area, are without risks to the health and safety of any person.   

(b) The Stevedore must immediately notify the Licensor of any matters arising from the 
Licensed Area or its use of the Licensed Area which may affect the health and safety of 
any person including, without limitation, the Licensor's Agents who may use the Licensed 
Area in accordance with this LeaseAgreement. 

(c) The Stevedore acknowledges that while the Licensor's Agents are using the Licensed 
Area, it owes safety obligations to the Licensor's Agents and accordingly, agrees to 
consult, co-operate and co-ordinate its activities with the Licensor so that those safety 
obligations can be discharged. 

(d) The Stevedore will notify the Licensor of the occurrence of any notifiable incidents, as 
defined in the Work Health and Safety Act 2012 (SA). 

(e) The Stevedore acknowledges and agrees that the Stevedore will and will ensure that the 
Stevedore’s Agents: 

(i) comply with and not breach all of its obligations under and the requirements of the 
Work Health and Safety Act 2012 (SA);  

(ii) prepare and comply with site specific safety policies and plans for: 

(A) its access to and use of the Licensed Area, including vehicle and Cargo 
access and use (if relevant);  

(B) the access to and use of the Licensed Area by the Licensor and the 
Licensor's Agent while entering in accordance with this lease; and 

(C) all persons and property on or about the Licensed Area; 

(iii) submit to the Licensor, on its request, such site specific safety policies and plans 
for consideration by the Licensor, and consider any recommendations the 
Licensor may make as to amendments; 

(iv) ensure that all activities and work carried out by the Stevedore and the 
Stevedore's Agents in, on or about the Licensed Area: 

(A) is carried out by personnel who are fit for work and have the appropriate 
licences, training, experience and qualifications to do the activities and 
work;  

(B) is carried out with a high degree of skill, competence and professionalism 
at all times; and 

(C) is carried out in accordance with the site specific safety policies and plans;  

(v) ensure that any Cargo on or about the Licensed Area is appropriately packaged 
and clearly labelled and that such labels are clearly visible at all times; and 

(vi) ensure, prior to the handling of any Cargo, that the Cargo: 

(A) is in a fit and proper condition to be safely handled or otherwise dealt with; 
and 

(B) complies with all applicable Laws relating to the particular Cargo (including 
any Laws dealing with dangerous goods including the Work Health and 

Safety Act 2012 (SA)). 
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8.211.2 Heavy Vehicle National Law 

(a) The Stevedore expressly acknowledges that, at all times during the Stevedore's use of the 
Licensed Area, it has the sole and exclusive management or control of all Transport 
Activities conducted at or within the Licensed Area for the Permitted Use, whether by itself 
or any other person, other than the Licensor and, pursuant to the foregoing acknowledges 
that, as between the Licensor and Stevedore, the Licensor assigns responsibility for 
supervising, managing and controlling, directly or indirectly, any activities carried out by a 
loader or unloader of goods at or within the Licensed Area during the Stevedore’s use of 

the Licensed Area to the Stevedore.       

(b) At all times during the Stevedore's use of the Licensed Area, the Stevedore must:  

(i) ensure, so far as is reasonably practicable, the safety of its and its Agent’s 

Transport Activities conducted at or having effect in or relating to the Stevedore’s 

use of the Licensed Area;  

(ii) not do or require or refrain from doing or requiring anything which would directly or 
indirectly cause or encourage any person to breach any provision of the Heavy 
Vehicle National Law; and 

(iii) comply with and not breach and ensure that the Stevedore’s Agents comply with 

and do not breach any provision of the Heavy Vehicle National Law.  

(c) The Stevedore must immediately notify the Licensor of any matters arising from the 
Stevedore’s use of the Licensed Area which may affect the safety of any Transport 

Activities of any person conducted at or having effect in or relating to the Stevedore’s use 

of the Licensed Area, including anything that poses any risk to public safety, the 
environment, road infrastructure or public amenity. 

(d) The Stevedore acknowledges that, to the extent that the Licensor or the Licensor’s agents 

are conducting any Transport Activities jointly with the Stevedore, it owes a shared safety 
obligation in relation to the conduct of those Transport Activities and accordingly, agrees 
to consult, co-operate and co-ordinate its activities with the Licensor so that those safety 
obligations can be discharged. 

(e) The Stevedore will, upon becoming aware thereof, notify the Licensor of the occurrence of 
any breach of the Heavy Vehicle National Law which occurs at or in the Licensed Area or 
arises from the Stevedore’s use of the Licensed Area during the Stevedore's use of the 

Licensed Area. 

(f) The Stevedore acknowledges and agrees that the Stevedore will and will ensure that the 
Stevedore’s Agents: 

(i) prepare and comply with site specific heavy vehicle Transport Activity safety 
policies and plans for the safe conduct of any Transport Activities conducted at or 
within the Licensed Area; 

(ii) submit to the Licensor, on its request, such site specific heavy vehicle Transport 
Activity safety policies and plans for consideration by the Licensor, and consider 
any recommendations the Licensor may make as to amendments (the doing of 
which by the Licensor does not in any way derogate from the provisions of clause 
8.2(a)); 

(iii) ensure that all Transport Activities and associated work carried out by the 
Stevedore and the Stevedore's Agents in, on or about the Licensed Area: 

(A) is carried out by personnel who are fit for work and have the appropriate 
licences, training, experience and qualifications to do the Transport 
Activities and work; 

(B) is carried out with a high degree of skill, competence and professionalism 
at all times; and 

(C) is carried out in accordance with the site specific heavy vehicle Transport 
Activity safety policies and plans; 
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9.12. Access management  
The Stevedore must at all times: 

(a) manage and is responsible for all vehicular traffic and pedestrian access and safety on or 
about the Licensed Area and adjoining areas (including access roads) arising out of or 
related to its use or its Agents’ use of the Licensed Area; 

(b) ensure that it and all of the Stevedore's Agents who access or use the Licensed Area 
each hold and have on them current Maritime Security Identification Cards; 

(c) ensure that it and any of the Stevedore's Agents undertake any induction briefings or 
courses as and when reasonably required by the Licensor; and 

(d) ensure that it and all of the Stevedore’s Agents do not allow unauthorised persons to enter 

the Licensed Area or Land, including by allowing vehicles to tailgate other vehicles 
operated by another person, through security gates. 

10.13. Headlease 

10.113.1 Observe Terms of Headlease  

(a) The Stevedore will not do anything or allow anything to be done or neglect or omit to do 
anything whereby the Headlease may be forfeited or terminated or which would cause the 
Licensor to be in breach or default of its obligations under the Headlease. 

(b) The Licensor's covenants terms conditions and obligations (as lessee) contained or set 
out in the clauses 5.4 (Cross Ownership Limitation), 6.2 (Lessee’s Plant), 6.3(c) and 6.3(d) 

(Alterations and Additions by Lessee), 6.7 (Worker’s Rehabilitation and Compensation Act 

1986), 6.14 (Invalidation of Insurance), 7.5(a) (Environmental Liability), 7.6 (Alterations to 
Land), 9.1 (Lessee to Comply), 9.2 (Discriminatory Laws), 15.5 (Force Majeure), 15.6 
(Termination for Extended Force Majeure), and 17.6 (Delivery of Plans) and 18 (Dispute 
Resolution/Independent Expert) of Registered Lease No. 10434595 and any equivalent 
clauses in any of the leases described in the definition of 'Headlease' are incorporated and 
deemed to be incorporated mutatis mutandis into this Agreement as if they were 
specifically set out in this Agreement as covenants, terms, conditions and obligations of 
the Stevedore, and the Stevedore covenants and agrees with the Licensor in relation to 
the Licensed Area in and on the same terms, conditions and covenants as the Licensor as 
lessee has covenanted and agreed with the Minister as lessor. 

(c) To the extent of any inconsistency between the terms of the Headlease referred to in 
clause 13.113.110.1(b) and this Agreement, the terms of the Headlease prevail.  

10.213.2 Indemnity relating to breach of Headlease 

The Stevedore must indemnify and keep indemnified the Licensor against any and all Claims for 
which the Licensor will or may be or become liable in respect of or arising out of any breach of 
the Headlease derivingto the extent that such Claim  from orwas directly caused or contributed to 
by the Stevedore or any of the Stevedore's Agents. 

10.313.3 Subsistence of Headlease 

(a) If the Headlease terminates (other than by a surrender) for any reason, this Agreement 
will automatically terminate. 

(b) If the Headlease is surrendered then (if this Agreement does not terminate automatically 
by operation of law) the Licensor will be entitled in its absolute discretion to terminate this 
Agreement by notice given to the Stevedore at any time within six months of the surrender 
or termination of the Headlease, such termination of this Agreement to then be 
contemporaneous with the surrender or termination of the Headlease. The Licensor must 
use reasonable endeavours to procure a direct licence from the Headlessor to the 
Stevedore on the same terms as this Licence. 

(c) If this Agreement is surrendered or terminates under this clause 13.313.310.3, neither of 
the Stevedore and the Licensor will have any Claim against the other arising from the 
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surrender or other termination of this Agreement (except in respect of any antecedent 
breach or default) and the Stevedore will not be entitled to any compensation or damages 
from the Licensor in respect of such termination of this Agreement. 

14. Dispute resolution 

14.1 Method 

If any claim, dispute or question (Dispute) arises between the Parties under this Agreement, such 
Dispute must be determined in accordance with this clause 14 and any Party may give the other 
Party a notice in writing (Dispute Notice) specifying the Dispute and requiring that it be dealt with 
in the manner set out in this clause 14. 

14.2 Chief Executive resolution  

(a) Within 5 Business Days of the Dispute Notice being received, any Dispute must be 
referred in the first instance to the chief executive of each Party (or his or her nominee) for 
the purpose of this clause 14.2 for resolution. 

(b) If a Dispute is not otherwise resolved in accordance with clause 14.2 within 10 Business 
Days of being referred to the chief executives, then either Party may refer the Dispute for 
resolution by a court.  

14.3 Injunctive Relief 

Nothing in this Agreement will prevent a Party from seeking urgent injunctive relief from a court. 

11.15. Rules 
(a) The Licensor may at any time make, amend, add to or rescind rules whenever it 

determines in its absolutereasonable discretion that it is necessary or desirable to do so 
for the better governance, administration or management of the harbours and ports of 
South Australia and associated lands, buildings and activities (Rules). 

(b) The Rules may deal with topics of safety, security (including maritime security), welfare of 
persons, traffic (vehicular and maritime), compliance with statutory and other regulatory 
controls, greenhouse gas emissions, environmental topics, Pollution, Contamination 
issues, occupational health, safety and welfare policies and issues, and related and 
unrelated topics (including without limitation Rules specific to the Licensed Area or to the 
Stevedore or to any adjoining land and wharf). 

(c) The Licensor will notify the Stevedore of any addition, amendment or rescission to the 
Rules from time to time (but such addition amendment or rescission will not be operative 
in respect of the Stevedore until the Stevedore has been notified). 

(d) Once made and notified to the Stevedore, a Rule is and will be a term of this Agreement.  
To the extent of any inconsistency between a Rule and the other terms of this Agreement, 
the other terms prevail.  Any breach of a Rule by the Stevedore is and will be a breach of 
this Agreement.   

(e) A notice from the Licensor to the Stevedore at any time specifying the Rules in force as at 
the date of the notice will be conclusive evidence of the Rules in force at that date. 

(f) The Licensor will not be liable to the Stevedore for any loss or damage arising from or 
contributed to by any failure by the Licensor or any of the Licensor’s Agents to police or 
enforce the Rules against any other person. 

12.16. Access to Licensed Area 
(a) The Stevedore, the Stevedore's Agents in common with the Licensor and other persons 

authorised by the Licensor (subject to the direction of the Licensor) may enjoy a right of 
reasonable access to and from the Licensed Area over those parts of the Common Areas 
designated by the Licensor from time to time for access. 

Formatted: Font: Bold

Formatted: Font: Bold



 

MinterEllison | Ref: 1322422 Stevedoring Licence v4.0 (271020) | page 40 
 
ME_177664545_1ME_177664545_1ME_177664545_1 

Formatted: Font: 6.5 pt, Font color: Gray-90%

Formatted: Font: 6.5 pt, Font color: Gray-90%

(b) The Stevedore acknowledges and agrees that all the Stevedore’s obligations contained in 
this Agreement relevant to the Licensed Area, also apply to the Stevedore's use of or 
entry to any Common Areas, the Land and the Port (including without limitation any 
releases and indemnities). 

13.17. Payment of Port Charges  
The Licensor and Stevedore acknowledge and agree that the granting of this Agreement, the 
provisions of this Agreement and the payment of the Licence Fee and other amounts under this 
Agreement by the Stevedore will not affect or prejudice or be construed or deemed to affect or 
prejudice the obligations or liabilities of the Stevedore to pay any Port Charges.  The Stevedore 
agrees to pay the Port Charges to the Licensor as and when required by the Licensor. 

14.18. Miscellaneous 

14.118.1 Governing law 

This Agreement is governed by the laws in South Australia and the parties irrevocably submit to 
the jurisdiction of the courts of South Australia. 

14.218.2 Counterparts 

This Agreement may be executed in counterparts. Each executed counterpart is deemed an 
original of this Agreement. 

14.318.3 Inconsistency 

If there is any inconsistency between the terms of this Agreement and the terms of any other 

applicable legislation or by-laws, then the terms of that legislation or by-laws will take priority to 

the extent of that inconsistency. 

14.418.4 Licensed Area 

(a) In the event of a dispute between the Licensor and the Stevedore as to the precise area of 
the Licensed Area, the Licensor will determine the precise area of the Licensed Area, 
acting reasonably and in good faith and having regard to any written submissions by or on 
behalf of the Stevedore.   

(b) The Stevedore acknowledges and agrees that the Licensor's determination under 
clause 18.417.414.4(a) is final and binding on the Stevedore. 
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Schedule – Items 

Item 1: Licensed Area Those portions of the land comprised in the following 

Certificates of Title: 

Port Adelaide 

(i) Volume 6156 Folio 197; 
(ii) Volume 6191 Folio 73; 
(iii) Volume 6147 Folio 215; 
 

Osborne 

(iv) Volume 6118 Folio 266; 
 

Port Giles 

(v) Volume 6126 Folio 852; 
(vi) Volume 6126 Folio 853; 
 

Wallaroo 

(vii) Volume 6126 Folio 844; 
 

Port Pirie 

(viii) Volume 6186 Folio 365; 
 

Port Lincoln 

(ix) Volume 6193 Folio 313; and 
 

Thevenard 

(x) Volume 6126 Folio 846, 
 

that are adjacent to a vessel and that are reasonably required 

by the Stevedore to undertake the Permitted Use in relation to 

that vessel. 

Item 2: Initial Term Five (5) years commencing on 1 December 2020 and expiring 

on 30 November 2025. 

Item 3: Headlease Memorandum of Lease Registered Lease No. 10434595 (Port 

Adelaide); 

Memorandum of Lease Registered Lease No. 10434597 (Port 
Giles); 

Memorandum of Lease Registered Lease No. 10434601 
(Wallaroo); 

Memorandum of Lease Registered Lease No. 10434618 (Port 
Pirie); 

Memorandum of Lease Registered Lease No. 10434611 (Port 
Lincoln); 

Memorandum of Lease Registered Lease No. 10424607 
(Thevenard); and 
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Memorandum of Lease Registered Lease No. 10978395 
(Osborne). 

Item 4: Port The port(s) of Port Adelaide, Port Giles, Wallaroo, Port Pirie, 

Port Lincoln or Thevenard as described under the Harbors and 

Navigation Regulations 2009 (SA) and the Osborne Berth. 

Item 5: Licence Fee   $1,000 (plus GST) per annum 

Item 6: General Liability Insurance FIFTY MILLION DOLLARS ($50,000,000) or such other 

amounts as the Licensor may reasonably request from time to 

time 

Item 7: Permitted Use The undertaking of stevedoring operations for the receipt, 

loading, unloading and delivery out of Cargo from a vessel 

which has entered the relevant Port under a Vessel Port Use 

Contract, and the storage of Cargo in the Licensed Area, 

provided always that the Licensed Area may not be used as 

business premises at which goods are sold to the public or at 

which services are provided to the public, or to which the public 

is invited to negotiate for the supply of services. 

Item 8: Previous Licence  A certain stevedoring licence between the Licensor and 

Licensee dated 10 July 2013 for a term of three (3) years 

commencing on 1 November 2012 as extended and varied by a 

certain deed of extension and variation of stevedoring licence 

between the Licensor and Licensee dated 10 November 2015. 
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Signing page 
EXECUTED as a deed. 

Executed by Flinders Ports Pty Limited 
ACN 097 377 172 pursuant to section 127 of 
the Corporations Act 2001 

   

 

← 
 

← 
Signature of director 
 

 Signature of director/company secretary 
(Please delete as applicable) 
 
 

 

Name of director (print)  Name of director/company secretary (print)  

(Please affix the common seal if the company has a common seal)   

 

 

 

 

Executed by Qube Ports Pty Ltd ACN 123 
021 492 pursuant to section 127 of the 
Corporations Act 2001 

   

 

← 
 

← 
Signature of director 
 

 Signature of director/company secretary 
(Please delete as applicable) 
 
 

 

Name of director (print)  Name of director/company secretary (print)  

(Please affix the common seal if the company has a common seal)   
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Annexure A – EMP 
Requirements 

Annexure to Stevedoring Licence  

in relation to Port Adelaide (including Osborne), Port 
Giles, Wallaroo, Port Pirie, Port Lincoln, Thevenard 
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EMP Requirements 
The plan will include the following principal components: 

• detailed description of operational activities conducted and types of cargo handled at each 
site; 

• identification and evaluation of all environmental risks associated with operational activities; 
• clearly defined management measures to address each of the identified environmental risks; 
• details of all applicable licences/permits held, including expiry dates and areas/activities 

covered (e.g. EPA licence, dangerous goods permit, trade waste permit); 
• details of applicable management system standard certifications (e.g. ISO 14001), including 

expiry dates and areas/activities covered; 
• process and frequency for measuring the effectiveness of risk controls (e.g. audits, 

inspections, environmental monitoring); 
• incident reporting/investigation and emergency response protocols; 
• details of hazardous substances storages, location, bunding and spill kits/spill response 

stations; 
• details of employee environmental management awareness and training (e.g. inductions, 

toolbox talks, spill clean-up); and 
• contact details of personnel responsible for environmental management and emergency 

response. 
 

For handling/storage of dry bulk cargo, the plan will include or reference the following dust and spillage 
risk controls:  

(a) during any movement of Cargo and all clean-up operations, the drains must be completely 
covered by suitable materials to prevent Cargo entering the drainage system and the 
river; 

(b) all operations and storage must not result in Cargo entering the environment, in particular 
it must not be allowed to be blown by the wind, washed by rain or swept by the Stevedore 
into the drainage system or river; 

(c) suitable ‘Save-all’ barrier devices must be correctly fitted during every loading and 

cleaning operation (where necessary due to the type of Cargo) so that Cargo does not fall 
into the space between the wharf and the ship. The ‘Save-all’ barrier devices shall be 

monitored and moved by the Stevedore as tides dictate so that they are always effective 
in preventing spillages entering the river; 

(d) all complaints (in particular complaints about dust) arising from its operations are dealt 
with in a prompt and effective manner. Further, the Stevedore will record and notify the 
Licensor of any complaints and together with what corrective actions have been 
undertaken by the Stevedore; 

(e) all floor, hardstand, wharf, etc. areas onto which Cargo spillage occurs or dust 
accumulates, including during storage or load-out operations, will be promptly cleaned up 
by the Stevedore using a Sweeper Vacuum that is satisfactory to the Licensor. Such a 
Sweeper Vacuum will be at the Licensed Area during all loading operations. Any material 
collected by the Sweeper Vacuum will be placed into a waste skip and returned to its 
origin (such as a mine site) or removed by a licensed waste contractor; 

(f) all surfaces of the Licensed Area on which Cargo spillage occurs or dust accumulates are 
to be regularly cleaned; and 

(g) no plant and equipment is to be washed or cleaned on the Licensed Area or the Land 
except with the prior written approval of the Licensor which may be given at the Licensor’s 

absolute discretion. If such approval is given by the Licensor plant and equipment is to be 
washed or cleaned in a wash-down area designated by the Licensor for washing plant and 
equipment and this area will be suitably bunded and kept clean. Cargo or other material 
collected from the bunded area will be placed into a waste skip and returned to its origin 
(such as a mine site) or removed by a licensed waste contractor. 

 



 

25 Grenfell Street Adelaide SA 5000 
PO Box 1272 Adelaide SA 5001 DX 131 Adelaide 
T +61 8 8233 5555 F +61 8 8233 5556 
minterellison.com   
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Details 

Date  20 

Parties 
Name Flinders Ports Pty Limited   

ABN 83 097 377 172  

Short form name Licensor 

Notice details 296 St Vincent Street, Port Adelaide SA 5015 

Email:   adam.cooper@fphgroup.com.au 

Attention: Adam Cooper, Company Secretary and General Counsel 

Name Qube Ports Pty Ltd ACN 123 021 492 

Short form name Stevedore 

Notice details Level 11, 44 Market Street, Sydney NSW 2000 

Email:  [insert] 

Email:  tim.martin@qube.com.au  

Attention: [insert]Tim Martin, Operations Manager – South Australia 

 

 

Background 
A The Licensed Area is within the areas leased to the Licensor pursuant to the Headlease. 

B The Licensor (itself or through Licensor Related Entities) undertakes stevedoring and related 
activities that are competitive withAt the services supplied byrequest of the Stevedore within or 
from, the Licensed Area. 

CB The Licensor has agreed to providegrant to the Stevedore open and non-discriminatory access 
toa licence in respect of the Licensed AreasArea for the Term and upon the terms and conditions 
of this Agreement. 

mailto:andre.montgomery@qube.com.au
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Agreed terms 

1. Defined terms & interpretation  

1.1 Defined terms 

In this Agreement: 

Act means the Harbors and Navigation Act 1993 (SA). 

Agents means a person’s officers, employees, agents, representatives, contractors, sub-
contractors, licensees, sub-tenants, invitees and any person claiming through or under them. 

Agreement means this deedStevedoring Licence agreement, as amended from time to time. 

Amenities means any amenities buildings, toilets and wharf offices designated from time to time 
by the Licensor for common use by occupiers of the Land. 

Australian Standard means a standard that is published by, or on behalf of, Standards Australia 
Limited ACN 087 326 690, such as Australian Standard AS 3846- 2005 for The Handling and 
Transport of Dangerous Goods in Port Areas. 

Business Day means any day that is not a Saturday, Sunday or gazetted public holiday in the 
State of South Australia.  

Business Practices means operating policies and procedures, human resource and contract 
management arrangements and arrangements for preventing or minimising public risks. 

Carbon Control Law means any Laws that may be passed at any time which has as one of its 
purposes or aims the monitoring, reporting, reduction, limitation, cessation, prevention, offsetting 
or management of greenhouse gas emissions or concentrations and/or the production of clean 
energy. 

Cargo means goods, cargo, containers, merchandise or other property, including without 
limitation livestock, grains, seeds, limestone, petroleum products, soda ash, motor vehicles, 
metals, cements, fertilisers, agricultural commodities, minerals, coal, iron ore and steel. 

Claim includes: 

(a) all liability, damage and loss; 

(b) actions, applications, causes of action, arbitrations, claims, demands, orders and 
judgments; and 

(c) debts, damages, penalties, payments and costs and expenses (including legal costs 
calculated on a solicitor and own client basis), 

and including consequential, incidental, non-foreseeable, special and indirect losses or damages 
and further including loss of profits, loss of contracts and loss of revenue directly or indirectly 
arising. 

Commencement Date means the date of commencement of the Initial Term specified in Item 2. 

Common Area means those portions (if any) of the Land designated from time to time by the 
Licensor for common use by the occupiers of the Land including the Amenities. 

Comparable Cargo means cargo which is similar in nature, type, size or volume. 

Competitive Services has the meaning given in clause 3. 

Confidential Information means information provided by the Stevedore to the Licensor or which 
is otherwise created or derived by the Licensor in the course of making access available to the 
Licensed Areas or or otherwise providing services or equipment of any kind to the Stevedore and 
which is: 

(a) by its nature confidential to the Stevedore, including but not limited to information about 
current or potential customers, pricing, volumes, expenditure, storage requirements, 
technical or other operational information related to the Stevedore’s services or capability, 
supplier identities, cargo manifests, cargo descriptions, cargo markings, cargo 
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mix/volumes, cargo origin and destinations, overseas and local customers, forecasts, and 
expenditure/cost information; or 

(b) designated to be confidential by the Stevedore; or 

(c) known, or ought reasonably to be known, by the Licensor to be confidential or 
commercially valuable, having regard to the nature of the information; 

but excludes information that: 

(d) was in the public domain at the time when it was supplied to the Licensor; 

(e) was in the lawful possession of the Licensor prior to being provided by the Stevedore; or 

(f) ceases to be confidential in nature by any other lawful means. 

Contamination means the presence on or below the surface of the Licensed Area, the Land, the 
Port or any adjoining land or water of chemical substances in concentrations above the 
background concentrations as determined by any Environmental Authority at which the substance 
is normally present and the presence of the chemical substances in those concentrations has 
resulted in: 

(a) actual or potential harm to the health or safety of human beings that is not trivial, as 
interpreted by the Environmental Authority taking into account current or proposed uses;  

(b) actual or potential harm to water that is not trivial; or 

(c) other actual or potential Environmental Harm that is not trivial, taking into account current 
or proposed uses. 

Corporations Act means the Corporations Act 2001 (Cth). 

Dispute has the meaning in clause 14.1. 

Dispute Notice has the meaning in clause 14.1. 

Environmental Authority means an auditor or any person or body with authority under the EP 
Act, the Development Act 1993 (SA) or any other Law to require actions to be taken in respect of 
the Licensed Area, any adjoining or surrounding land or water or the Land. 

Environmental Consultant means an independent consultant with qualifications relevant to the 
review of environmental performance as agreed between the parties, both parties acting 
reasonably, or failing agreement as nominated by the Licensor. 

Environmental Harm is any harm or potential harm to the environment and/or health or safety of 
human beings (of whatever degree or duration), and includes: 

(d) anything declared by regulation to be environmental harm for the purposes of the EP Act; 

(e) anything declared by an environment protection policy to be environmental harm for the 
purposes of the EP Act; and  

(f) an Environmental Nuisance. 

Environmental Laws means all Laws relating to or controlling impacts on the environment 
including the EP Act and the Environment Protection and Biodiversity Conservation Act 1999 

(Cth) and the National Environment Protection Measures issued pursuant to those Acts or 
adopted by the EPA. 

Environmental Management Plan means the Stevedore's environmental management plan 
prepared in accordance with clause 7.2107.2 as amended from time to time. 

Environmental Nuisance means: 

(a) any adverse (as determined by the Environmental Authority for the purposes of the EP 
Act)any adverse effect on an amenity value of an area that: 

(i) is caused by Pollution; and 

(ii) unreasonably interferes with or is likely to interfere unreasonably with the 
enjoyment of the area by persons occupying a place within, or lawfully resorting to, 
the area; or 
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(b) any unsightly or offensive condition caused by Pollution. 

EPA means the Environment Protection Authority established under the EP Act. 

EP Act means the Environment Protection Act 1993 (SA). 

EPA Licence means an environmental authorisation issued by the EPA pursuant to Part 6 of the 
EP Act. 

Expiry Date means the latter date referred to in Item 2. 

Force Majeure Event means any event or circumstance or combination of events or 
circumstances which are beyond the reasonable control of the party or its Agents and prevent the 
party or its Agents from performing that party's obligations under this Agreement including any of 
the following: 

(a) an act of God, epidemic, cyclone, tidal waves or movements, landslide, lightning, 
earthquake, flood or fire; 

(b) a strike, lockout, work ban, boycott, barricade or picketing or industrial disturbance; 

(c) an act of public enemy (including terrorists), war (declared or undeclared), sabotage, 
blockade, revolution, riot, insurrection and civil disturbance; 

(d) a change in a Law which render the performance of the obligation illegal or an injunction 
ordered by any court; 

(e) a refusal or failure by a governmental agency or Relevant Authority to grant or renew any 
authorisation, approval, consent or licence despite reasonable endeavours to obtain it 
(and includes the withdrawal, rescission or revocation of any such authorisation, approval, 
consent or licence); 

(f) a failure or malfunction of the water, gas or power supply to the Port (or any part of the 
Port) necessary for the Licensor to fulfil its obligations under this Agreement; 

(g) a blockage of: 

(i) access to or egress from the Port; or 

(ii) entry or exit of any vessels to or from the Port; and 

(h) an inability to access or refusal of access to any rail line or roads to or from the Port. 

Headlease means each of the Memoranda of Lease described in Item 3. 

Heavy Vehicle National Law means Heavy Vehicle National Law, as enacted pursuant to the 
Heavy Vehicle National Law (South Australia) Act 2013 (SA) and any Regulations issued 
pursuant to the Heavy Vehicle National Law and any replacement or modification of any of the 
foregoing and any Industry Code of Practice registered under the Heavy Vehicle National Law. 

Hot Work Notice means  

(a) in respect of a vessel, the notice of that name as published on the Licensor's website; and 

(b) in respect of land, the notice titled ‘Advanced Notice – Hot Work (Land)’ available from the 

Licensor on request. 

Initial Term means the period specified in Item 2.  

Insolvency Event means the Stevedore:  

(a) stops or threatens to stop carrying on its business or a material part of it or substantially 
changes the nature of its business without the consent of the Licensor; 

(b) is a corporation or other body corporate and any of the following occurs: 

(i) the Stevedore is or becomes unable to pay its debts as and when they become 
due and payable, or is or becomes insolvent within the meaning of s 95A of the 
Corporations Act or is presumed to be insolvent for the purposes of the 
Corporations Act; 

(ii) the Stevedore has a receiver, receiver and manager, trustee, voluntary 
administrator, administrator of a deed of company arrangement that has not yet 
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terminated, provisional liquidator or liquidator, other controller (within the meaning 
of section 9 of the Corporations Act) or other similar official appointed in respect of 
any of the assets or undertaking of the Stevedore, or the Stevedore is the subject 
of an application, or other steps are taken, to appoint such an official; 

(iii) the Stevedore stops or suspends payment to creditors generally or enters any, or 
continues to be subject to an unconcluded agreement, scheme, arrangement, 
composition or compromise with, or assignment for the benefit of its creditors 
generally or any class of them or proposes to do so; or 

(c) is not a corporation or other body corporate and any of the following occurs: 

(i) the Stevedore is or becomes unable to pay its debts as and when they are due 
and payable; 

(ii) the Stevedore commits an act of bankruptcy within the meaning of, or enters an 
agreement or arrangement with creditors under parts IX or X of the Bankruptcy Act 
1966 (Cth) or is otherwise deemed to be insolvent for the purposes of that Act; 

(iii) the Stevedore is placed into bankruptcy or is the subject of an application to place 
it into bankruptcy; 

(iv) the Stevedore stops or suspends payment to creditors generally or enters any, or 
continues to be subject to an unconcluded agreement, scheme, arrangement, 
composition or compromise with, or assignment for the benefit of its creditors 
generally or any class of them or proposes to do so; or 

(d) is involved in an event analogous or having a similar effect to the events listed in 
paragraphs (a) to (c) above. 

Item means an item in the Schedule. 

Land means the land more particularly described in the Headlease. 

Laws means any present or future common law and all present and future legislation of the 
Commonwealth of Australia, a State or Territory of Australia or a local government. 

Licence Fee means the licence fee set out in Item 5 as varied under the terms of this Agreement. 

Licensed Area means the licensed area described in Item 1.  

Licensor means the party described above as the Licensor. 

Licensor Related Entity means any Related Body Corporate of the Licensor. 

Licensor Personnel means all officers, employees, agents, representatives, contractors, sub-
contractors and agents of the Licensor (but, for clarity, does not include any such relationships 
held with a Licensor Related Entity).   

Licensor’s Agents means each of the Licensor’s officers, employees, agents, representatives, 

contractors, sub-contractors, licensees, sub-tenants, invitees and any person claiming through or 
under them. 

Licensor's Property means all and any fixtures, fittings, structures, erections, fencing, plant, 
equipment, wharves, infrastructure, hardstands, improvements (including any building) and other 
property erected in, on or fixed to the Licensed Area that is owned, vested in, managed, leased or 
otherwise controlled by the Licensor, but excludes the Stevedore’s Property. 

Maritime Security Identification Card means a security identification card issued under the 
Maritime Transport and Offshore Facilities Security Act 2003 (Cth). 

Minister means the South Australian Minister for Infrastructure and Transport. 

Minister’s Agent means the Minister’s officers, employees, agents, representatives, contractors, 
sub-contractors, licensees, sub-tenants, invitees and any person claiming through or under them. 

Osborne Berth means the 'Osborne Berth' as that term is defined in clause 3.3(a) of the 
Osborne Headlease. 

Osborne Headlease means Memorandum of Lease Registered Lease No. 10978395. 

Permitted Security means: 
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(a) the interest of a financier under a general security agreement over all the Stevedore’s 
Propertyassets and undertakings (other than this Agreement) if granted in the ordinary 
course of arranging the Stevedore's business finance; 

(b) the interest of a supplier who delivers stock or other goods to the Stevedore; 

(c) a Security taken in property to the extent that it secures all or part of its purchase price; 

(d) the interest of a lessor or bailor under a PPS Lease;  

(e) the interest of a consignor of goods delivered to the Stevedore pursuant to a commercial 
consignment agreement; 

(f) any Security advised to the Licensor by notice from the Stevedore before entering into this 
Agreement and agreed to by the Licensor in writing; or 

(g) any Security created subsequently with the consent of the Licensor. 

Permitted Use means the use set out in Item 7. 

Pollutant means: 

(a) any solid, liquid or gas (or combination thereof) including waste, smoke, dust, fumes and 
odour;  

(b) noise; or 

(c) heat. 

Pollution means the result of the discharge emission, deposit or disturbance of a Pollutant or the 
result or failure to prevent such discharge, emission, deposit or disturbance by the Stevedore 
above the level permitted under any Environmental Laws or an environmental licence and which 
results in Environmental Harmand includes, for the avoidance of doubt, sudden and accidental 
and gradual discharge, emission, deposit or disturbance of a Pollutant. 

Port means the ports specified at Item 4 and includes its seabed and waters together with all 
wharves, piers and land that are owned, vested in, occupied by, licensed to or controlled or 
managed by the Licensor. 

Port Charges means: 

(a) any charges pursuant to any agreement made between the Licensor and the Stevedore 
governing the payment of charges by the Stevedore to the Licensor (including any Cargo 
service charges agreement); or 

(b) any Cargo service charges, navigation service charges, harbour service charges, pilotage 
charge, facilities services charges, miscellaneous charges, charges for services for the 
loading and handling of Cargo, charges for access to berths and any other like and unlike 
maritime services charges payable from time to time by the Stevedore for the use of 
wharves, ports, and facilities or for the provision of services by the Licensor pursuant to 
the Maritime Services (Access) Act 2000 (SA) or any other Laws, including those charges 
published on the Licensor's website at www.flindersports.com.au. 

Port Standards and Procedures means all obligations, standards, rules, powers, policies, 
practices, protocols and procedures relating to operations, environmental protection, access to 
and use of the Port, traffic, security, emergencies, health, safety, welfare or other like or unlike 
matters concerning the Port, the Land, the Licensed Area or any services that are set, 
promulgated or instigated by the Licensor from time to time and communicated to the Stevedore 
or any of the Stevedore's Agents, including any details published on the Licensor's website at 
www.flindersports.com.au (details of which shall be deemed to have been communicated to the 
Stevedore as soon as they are published on the website). 

PPSA means the Personal Property Securities Act 2009 (Cth). 

PPS Lease has the meaning given by section 13 of the PPSA. 

Previous Licence means the previous licence(s) referred to in Item 8 (if any). 

Related Bodies Corporate has the meaning given in section 50 of the Corporations Act. 

http://www.flindersports.com.au/
http://www.flindersports.com.au/
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Relevant Authority means a public governmental semi-governmental statutory or regulatory 
authority department or other body with jurisdiction. 

Rules has the meaning given to it in clause 11(a)1411(a). 

Schedule means the schedule to this Agreement. 

Security means a charge, mortgage, lien or pledge or a security interest within the meaning of 
the PPSA. 

Services means all services and facilities supplied to or consumed on the Licensed Area 
(irrespective of the identity of the supplier) including electricity, gas, water, oil, sewerage, 
drainage, waste removal, plumbing, air conditioning, systems for fire detection, systems for 
warning and control, emergency lighting, exit signs, security systems, building management 
systems, telephone, internet and other communication services and any other utility or other 
service supplied to or used in respect of the Licensed Area together with all plant and equipment 
relating to those utilities and services. 

Stevedore means the party described above as the Stevedore. 

Stevedore’s Agents means each of the Stevedore’s representatives, officers, employees, 

agents, contractors, sub-contractors, licensees, sub-tenants, invitees and any person claiming 
through or under them. 

Stevedore's Property means any and all fixtures, fittings, plant, equipment, structures, erections, 
fencing, improvements, infrastructures and signage at or about the Licensed Area owned, leased 
operated or controlled by the Stevedore (including without limitation hoppers, loading grabs, 
cranes, forklifts, vehicles, machinery or mechanical equipment). 

Support Services includes security, surveillance, seating, signage (including warning signs), 
railing, fencing, safety barriers, ladders, life buoys, lighting and any other warning or support 
services to enhance the safety, security and convenience of all users of the Licensed Area. 

Sweeper Vacuum means vacuum equipment that is suitable to clean up material spilt by the 
Stevedore or Stevedore's Agents by sweeping the material into a vacuum head and containing 
that material within the equipment. 

Term means the Initial Term and any extension of the Initial Term, including any period of holding 
over. 

Transport Activities means activities, including Business Practices and making decisions 
associated with the use of a vehicle on a road, including driving or maintaining a vehicle, 
consigning, scheduling, packing, loading, managing the loading or unloading, unloading or 
receiving goods for transport by road or carried by road or contracting, directing or employing any 
person to do any of the foregoing. 

Vessel Details means vessel name, voyage number, estimated time of arrival, receiving, cut-off 
and delivery dates for vessels arriving at a Licensed Area. 

Vessel Port Use Contract means a contract under Flinders Ports Standard Terms and 
Conditions (Use of Ports, Facilities and Services by Vessels) between the Licensor and a 
Customer (as defined in that contract). 

Wharf Electrical Services means the existing wharf power outlets and power for stevedoring 
requirements designated from time to time by the Licensor for common use by occupiers of the 
Land. 

Works has the meaning given to that term in clause 3.9(a)63.9(a). 

1.2 Interpretation 

In this Agreement: 

(a) headings are for ease of reference only and do not affect interpretation; 

(b) the singular includes the plural and vice versa, and a gender includes other genders; 

(c) a reference to a party to a document includes the party's heirs, executors, administrators, 
successors and permitted assigns; 
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(d) a reference to this Agreement or any other document, notice or form includes a reference 
to it as novated, altered, replaced or amended and includes its schedule, annexures and 
appendices; 

(e) a reference to a person or persons includes a natural person, partnership, body corporate, 
association, governmental or local authority or agency or other entity;  

(f) a reference to an Act or any statute or Laws includes: 

(i) any delegated legislation, ordinance, regulation, instrument, rule, code or by-law; 

(ii) any notice, demand, order, direction, requirement or obligation (including any 
given or imposed by a Relevant Authority); and 

(iii) any consolidations, amendments, re-enactments or replacements, 

of or under any of them, and where the context allows includes the Building Code of 
Australia and the specified Australian Standards; 

(g) the meaning of general words is not limited by specific examples introduced by 
"including", "for example" or similar expressions; 

(h) any agreement, representation, warranty or indemnity by two or more parties (including 
where two or more persons are included in the same defined term) binds them jointly and 
severally;  

(i) any agreement, representation, warranty or indemnity in favour of two or more parties 
(including where two or more persons are included in the same defined term) is for the 
benefit of them jointly and severally; 

(j) all money payable by the Stevedore to the Licensor and costs recoverable from the 
Stevedore by the Licensor is recoverable as a liquidated debt and if no date for payment 
is specified is payable forthwith on demand; 

(k) anything which the Stevedore is required to do must be done at the cost of the Stevedore 
unless otherwise provided in this Licenceand to the reasonable satisfaction of the 
Licensor; 

(l) where any costs or expenses of the Licensor are payable by or to be reimbursed by the 
Stevedore, the costs and expenses include the Licensor's legal costs and expenses and 
unless this Agreement specifically provides otherwise are to be paid or reimbursed on a 
full indemnity basis; 

(m) where the words 'Not Applicable' appear opposite an Item in the Schedule then each 
clause which specifically refers to that Item is of no effect; 

(n) a word or expression defined in the Corporations Act or the A New Tax System (Goods 

and Services Tax) Act 1999 (Cth) has the meaning given to it in that Act. 

2. Non-exclusive licence 
(a) The Licensor grants the Stevedore a non-exclusive licence throughout the Term to use 

the Licensed Area for the Permitted Use on the terms and conditions set out in this 
Agreement, subject to the encumbrances, leases or other interests (if any) affecting the 
Licensed Area. 

(b) The Stevedore acknowledges and agrees that: 

(i) the Stevedore has no right of exclusive occupation or use of the Licensed Area; 

(ii) the Stevedore has no proprietary interest in the Licensed Area; 

(iii) the Stevedore's rights in relation to the Licensed Area rest in contract only; 

(iv) the Stevedore shares occupation or use of the Licensed Area with the Licensor 
and any person authorised by the Licensor, except for the time that the Stevedore 
is using the Licensed Area as specified in clause 2(d); 
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(v) access to and use of the Licensed Area may not always be available to the 
Stevedore but the Licensor will use best endeavours to accommodate the 
Stevedore’s use of the Licensed Area, where possible; 

(vi) the Licensor may at any time (if, acting reasonably, it considers it reasonably 
necessary to do so,  including for the safe or efficient control, operation and 
management of the Licensed Area, the Land, vessels or the Port or in the event of 
an emergency, Pollution or Contamination) withdraw, suspend, reallocate, 
postpone, otherwise vary or modify the Stevedore's access to and use of the 
Licensed Area; and  

(vii) nothing in this Agreement gives the Stevedore or Stevedore’s Agents any rights to 
access or use the berths or Licensor’s facilities (such as the storage sheds at 
Berths 18 to 20 Inner Harbour) adjoining the Licensed Area or gives the Stevedore 
any right of priority to use the berths or Licensor’s facilities adjoining the Licensed 
Area and the Licensor may grant rights to other persons to, without limitation, to 
moor vessels at the Licensed Area and load and unload vessels that are alongside 
the Licensed Area, provided that such rights do not detrimentally affect the 
Stevedore’s rights under this Agreement. 

(c) In exercising its rights under clause 2(b)(iv) or 2(b)(vi) the Licensor must, except in the 
event of an emergency, Pollution or Contamination, use reasonable endeavours to 
minimise disruption to the Stevedore’s business conducted at the Licensed Area. 

(d) The Stevedore's right to use the Licensed Area is further limited to those times: 

(i) during which a Stevedores customer’s vessel is berthed in connection with and 
participating in the Permitted Use; and 

(ii) the Licensed Area is reasonably required by the Stevedore to load or unload the 
Cargo on or from that Stevedores customer’s vessel (including a reasonable 
amount of time for the related prior setting up and subsequent cleaning up of the 
Licensed Area). 

(e) This licence: 

(i) begins on the Commencement Date; and 

(ii) subject to: 

(A) clause 5.685.6 (Holding over); and 

(B) the valid termination of this Agreement in accordance with its terms, 

ends at midnight on the expiry of the Term. 

3. Open access conditions 
(a) The Licensor warrants that: 

(i) it will not undertake any stevedoring, logistics or other activity that is competitive 
with the services supplied by the Stevedore within or in connection with the 
Licensed Areas (Competitive Services) but that any Competitive Services will be 
supplied by a separate Licensor Related Entity which is ring-fenced from Licensed 
Personnel and the systems and business activities of the Licensor; 

(ii) the Licensed Areas, including all berths and related infrastructure, will be operated 
on a common user basis for the Term; and 

(iii) it will not discriminate in the provision of access to Licensed Areas (or for the use 
or supply of any equipment, machinery, Services, Utilities or Amenities within or 
associated with the provision of services by stevedores at Licensed Areas) as 
between the Stevedore and a Licensor Related Entity. 

(b)  Without limitation to clause 3(a), the Licensor warrants that it will not: 
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(i) offer a longer period of free or otherwise discounted storage within the Licensed 
Areas for cargo handled by a Licensor Related Entity than for Comparable Cargo 
handled by the Stevedore; 

(ii) offer to waive storage fees, or to otherwise discount such fees, for cargo handled 
by a Licensor Related Entity to a greater extent than, or in different circumstances 
to, offers made to waive storage fees, or to otherwise discount such fees, for 
Comparable Cargo handled by the Stevedore; 

(iii) offer more favourable storage terms for storage within the Licensed Areas, for 
cargo handled by a Licensor Related Entity than for Comparable Cargo handled 
by the Stevedore;   

(iv) offer a Licensor Related Entity more favourable terms for the use or supply of any 
equipment, machinery, Services, Utilities or Amenities within or associated with 
the provision of services by stevedores at Licensed Areas, than the terms offered 
to the Stevedore for the use of similar equipment, machinery, Services, Utilities or 
Amenities; 

(v) discriminate between the Stevedore and any Related Licensor Entity in relation to: 

(A) rules about the receival and delivery of any cargo within the Licensed 
Areas; 

(B) the allocation, or making available, of equipment, machinery, Services, 
Utilities or Amenities; and 

(vi) discriminate in the allocation, or making available, of space within the Licensed 
Areas, such thatany Licensor Related Entity is provided with more favourable 
access to laydown areas for cargo compared with the areas allocated, or made 
available, to the Stevedore for Comparable Cargo. 

(c) The Licensor, and any Licensor Related Entity, will not engage in conduct for the purpose 
of preventing or hindering the provision of any services by the Stevedore to its customers. 

4. Confidentiality and Ringfencing 

4.1 Access to and use of ring-fenced Confidential Information 

(a) The Licensor must not require the Stevedore to provide any Confidential Information to it 
in connection with this Agreement unless and strictly to the extent that provision of that 
Confidential Information is: 

(i) reasonably necessary for the Stevedore to undertake the Permitted Use; 

(ii) required by law or government authority; or 

(iii) consented to by the Stevedore. 

(b) For the avoidance of doubt, the Licensor must not require the Stevedore to provide any 
Confidential Information to it about freight rates, terms and conditions agreed with a 
customer, the terms or duration or renewal of any stevedoring contract, or any customer 
specific forecast of freight or cargo volumes. 

(c) The Licensor must keep confidential any Confidential Information provided to it by  
the Stevedore and only allow Licensor Personnel to access that Confidential Information. 

(d) The Licensor must (and the Licensor will procure that Licensor Personnel will) only use or 
disclose Confidential Information provided by the Stevedore for the purpose of complying 
with this Agreement. 

(e) The Licensor must appoint, and must notify the Stevedore of the identity of, a compliance 
officer who is responsible on a day to day basis for monitoring the Licensor’s compliance 
with clauses 3, 4 and 5 of this Agreement. 

(f) The Licensor must implement a compliance education program for Licensor Personnel, 
which: 
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(i) provides comprehensive training and information on the Licensor’s obligations 
under clause 3, 4 and 5 of this Agreement; 

(ii) is given once every 2 years to Licensor Personnel; and 

(iii) forms part of the induction of new Personnel within 30 days of the commencement 
of their position with the Licensor, 

and must provide to the Stevedore, by 1 June each year, a copy of all training materials 
used for the purpose of compliance with this clause 4.1. 

(g) The Licensor must establish and maintain effective IT systems and security measures to 
safeguard the Confidential Information of the Stevedore from unauthorised access, use, 
copying or disclosure (including, without limitation, any access to or use of Confidential 
Information by any Licensor Related Entity or . These measures will include: 

(i) requiring the use of individual user names, passwords and access keys by any 
Licensor Personnel who have access to the Confidential Information of the 
Stevedore; and 

(ii) recording a log of Licensor Personnel who access Confidential Information of the 
Stevedore stored in the Licensor’s IT system and providing a copy of that log to 
the Stevedore, if requested at any time. 

4.2 Limited Disclosure 

(a) The Licensor may only disclose Confidential Information of the Stevedore: 

(i) to the extent necessary for that Licensor to provide access or services to the 
Stevedore associated with the Permitted Use; 

(ii) to the extent necessary for the provision of advice from legal advisers, financiers, 
accountants or other consultants or professional advisers, or notifications required 
to brokers, insurers, claims assessors, provided that: 

(A) the disclosure is first approved in writing by the compliance officer, having 
regard to clauses 3, 4 and 5 of this Agreement in making a decision on 
whether to grant such approval; and 

(B) the person to whom the disclosure is made is under a legal obligation to 
keep the information confidential (including from any officers or staff of 
Licensor Related Entities); 

(iii) to the chief executive of the Licensor (or his or her nominee) to extent necessary 
for the purpose of resolving a Dispute in accordance with clause 14.2; 

(iv) to ESCOSA, any other government agency to the extent necessary to comply with 
any written request by that agency; 

(v) where required by law, provided that, where permissible, the Licensor first 
endeavours to consult with the Stevedore in order to limit the extent to which such 
Confidential Information is disclosed; and 

(vi) to the extent the disclosure is reasonably required to protect the safety or security 
of persons or property or in connection with an emergency. 

(b) The Licensor must retain records of any Confidential Information of the Stevedore 
disclosed in accordance with this clause 4.2 for a period of not less than five years from 
the date the Confidential Information is disclosed. 

4.3 Confidentiality policy 

(a) The Licensor must establish and maintain a confidentiality policy setting out the policies 
and procedures that the Licensor has established to ensure that Licensor Personnel 
comply with the Licensor’s obligations under this clause 4. 

(b) The Licensor will provide a copy of the confidentiality policy to the Stevedore: 

(i) within 20 Business Days of the Commencement Date; and 

(ii) within 5 Business Days of any amendment to the confidentiality policy. 
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4.4 Ring Fenced Personnel 

(a) The Licensor must ring fence the operations, systems, management and activities of the 
Licensor from those of Licensor Related Entities, including procuring that no Licensor 
Personnel are: 

(i) employed or engaged by a Licensor Related Entity; or 

(ii) are responsible for, or are otherwise engaged in the management or provision of, 
any Licensor Related Entity. 

(b) The Licensor will ensure that any remuneration, bonuses or financial incentives of 
Licensor Personnel are not influenced by, or calculated in any manner by reference to 
(whether in whole or in part), the financial or business performance of a Licensor Related 
Entity. 

(c) In relation to any Licensor Personnel who have had access to Confidential Information of 
the Stevedore within a period of 6 months before ceasing to be employed or engaged by 
the Licensor, it must procure that any such Licensor Personnel are not employed or 
engaged, within 6 months of ceasing to be Licensor Personnel, to work in any Licensor 
Related Entity which is engaged in the provision of any Competitive Services. 

4.5 Licensor compliance with confidentiality and ring-fencing measures 

(a) The Licensor must notify the Stevedore in writing of any breach or reasonably likely 
breach of clauses 3, 4 or 5 of this Agreement within 5 Business Days of becoming aware 
of such breach or likely breach. 

(b) The Stevedore may, at any time (and irrespective of whether it receives a notice under 
clause 4.5(a), notify the Licensor of any concern it has regarding any breach or likely 
breach of clauses 3, 4 or 5.  

(c) If the Licensor receives notice from the Stevedore under clause 4.5(b), the Licensor must: 

(i) consult in good faith with the Stevedore concerning the concerns raised by the 
Stevedore, including any surrounding circumstances; 

(ii) reasonably investigate the basis of any breach or likely breach; 

(iii) provide the Stevedore with a written report within 10 Business Days of receiving 
the notice under clause 4.5(b) provide a full and complete description of the 
investigation undertaken and the findings reached by the Licensor. 

5. Berth allocation principles 
(a) As soon as reasonably practicable, and within no more than 20 Business Days of the 

Commencement Date, the Licensor must introduce and publish on its website the berthing 
allocation rules (Berthing Allocation Rules) that govern the berthing of vessels at berths 
within the Licensed Areas. 

(b) The Licensor will comply with the Berthing Allocation Rules. 

(c) The Berthing Allocation Rules must provide for scheduling and management of vessels 
accessing berths within the Licensed Areas in a manner that does not discriminate 
between shipping lines, including not treating shipping lines that are to be loaded or 
unloaded by a Licensor Related Entity more favourably or with higher priority than 
shipping lines to be loaded or unloaded by the Stevedore.  

(d) The Licensor will not vary any published Berthing Allocation Rules unless and until it has: 

(i) provided the Stevedore with a copy of the amended Berthing Allocation Rules; 

(ii) allowed the Stevedore not less than 10 Business Days to provide feedback on the 
proposed amendments; 

(iii) reviewed and considered in good faith any feedback provided by the Stevedore 
about the proposed amendments. 
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(e) The Stevedore may refer as a Dispute the terms of any Berthing Allocation Rules 
proposed by the Licensor, to the extent that the Stevedore considers such Berthing 
Allocation Rules fail to satisfy the non-discrimination principle in clause 5(c). 

6.3. Stevedore obligations  

6.13.1 Licence Fee 

The Stevedore must pay the Licensor the Licence Fee annually in advance, the first such 
instalment to be paid on the Commencement Date. 

6.23.2 Services, Utilities and Amenities 

(a) The Stevedore may use on a non-exclusive basis the Amenities and the Wharf Electrical 
Services during the Term in accordance with the terms and conditions of this Agreement.  

(b) Subject to clause 3.263.2(c), the Stevedore must punctually pay to the supplier of the 
Services when payable or, if the Licensor pays for those services, reimburse the Licensor 
on demand: 

(i) all fees or charges for the installation, connection, supply, disconnection, 
reconnection, consumption, use or rental of the Services by the Stevedore; and 

(ii) all charges connected with the operation of the Stevedore's business on and the 
Stevedore's occupancy of the Licensed Area including all licence and inspection 
fees, provided that where Services are used or consumed by the Stevedore in 
conjunction with other occupiers of the Licensed Area, then the Stevedore is only 
liable for that part of the fees or charges properly apportioned to the Stevedore’s 

use of the Licensed Area. 

(c) The Stevedore acknowledges and agrees that: 

(i) any power consumption costs which are outside of normal operational use (as 
reasonably determined by the Licensor) will be payable by the Stevedore (on a full 
indemnity basis) to the Licensor on demand; 

(ii) if there is a fault, damage to, disruption to or any other issues with the Wharf 
Electrical Services the Stevedore must notify the Licensor of the same on 08 8447 
0600. If the Licensor determines it is necessary, it will arrange for the attendance 
of an electrician; 

(iii) if the attendance of an electrician or others is required to remedy or repair a fault, 
damage to, disruption to or any other issues (including re-setting of the Wharf 
Electrical Services due to a disruption) as a result of negligence, misuse or 
excessive demand by the Stevedore or the Stevedore’s Agents (as reasonably 
determined by the Licensor), the Stevedore will reimburse the Licensor all actual 
costs (on a full indemnity basis) associated with the attendance of an electrician or 
others actually require for the repair on demand. The Licensor must promptly 
provide on reasonable request by the Stevedore reasonably detailed invoices or 
quotes in respect of those costs; and 

(iv) no ancillary electrical items or supplementary distribution equipment will be 
provided by the Licensor. 

(d) If not already separately metered and where such services are solely consumed by the 
Stevedore, the Stevedore will upon demand from the Licensor to do so at the Stevedore’s 

cost arrange the installation, connection and supply of separately metered Services to the 
Licensed Area. 

(e) The Licensor and the Stevedore acknowledge that the Licensor is not liable or obliged to 
pay any cost, expense, fee or charge incurred or accrued by the Stevedore in respect of 
the installation, connection, supply, consumption, use or rental of any Services at any time 
during the Term. 

(f) The Stevedore will pay the Licensor on demand any costs (on a full indemnity basis) 
associated with the cleaning, maintenance, repair or replacement of the Amenities, 
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Services and Wharf Electrical Services incurred by the Licensor or Licensor’s Agents due 
to misuse of the Services by the Stevedore or the Stevedore’s Agents. 

6.33.3 Costs 

The Stevedore must pay on demand: 

(a) the Licensor's reasonable costs (including any legal costs) in respect of preparing and 
negotiating this Agreement and any dealing with this Agreement or the Licensed Area (for 
example renewal, extension, variation, surrender, guarantee, Sub-licensing, assignment, 
transfer or mortgage of this Agreement) and incidental documents; 

(b) all stamp duty in respect of this Agreement and any dealing with this Agreement or the 
Licensed Area and incidental documents; 

(c) the Licensor's reasonable costs in respect of any application by the Stevedore for the 
consent of the Licensor to any dealing under this Agreement or otherwise with respect to 
the Licensed Area (whether consent is granted, granted conditionally or refused); 

(d) the Licensor's reasonable costs of considering, approving and supervising anything 
requiring the Licensor's consent or approval (for example, alterations to the Licensed 
Area); 

(e) the Licensor's reasonable costs in respect of any breach or default of this Agreement by 
the Stevedore (including preparing and serving a notice of breach); and 

(f) . 

6.43.4 Permitted Use 

The Stevedore must: 

(a) only use, or permit the use of, the Licensed Area for the Permitted Use; 

(b) conduct the Stevedore's business in good faith in accordance with the best method and in 
a reputable manner; 

(c) suppress or minimise dust arising from, caused by or contributed to by the Stevedore's 
use of the Licensed Area, including from the loading, unloading or storage of Cargo, to the 
Licensor’s reasonable satisfaction; 

(d) obtain and comply with all the conditions of all consents, approvals and licences from 
Relevant Authorities to use the Licensed Area for the Permitted Use, except the 
Stevedore is not required to comply with any conditions requiring it to carry out works of a 
capital or structural nature (unless required due to the wilful or negligent act or omission of 
the Stevedore or the Stevedore’s Agents or arising from the Stevedore’s particular use or 
default under this Agreement; and 

(e) on demand, provide the Licensor with copies of those consents, approvals and licences. 

6.53.5 Prohibitions 

The Stevedore must not and must prohibit the Stevedore's Agents and others over whom it has 
control from: 

(a) using or permitting any use to be made of the Licensed Area which would enable or 
prompt a Relevant Authority to issue any notice preventing or restricting the use of the 
Licensed Area or requiring structural alterations or repairs to the Licensed Area; 

(b) storing Cargo on or about the Licensed Area or the Common Area, other than for a 
temporary period (as determined by the Licensor at its reasonableabsolute discretion) that 
is directly related to the Permitted Use; 

(c) parking delivery vehicles on the Licensed Area and any Common Areas during loading or 
unloading in any place other than a place allotted by the Licensor (acting reasonably) for 
such purposes; 

(d) materially obstructing, causing a nuisance or annoyance to or in any way causing any 
material interference to the Licensor or anyone else lawfully using the Licensed Area, 
Common Area, Land or Port; 
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(e) sleeping or permitting anyone to sleep at the Licensed Area; 

(f) holding or permitting an auction or liquidation or closing down sale at the Licensed Area; 

(g) bringing or permitting to be brought onto the Licensed Area any dangerous, noxious, 
odorous, explosive or inflammable substance, unless normally used for the Permitted Use 
or cleaning the Licensed Area; 

(h) installing any electrical equipment on the Licensed Area which may overload the cables 
switchboard or sub-boards to or within the Licensed Area or any Common Area; 

(i) bringing onto the Licensed Area anything of such weight, size or nature as (in the 
Licensor's reasonable opinion) is likely tomight damage the Licensed Area; 

(j) painting, displaying or attaching any sign advertisement name or notice outside or visible 
from outside the Licensed Area; 

(k) permitting any unlawful, unsafe, noxious, dangerous or offensive activity, business or 
process to be undertaken in, on or about the Licensed Area; 

(l) undertaking any construction, demolition, alteration, repair or maintenance work involving 
burning, cutting, welding, riveting, grinding, drilling, grit, sand or shot blasting, or any other 
heat, flame, flash or spark producing operation, together with any related or ancillary 
activities until it has submitted to the Licensor a Hot Work Notice and has received written 
acknowledgement of receipt of the notice from the Licensor; and 

(m) obstructing the entrances exits driveways and pedestrian footways in and to the Licensed 
Area. 

6.63.6 Assignment and other dealings  

(a) TheThe Stevedore must not create or allow to come into existence: 

(i) a Security over the Stevedore's interest in this Agreement (including a mortgage of 
this Agreement); or 

(ii) a Security which is not a Permitted Security affecting the Stevedore's Property, 

without the Licensor's consent. 

(a)(b) Without limiting clause 3.6(a), the Stevedore must not assign, transfer, novate, sub-
licence, sub-let or grant any right to use, possess, occupy or share possession, mortgage, 
part with possession, encumber (other than by way of Permitted Security) or otherwise 
deal with its interest as licensee or any of its rights or liabilities under this Agreement 
without the consent of the Licensor (which consent must notmay be unreasonably 
withheld or delayedat the Licensor's absolute discretion). 

(b)(c) Where the Stevedore is a company (other than a listed company or a subsidiary of a listed 
company) there is a deemed assignment of this Agreement requiring the Licensor's 
consent if: 

(i) a person or a group of persons cease to be entitled to at least 50% of the 
Stevedore's share capital; 

(ii) a person or group of persons who on the date the Stevedore became the 
Stevedore were not entitled to more than 50% of the Stevedore's share capital 
become entitled to more than 50% of that share capital; 

(iii) there is a dealing or series of dealings in the shares of the Stevedore or a holding 
company of the Stevedore (including the creation of new shares) so that there is a 
change in effective control of the Stevedore; or 

(iv) a change to the constitution of the Stevedore varies the rights attaching to any 
issued shares in the Stevedore, 

provided that any transfer of shares by inheritance or transfer of shares within the same 
corporate group for the purposes of a corporate reconstruction is to be ignored for the 
purposes of this clause. 
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(d) If the Stevedore deals with this Agreement, the Stevedore must still comply with this 
Agreement for the balance of the Term.  

(c)(e) If the Stevedore requests the Licensor's consent to a dealing, the Stevedore must on 
demand from the Licensor (and before the Licensor is required to determine whether it 
consents to the proposed dealing): 

(i) pay all arrears of Licence Fee and remedy any other outstanding breaches of this 
Agreement;  

(ii) pay the Licensor's reasonable estimate of complying with this Agreement, 
including terms relating to the state of repair, cleaning and painting;  

(ii)(iii) provide to the Licensor a copy of any relevant document reasonably required by 
the Licensor; 

(iii)(iv) establish that the other party to the proposed dealing (third party) is respectable, 
responsible, solvent and capable of complying with its obligations under this 
Agreementsuitable to the Licensor's reasonable satisfaction, in its absolute 
discretion;  

(iv)(v) provide to the Licensor information reasonably required by the Licensor about the 
financial standing and business experience of the third party; and 

(v)(vi) in addition to payment of the Licensor’s costs in accordance with clause 3.3, pay 
the Licensor's reasonable costs of: 

(A) enquiries about the proposed dealing or the third party; and 

(B) perusing preparing and stamping the documents required by the Licensor. 

(d)(f) If the Licensor consents, the Stevedore must ensure that, before the dealing, the third 
party: 

(i) covenants with the Licensor to comply with this Agreement; and 

(ii) provides such guarantees for the performance of the third party's obligations under 
this Agreement as the Licensor reasonably requires. 

(e)(g) If the Stevedore mortgages this Agreement: 

(i) the rights of the Licensor under this Agreement have priority to the rights of the 
mortgagee; and  

(ii) section 139 of the Real Property Act 1886 (SA) does not apply to the mortgage. 

(f) If the Licensor assigns the Headlease, the Licensor must procure any transferee to sign a 
deed of covenant (on terms and conditions reasonably acceptable to the Licensor) in 
favour of the Stevedore under which the transferee agrees to observe and be bound by 
the terms of this Licence. 

6.73.7 Repair, Maintenance and Cleaning 

(a) The Stevedore will keep the Stevedore's Property in good repair and condition and good 
working order having regard to their condition at the Commencement Date, provided that 
the Stevedore will be under no obligation to repair damage:. 

(i) caused by fair wear and tear; 

(ii) caused by fire, flood, lightning, act of god or war; or 

(iii) of a capital or structural nature (except where caused by the Stevedore’s wilful or 

negligent act or omission) or breach of this Agreement. 

(b) The Stevedore will not cause or permit the condition of the Stevedore's Property to 
become or remain dangerous, dilapidated or ruinous. 

(c) The Stevedore will (and will ensure that the Stevedore’s Agents will) upon: 

(i) completion of every access to, occupation or use of the Licensed Area or adjoining 
areas; and 
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(ii) the expiration of the Term or the earlier termination of this Agreement, 

vacate and ensure that the Licensed Area and any adjoining areas: 

(iii) are clean and tidy to the Licensor's reasonable satisfaction; 

(iv) are free of rubbish, Cargo, the Stevedore's Property or any property of the 
Stevedore’s Agents’ and any other items brought on or about the Licensed Area or 
adjoining areas by them to the Licensor's reasonable satisfaction; and 

(v) empty all rubbish bins used by the Stevedore or the Stevedore’s Agents from the 
Licensed Area into a dedicated refuse collection point and return the empty bins to 
the wharf and shed areas. 

(d) The Stevedore acknowledges and agrees that: 

(i)  the dedicated refuse collection point is provided for wharf and general operational 
waste only. It is not suitable for: 

(A) quarantine waste; 

(B) oily waste; or 

(C) any Contaminated refuse or controlled substances; 

(ii) removal of large quantities of Cargo packing material, such as dunnage, that 
overfills the collection point will remain the responsibility of the Stevedore; and 

(iii) misuse of the collection point by way of overfilling or inappropriate waste disposal 
may result in any additional waste disposal costs being payable by the Stevedore 
(on a full indemnity basis) to the Licensor on demand or termination of the 
collection point or waste disposal service.  

(e) The Stevedore must not damage or permit to be damaged by the Stevedore or the 
Stevedore’s Agents the Licensed Area or the Licensor's Property and the Stevedore must 
pay all the Licensor's reasonable costs (on a full indemnity basis) in respect of carrying 
out any works to repair any such damage within seven days after receiving notice from the 
Licensor. 

(f) The Stevedore must not block or obstruct or permit any blockage or obstruction by the 
Stevedore , throughout the Stevedore’s or the Stevedore’s AgentsAgents’ use or 

occupation of anythe Licensed Area, keep all sewer and water pipes and all drains in or 
on or servicing the Licensed Area and must keep the sewer, water pipes and drains in a 
clean and sanitary condition and free and clear from any obstruction or blockage to the 
extent caused or contributed to by the Stevedore or the Stevedore’s Agents. 

(g) The Stevedore must not deposit or leave nor permit any of the Stevedore's Agents to 
deposit or leave any rubbish waste or garbage in any Licensed Area. 

(h) The Stevedore must not store plant, equipment, dunnage and waste in a manner that 
enables rainwater to collect sufficient to support mosquito breeding. 

(i) The Stevedore must promptly report to the Licensor any instances of vermin or mosquito 
infestation. 

(j) The Licensor is not required to repair or maintain fair wear and tear in respect of the 
Licensed Area. 

(k) The Licensor is not under any obligation to repair or replace the Licensed Area or any of 
the Licensor's Property. 

(l) Without creating any obligation on the Licensor to rectify any non-compliances by the 
Stevedore, the Stevedore will pay to the Licensor on demand all reasonable costs (on a 
full indemnity basis) associated with rectifying non-compliance with this clause. 

6.83.8 Fire Safety 

The Stevedore must take such precautions against fire in respect of the Licensed Area and the 
Stevedore's Property as are required pursuant to any present or future Laws or by any Relevant 
Authority (including about sprinklers and fire alarms). 
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6.93.9 Alterations or Additions by Stevedore 

(a) The Stevedore must not carry out or permit repairs, replacements, works, improvements, 
erections, alterations, additions or installations (Works) at or to the Licensed Area without 
the Licensor's approval.  If the Licensor approves any Works the Stevedore must ensure 
that the Works are done: 

(i) in a proper and workmanlike manner; 

(ii) by contractors approved by the Licensor (acting reasonably);; and 

(iii) in accordance with: 

(A) any reasonable conditions imposed by the Licensor (including as to 
payment of its costs and insurance); 

(B) any plans, specifications or schedule of finishes approved by the Licensor; 
and 

(C) all Laws and the requirements of all authorities. 

(b) The Stevedore must obtain from all relevant authorities all approvals or permits necessary 
to enable the Works to be lawfully effected and must on the reasonable request by the 
Licensor produce for inspection copies of all the approvals and permits. 

(c) Upon completion of the Works the Stevedore must obtain and produce to the Licensor any 
certificates of compliance or certificates of classification or occupancy issued by a relevant 
authority. 

(d) Despite any approval or consent given by the Licensor in relation to any Works proposed 
by the Stevedore, the Licensor gives no warranty, assurance or representation as to the 
suitability of the Licensed Area for the Permitted Use. 

(e) Despite the provisions of this Agreement, the Licensor or the Licensor's Agents' receipt of 
documents or examination, comment, consent or approval of any design, construction or 
Stevedore’s Works of the Stevedore or Stevedore's Agents (Licensor’s Consideration) 
does not relieve the Stevedore from any liability arising from or from responsibility for the 
Stevedore’s or the Stevedore's Agents’ errors or omissions or compliance with the 

requirements of this Agreement in relation to design, construction or Stevedore’s Works 

undertaken by the Stevedore or create any obligation or liability on the Licensor or the 
Licensor’s Agents and the Stevedore is responsible for and releases and indemnifies the 

Licensor and the Licensor’s Agents for any act, error or omission or failure by the Licensor 
and the Licensor’s Agents arising from or related to the Licensor’s Consideration. 

(f) Despite any other clause in this Agreement, where this Agreement requires the Stevedore 
to undertake any maintenance, repairs, renewal, cleaning or replacement which are of a 
capital or structural nature (Structural Repairs): 

(i) the Stevedore must first obtain the consent of the Licensor at its absolute 
discretion; and 

(ii) the Licensor may (without any obligation to do so) elect to execute the Structural 
Repairs on the Stevedore 's behalf in which case the Stevedore must pay all the 
Licensor 's reasonable costs in respect of carrying out such Structural Repairs 
within seven days after receiving notice from the Licensor. 

6.103.10 Notifications by Stevedore 

The Stevedore must give prompt notice to the Licensor of any: 

(a) injury to or death of any person; 

(b) Cargo spills or Contamination; 

(c) event of default referred to in clause 5.185.1; 

(d) non-compliances with the Environmental Management Plan; 

(e) breach of security under the Maritime Transport and Offshore Facilities Security Act 2003 
(Cth);  
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(f) accident or want of repair; 

(g) circumstance reasonably likely to cause or which has caused any damage, destruction, 
risk or hazard to property, including the Services, or to any person; or 

(h) any structural or other defects that become known to the Stevedore, 

on or about the Licensed Area or adjoining areas (including any Port waterways, access roads or 
stormwater drainage systems) to the extent caused or contributed to by the Stevedore or the 
Stevedore’s Agents and of which the Stevedore is aware or ought reasonably to be aware. 

6.113.11 Stevedore's Insurance 

(a) The Stevedore must keep current at all times: 

(i) general liability insurance covering the Stevedore’s use or occupation of the 

Licensed Area, the Land and Port for at least the amount specified in Item 6; (or 
any other amount the Licensor requires); 

(ii) industrial special risk insurance for usual risks and covering the Stevedore's 
Property for their full re-instatement value; 

(iii) workers compensation insurance; 

(iv) motor vehicle insurance covering property damage for all motor vehicles used by 
the Stevedore at the Licensed Area and the Land; and 

(v) a policy covering the Stevedore for any Pollution or Contamination arising from its 
use of the Licensed Area, the Land and Port. ; and 

(vi) any other insurance reasonably required by the Licensor. 

(b) The insurance policies the Stevedore effects under this clause must: 

(i) be with an insurer, and on terms, approved by the Licensor (acting reasonably); 

(ii) note the Licensor for its rights and interests; 

(iii) cover events occurring while the policy is current, regardless of when claims are 
made; and 

(iv) have no limit on the number of claims that can be made. 

(c) In respect of the insurance required by this clause, the Stevedore must provide the 
Licensor with: 

(i) a copy of each policy when the Licensor (acting reasonably) requests; and  

(ii) a certificate of currency for each policy: 

(A) before entering the Licensed Area; 

(B) on each renewal of the insurance; and 

(C) otherwise when the Licensor (acting reasonably) asks. 

(d) The Stevedore must notify the Licensor immediately if: 

(i) something happens (of which the Stevedore is aware or ought reasonably to have 
been aware) which could give rise to a claim under, or could prejudice, a policy 
required by this clause 3.1163.11; or 

(ii) a policy required by this clause 3.1163.11 is cancelled. 

(e) The Stevedore must not do anything or allow anything to be done which may in anyway 
invalidate or violate the conditions of any insurance policies or required by this clause 
3.1163.11. 

(f) In respect of the Stevedore's insurance required by this clause, the Stevedore must not, 
without the Licensor's consent: 

(i) vary or cancel the insurance or allow it to lapse; or 

(ii) enforce, conduct, settle or compromise insurance claims. 
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(g) If the Stevedore does anything which increases the premium payable under any of the 
Licensor's insurance policies, the Stevedore must pay to the Licensor the reasonable and 
proper amount of that increase. 

6.123.12 Laws and Port Standards and Procedures 

(a) The Stevedore must at all times and on time comply with: 

(i) all Laws in respect of the: 

(A) Licensed Area (whether imposing obligations on the owner or occupier); 

(B) Stevedore's activities conducted at the Licensed Area; 

(C) Stevedore's Property and Cargo; and 

(D) Stevedore's use and occupation of the Licensed Area;  

(ii) all Port Standards and Procedures; and 

(iii) any directions from the Department of Agriculture, Water and the Environment, 
Biosecurity SA and the Department of Home Affairs and Australian Border Force,., 

but nothing requires the Stevedore to carry out any structural or capital works unless and 
to the extent required due to the wilful or negligent act or omission of the Stevedore or the 
Stevedore’s Agents or to the extent arising from the Stevedore’s breach of its obligations 
under this Agreement. 

6.133.13 Dust 

(a) The Stevedore acknowledges that other land in the vicinity of the Licensed Area (including 
land under the control of the Licensor) is used and may continue to be used for the 
purpose of activities that may result in dust being created and deposited on the Licensed 
Area. 

(b) The Stevedore must not make or bring any Claim against the Licensor or any of the 
Licensor's Agents in respect of any such activities or such dust including that the 
Stevedore may not seek or apply for any type of injunction or other form of statutory or 
equitable relief. 

(c) On written request from the Stevedore, the Licensor must use reasonable endeavours to 
minimise and procure that all occupiers of the Port minimise dust from neighbouring 
premises provided that the Stevedore has first taken action using its reasonable 
endeavours to procure the minimisation of dust from those neighbouring premises. 

6.143.14 No Representations or warranties 

Without limiting anything else in this Agreement, the Stevedore hereby expressly acknowledges 
and agrees with the Licensor as follows: 

(a) no warranty, representation, assurance, description, inducement or condition is given or 
made by or on behalf of the Licensor in respect of this Agreement including without 
limitation in respect of: 

(i) the Licensed Area including the state or condition of the Licensed Area (including 
any wharf or jetty) or their fitness or suitability for the purposes of the Stevedore or 
for any purpose whatsoever), and all such warranties, representations, 
assurances, descriptions, inducements or conditions other than as expressly set 
out in this Agreement, are excluded and negatived to the full extent permissible at 
law; 

(ii) the suitability of the Licensed Area, the Port or the Land for any business or 
activity to be carried out on or in respect of the Licensed Area or in respect of the 
Services, fittings, finishes, facilities and amenities of the Licensed Area; 

(b) in agreeing to licence the Licensed Area, the Stevedore has not relied on any warranty, 
representation, condition, description, inducement or assurance in relation to the Licensed 
Area (including any wharf or jetty) (including, without limitation, in relation to the present 
state or condition of the Licensed Area (including any wharf or jetty) or their fitness or 
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suitability for the Stevedore's purposes whatsoever) given or made by or on behalf of the 
Licensor, other than as expressly set out in this Agreement; 

(c) the Stevedore examined or had the opportunity to examine the Licensed Area and any 
Common Area (including any wharf or jetty) prior to entering into this Agreement and, in 
licensing the Licensed Area, relied on the Stevedore's own independent enquiries, 
inspection, investigations and researches (including, without limitation, in relation to its 
use of the Licensed Area and as to the existence or otherwise of any requisite consents 
and approvals and as to the conditions (if any) imposed as part of any such consents and 
approvals) and on the Stevedore's own skill, judgment and experience; 

(d) the Stevedore is deemed to licence the Licensed Area with full knowledge of the state and 
condition of the Licensed Area (including any wharf or jetty); and 

(e) the Licensed Area is licensed, and the rights to use any areas forming part of the 
Common Area are granted, in their present state of repair and in their present condition, 
with any and all latent and patent defects. 

6.153.15 Carbon Control Law  

(a) The Stevedore must co-operate with and assist the Licensor in respect of the Carbon 
Control Law by providing to the Licensor all information that the Licensor reasonably 
requests to enable the Licensor to: 

(i) comply with the Carbon Control Law; 

(ii) prepare any report required by the Carbon Control Law or any other law or which 
the Licensor, in relation to a legal obligation, requires prepared;  

(iii) provide any information required by law; and 

(iv) conduct and complete any environmental assessment regarding the Licensed 
Area (including any Building).   

(b) The Stevedore must, in respect of the Licensed Area, at its own cost and expense comply 
with the Carbon Control Law to the reasonable satisfaction of the Licensor. 

6.163.16 Stevedore's Agents 

The Stevedore must ensure that the Stevedore's Agents comply with the Stevedore's obligations 
under this Agreement.  If this Agreement prohibits the Stevedore from doing a thing then the 
Stevedore must ensure that the Stevedore's Agents do not do that thing.  If this Agreement 
requires the Stevedore to do a thing then the Stevedore must ensure that the Stevedore's Agents 
also do that thing. 

6.173.17 Indemnities 

(a) The Stevedore is liable for and indemnifies and must keep indemnified the Licensor, the 
Licensor's Agents, the Minister and the Minister's Agents against and in respect of any 
Claims from or otherwise in respect of: 

(i) any breach or default by the Stevedore of any of the Stevedore’s obligation under 
this Agreement; 

(ii) the death of or injury to any person or loss of or damage to property of any person 
caused or contributed to by any incident in on or about the Licensed Area or the 
use of the Licensed Area or any adjoining land or water by the Stevedore or any of 
the Stevedore's Agents (even if the use is within the Permitted Use); 

(iii) the overflow, leakage or escape of water, fire, gas, electricity or any other 
substance or thing in or from the Licensed Area caused or contributed to by the 
Stevedore or any of the Stevedore’s Agents, or otherwise related to the use of the 

Licensed Area by the Stevedore or any of the Stevedore’s Agents; 

(iv) any private or public nuisance caused or contributed to by the Stevedore or any of 
the Stevedore's Agents; 
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(v) the Stevedore's failure to notify the Licensor of any defect in the Licensed Area or 
the Licensor's Property of which the Stevedore or the Stevedore's Agents are 
aware or ought to be aware; or 

(vi) the use of the Licensed Area, the Port or any adjoining land or water by the 
Stevedore or the Stevedore's Agents, 

only to the extent caused or contributed by the negligence or wilful default of the 
Stevedore or the Stevedore’s Agents, and except to the extent caused or contributed to by 
the negligence or wilful default of the Licensor. 

(b) The indemnity is independent from the Stevedore's other obligations under this 
Agreement and does not come to an end when the Term expires or this Agreement is 
terminated.  It is not necessary for the Licensor to incur expense or make a payment 
before enforcing the indemnity. 

6.183.18 Release 

(a) The Stevedore occupies and uses the Licensed Area at its own risk. 

(b) The Stevedore agrees that the Licensor, the Licensor's Agents, the Minister and the 
Minister's Agents will have no liability or responsibility for, and that the Licensor, the 
Licensor's Agents, the Minister and the Minister's Agents are fully released from all Claims 
and the Stevedore shall not make or bring any Claim against any of the Licensor, the 
Licensor's Agents, the Minister and the Minister's Agents, directly or indirectly arising from 
or otherwise in respect of: 

(i) loss of or damage to the Stevedore's Property or the Stevedore's Agents property 
and Cargo; 

(ii) loss or damage caused or contributed to by an accident, incident, damage, death 
or injury occurring in on or about the Licensed Area, Common Area, Land or Port; 
or 

(iii) loss or damage caused or contributed to by: 

(A) flooding of the Licensed Area or blockage of any sewers, waste, drains, 
gutters or pipes; or 

(B) any malfunction, failure to function or interruption of any Services, 

except to the extent caused by the negligence or wilful default of the Licensor. 

6.193.19 Limitation of liability 

Despite any other clause of this Agreement (including clause 3.1863.18) and to the extent 
permissible by Law, the Licensor will not be liable to the Stevedore for any Claim which comprises 
or is in respect of: 

(a) any defect in or malfunction or failure to function (properly or at all) of any Services or any 
failure to provide or make available or any delay in providing or making available any 
Services; 

(b) any action or neglect of the public, co-tenants or other occupants or users of the Licensed 
Area, Common Area, Land or Port or of adjacent land; 

(c) the Licensor exercising its rights under clause 474; 

(d) consequential, incidental, non-foreseeable, special or indirect loss or damage, including 
loss of profits, contracts or revenue; 

(e) anything arising out of any security breach, security failure or lack of security anywhere in 
the Licensed Area, Common Area, Land or Port; or 

(f) the Stevedore's inability to access the Licensed Area, Common Area, Land or Port; 

(g) disturbance to the Stevedore by smells, dust, noise, spills, discharges, fire explosion, 
industrial action, pests, interference by the community; or 

(f)(h) a Force Majeure Event, 
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except to the extent that any such liability is caused or contributed to by the negligence of the 
Licensor or the wilful breach of this Agreement by the Licensor. 

6.203.20 Lost or Discharged Item 

(a) If the Stevedore or Stevedore’s Agents cause any person, item or substance to be 

discharged or lost overboard from a vessel while it is in the Port, the Stevedore must 
ensure that: 

(i) the Licensor is promptlyimmediately notified of the: 

(A) location and time when the discharge or loss occurred; 

(B) characteristics and status of the person, item or substance discharged or 
lost from the vessel; and 

(C) proposed manner of recovery; and 

(ii) everything reasonably necessary is done to locate and recover the person, item or 
substance that was discharged or lost overboard as soon as possible or within the 
time specified by the Licensor, irrespective of the difficulty or cost. 

(b) The Licensor and Licensor’s Agents may do everything that the Licensor considers 
reasonably necessary to locate and recover the person, item or substance that was 
discharged or lost overboard and the Stevedore will pay or reimburse the Licensor on 
demand for all costs associated with such location and recovery. The Licensor must 
promptly provide on reasonable request by the Stevedore reasonably detailed invoices or 
quotes in respect of those costs. 

(c) The Licensor is not liable to any person for any Claim that arises out of or in connection 
with a person, item or substance that was discharged or lost overboard, including anything 
done by the Licensor or Licensor’s Agents under clauses 3.2063.20(b) and 3.2063.20(d). 

(d) If the Licensor recovers an item or substance that was discharged or lost overboard 
(Discharged Item) from the Port and it is not claimed by any person after 30 days from 
the date of recovery, the Licensor and Licensor’s Agents may in the Licensor's absolute 
discretion, deal with the Discharged Item as if it were its owner, including the ability to: 

(i) modify any part of the Discharged Item; 

(ii) sell, gift or dispose of the Discharged Item; and 

(iii) dismantle, sink or otherwise destroy the Discharged Item. 

(e) Nothing in this clause 3.2063.20 limits the application of clause 3.2163.21. 

6.213.21 Fallen Cargo 

(a) If the Stevedore or Stevedore’s Agents cause any Cargo or other property to be lost or fall 
onto the Licensed Area or into the Port waters during loading or unloading of a vessel 
(Fallen Cargo), the Stevedore must ensure that: 

(i) loading or unloading of Cargo ceases unless it is safe to continue; 

(ii) the Licensor is immediately notified; 

(iii) the Fallen Cargo is recovered as soon and as quickly as possible or as the 
Licensor (acting reasonably) directs; 

(iv) subject to clause 3.9(f)63.9(f), any damage to the Licensed Area is fully repaired 
to the Licensor's reasonable satisfaction within the time directed by the Licensor at 
the Stevedore’s cost; and 

(v) the Land and the Port waters are cleaned at the Stevedore's cost to the Licensor's 
satisfaction (acting reasonably). 

(b) The Licensor and the Licensor’s Agents may do everything the Licensor considers 
reasonably necessary in relation to Fallen Cargo. 
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(c) The Licensor is not liable to any person for any Claim that arises out of or in connection 
with Fallen Cargo, including anything done by the Licensor or the Licensor’s Agents under 
clauses 3.2163.21(b) and 3.2163.21(e). 

(d) Without limiting any of the Licensor's other rights or remedies, the Stevedore shall 
promptly reimburse the Licensor on demand for all Claims that arise out of or in 
connection with Fallen Cargo, including the reasonable costs and losses incurred by the 
Licensor as a result of interruption to the Licensor’s operations and in relation to anything 
done by the Licensor or Licensor’s Agents: 

(i) to locate and remove the Fallen Cargo; 

(ii) to repair damage to the Licensed Area and Port; 

(iii) to clean the Licensed Area and Port; 

(iv) to mitigate the effect of the Fallen Cargo on Land and Port operations; and 

(v) under clause 3.2163.21(e) in relation to the Fallen Cargo once recovered. 

The Licensor must promptly provide on reasonable request by the Stevedore reasonably 
detailed invoices or quotes in respect of those costs. 

(e) If the Licensor recovers the Fallen Cargo and the Fallen Cargo is not claimed by any 
person after 30 days from the date of recovery, the Licensor and the Licensor’s Agents 
may in the Licensor's discretion, deal with the Fallen Cargo as if it were its owner, 
including the ability to: 

(i) modify any part of the Fallen Cargo; 

(ii) sell, gift or dispose of the Fallen Cargo; and 

(iii) dismantle, sink or otherwise destroy the Fallen Cargo. 

(f) Nothing in this clause 3.2163.21 limits the application of clause 3.2063.20. 

6.223.22 Heavy and bulk cargo 

The Stevedore must ensure that neither it nor the Stevedore’s Agents cause or permit any heavy 

or bulk Cargo to be tipped or thrown out from any vehicle or vessel onto the Licensed Area or 
Land. 

6.233.23 No deposit of bulk Cargo 

The Stevedore must ensure that neither it nor any of the Stevedore’s Agents cause or permit any 
bulk Cargo to be deposited on the Land by the Stevedore or the Stevedore’s Agents without the 
Licensor's permission. 

6.243.24 The Licensor may move Cargo 

(a) The Licensor and the Licensor’s Agents may upon providing reasonablewithout notice 
(except in an emergency or situation of urgency where no notice is required) do 
everything necessary to move any Cargo if the Licensor considers it reasonably 
necessary for any purpose connected with: 

(i) safety, security or the protection of any person, property or the environment in or 
around the Land or Port; or 

(ii) efficient Land and Port operations of any kind. 

(b) The Licensor shall not be liable to any person for any Claims that arise out of or in 
connection with the movement of any Cargo by the Licensor and the Licensor’s Agents 
except where arising from the Licensor or Licensor’s Agent’s negligence or wilful default 

under this Agreement. 

6.253.25 Management of the Licensed Area and Support Services 

Throughout the Stevedore’s or Stevedore’s Agents’ use of the Licensed Area, to the extent required to 
enable the Permitted Use, the Stevedore: 
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(a) must control, manage and maintain the Licensed Area to ensure the safety, security and 
convenience of all users of the Licensed Area; 

(b) shall be responsible for identifying, providing, installing and maintaining adequate Support 
Services; 

(c) shall ensure that the Stevedore and the Stevedore’s Agents keep off any restricted areas; 
and 

(d) is responsible for providing and ensuring there is adequate security and surveillance to 
the Licensed Area; and 

(d)(e) will use its reasonablebest endeavours to protect and keep the Licensed Area safe from 
theft and vandalism.  

6.263.26 Biosecurity Requirements 
(a) Where the Port is designated as a first point of entry under the Biosecurity Act 2015 (Cth), 

the Stevedore must: 
(i) comply with all applicable requirements of the Biosecurity Act 2015 (Cth), the 

Biosecurity Regulation 2016 (Cth) and the “First Point of Entry: Biosecurity 
Standards (Ports)” issued by the Department of Agriculture, Water and the 
Environment (the “Biosecurity Requirements”); and 
 

(ii) implement systems and controls with the aim of minimising the risks associated with 
the entry of pests and diseases that may cause harm to animal, plant and human 
health, the environment and the economy.  

 

(b) In particular, the Stevedore must, to the extent required to enable the Permitted Use under 
this Agreement: 
 
(i) ensure that it has on-site spill kits for dealing with spillage including brooms, shovels, 

buckets, absorbent litter, tarpaulins and a supply of disinfectant approved by the 
Department of Agriculture, Water and the Environment; 
 

(ii) ensure that a permethrin-based knock down spray is accessible for insect or pest 
infestation; 

 

(iii) ensure that any biosecurity waste is managed using a waste provider approved by 
the Department of Agriculture, Water and the Environment;  

 

(iv) have a documented biosecurity incident response procedure in place suitable for 
the Stevedore’s operations; and 

 

(v) ensure that its staff and the Stevedore’s Agents are aware of and have received 
adequate training regarding the Biosecurity Requirements and how to report a 
biosecurity incident. 

7.4. Licensor's rights 

7.14.1 Reservations 

The Licensor reserves the right to and may at any time: 

(a) grant interests in or rights to use the Licensed Area to any person; 

(b) subject to clause 6.6(f), assign, convey, transfer, novate, lease, licence, securitize or 
otherwise deal with the Licensor's interest in the Licensed Area or this Agreement; and 

(c) install, maintain, use, repair, alter or replace any Services through, contiguous or adjacent 
to the Licensed Area. 

7.24.2 Rights of entry 

(a) Notwithstanding any other term or condition of this Agreement, the Licensor and the 
Licensor's Agents may at any time (or if the Stevedore is occupying the Licensed Area for 
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the Permitted Use by giving reasonable notice to the Stevedore, except that such notice is 
not required in an emergency or a circumstance of urgency), enter upon, use or occupy 
the Licensed Area with or without vehicles (including locomotives, rolling stock, engines 
and carriages), plant, equipment or materials, to the extent necessary for or incidental to 
any of the following purposes: 

(i) to inspect the Licensed Area, including to determine whether the Stevedore is 
complying with this Agreement; 

(ii) to carry out works, repairs, renovations, replacement, maintenance or alterations 
on or about the Licensed Area (without creating any obligation  on the Licensor to 
do so);  

(iii) to inspect, test, repair, maintain or do work on the Licensed Area (including the 
Services) which cannot reasonably be done without the Licensor entering the 
Licensed Area; 

(iv) to moor or unmoor any vessel; 

(v) to connect or disconnect any water supply, electricity supply or any other Service 
provided by the Licensor to or from any vessel which has been moored; 

(vi) to exercise the Licensor's rights or to comply with the Licensor's obligations under 
this Agreement, or to comply with the Licensor's obligations under any Laws 
(including to satisfy the requirements of a Relevant Authority); 

(vii) to fulfil or perform any statutory or contractual duty, obligation or function of the 
Licensor; 

(viii) to remove a navigational hazard (including any mooring of vessels at the Licensed 
Area); or 

(ix) any other purpose deemed desirable by the Licensor acting reasonably. 

(b) Notwithstanding any other term or condition of this Agreement, the Stevedore must not 
make any Claim against the Licensor in respect of entering the Licensed Area or carrying 
out works contemplated by this Agreement. 

(c) In exercising its rights under clauses 7.1 and 7.2, the Licensor will use its reasonable 
endeavours to minimise any material disturbance and interference with the Stevedore’s 

business and operations at the Licensed Area during the time the Stevedore is entitled to 
access the Licensed Area pursuant to this Agreement. 

7.34.3 Carry out Stevedore's obligations 

If the Stevedore does not do something it is obliged to do under this Agreement or, in the 
Licensor's reasonable opinion, the Stevedore does not do it properly or within the time required 
by this Agreement, the Licensor may do that thing at the Stevedore's cost after giving reasonable 
notice to the Stevedore. The Licensor must promptly provide on reasonable request by the 
Stevedore reasonably detailed invoices or quotes in respect of those costs. 

7.44.4 Other rights 

The Licensor may: 

(a) close off access to the Licensed Area in an emergency or at any other time the Licensor 
reasonably considers necessary; 

(b) in an emergency: 

(i) prevent the Stevedore and the Stevedore's Agents from entering the Licensed 
Area or require them to leave and stay out of the Licensed Area; and 

(ii) without notice to the Stevedore, enter the Licensed Area and remain there and 
use the Licensed Area, 

for so long as reasonably necessary in the circumstances;  
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(c) use, operate, install, repair, maintain, remove, replace and temporarily interrupt Services, 
provided that the Licensor uses reasonable endeavours to minimise disruption to the 
Stevedore's occupation of the Licensed Area (except in an emergency). 

7.54.5 Harbors and Navigation Act 

All of the Licensor's rights, powers, defences, immunities or limitations of liability under the Act 
augment the Licensor's rights, entitlements, limitations of liability and powers under this 
Agreement and nothing in this Agreement in any way: 

(a) diminishes the Licensor's rights, powers, defences, immunities, indemnities or limitations 
of liability under the Act; 

(b) fetters any discretions that the Licensor has under the Act; or 

(c) diminishes or otherwise precludes the Licensor from accessing, relying upon or using any 
of its rights, powers, defences, immunities, indemnities or limitations of liability under the 
Act. 

8.5. Mutual Agreements  

8.15.1 Default 

(a) The Stevedore is in default under this Agreement if: 

(i) any License Fee or other money payable under this Agreement remains unpaid for 
seven days afteris not paid when it is due to be paid under this Agreement 
following the Licensor’s demand for payment (Arrears); 

(ii) the Stevedore does not comply with any other obligation of the Stevedore under 
this Agreement; 

(iii) the Stevedore does not comply with any obligation under any agreement or 
arrangement between the parties and relating in any way to the Licensed Area 
including the payment of Port Charges; 

(ii)(iv) the Stevedore has been late on at least three occasions in complying with any of 
its obligations under this Agreement; 

(iii)(v) execution is levied against the Stevedore or any guarantor and is not discharged 
within 2814 days; or 

(iv)(vi) an Insolvency Event occurs in respect of the Stevedore or any guarantor, ; or 

(vii) any other event occurs which is a breach of this Agreement, 

and if the non-compliance or breach set out in (i)85.1(a)(i) to 8.1(a)(iv)(vii) above is 
capable of remedy, the Stevedore fails to remedy the breach within: 

(v)(viii) seven (7) days (in relation to a breach set out in (i) above); 

(vi)(ix) a reasonable period (not exceeding 30 days) (in relation to a breach set out in 
(ii)1.1(a)(i) to (vii)1.1(a)(i) above),  

after receipt of written notice from the Licensor requiring it to do so. 

(b) If the Stevedore is in default under this Agreement, the Licensor may: 

(i) terminate this Agreement; 

(ii) by notice to the Stevedore convert this Agreement to a monthly licence with no set 
term, and which can be terminated by either party on one months’ notice; or 

(iii) serve a notice requiring that the Stevedore rectify the default. 

(c) If the Licensor validly terminates this Agreement pursuant to clause 5.185.1(b)(i): 

(i) the Stevedore releases and discharges the Licensor from any Claim by and all 
obligations owed to the Stevedore under or in respect of this Agreement arising 
following the date of termination; and 
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(ii) the Stevedore is not entitled to any compensation or damages for the termination. 

8.25.2 Rectification of breach 

If the Stevedore is served with a notice to rectify a breach of this Agreement and the Stevedore 
rectifies that breach, the Stevedore agrees to take all reasonable steps to ensure that a breach 
the same or similar in nature to the breach described in the notice will not occur again during the 
Term. 

8.35.3 Abandoned goods 

(a) Subject to clause 8.3(a),5.3(b), the Licensor may remove, deal with or dispose of any 
items or property, including the Stevedore's Property or Cargo, left at the Licensed Area 
outside of the times referred to in clause 2(d) during the Term (other than in accordance 
with clause 3.5(b)63.5(b)) or after the determination of this Agreement (Abandoned 
Goods) in such manner as the Licensor chooses and at the Stevedore's reasonable cost, 
subject to the Licensor first providing notice to the Stevedore for those Abandoned Goods 
to be removed, disposed of or otherwise dealt with, and the Stevedore failing to remove 
the relevant Abandoned Goods within 14 days of such noticecost. 

(b) IfThe Licensor must provide the Stevedore with not less than twenty-four (24) hours’ prior 
written notice of its intention to remove, dispose of or otherwise deal with the Abandoned 
Goods.  

(b)(c) In the event that the Licensor sells or otherwise receives a monetary amount for the 
disposal of the Abandoned Goods, the Licensor will pay to the Stevedore theany amount 
received for the Abandoned Goodsgoods less: 

(i) any reasonable costs incurred by the Licensor in their disposal (the detailed 
invoices for which costs the Licensor must promptly provide on request by the 
Stevedore);; 

(ii) any amounts applied by the Licensor to satisfy any Arrears; and 

(iii) such amount the Licensor reasonably estimates may be necessary to rectify any 
breach by the Stevedore. 

(c)(d) The Licensor is not liable to the Stevedore for any resulting loss or damage to the 
Abandoned Goods resulting directly from any such removal, dealing with or disposal..  

8.45.4 Default interest 

(a) The Stevedore agrees to pay interest on: 

(i) any amount payable under this Agreement; or  

(ii) any Port Charge payable by the Stevedore, 

which is not paid within 14 days afteron the due date for payment.  Interest accrues daily 
on the unpaid amount from (and including) the due date to (but excluding) the date of 
actual payment and is calculated on actual days elapsed and a year of 365 days. 

(b) The Stevedore agrees to pay interest under clause 5.4(a)85.4(a) on demand from the 
Licensor. 

(c) The rate of interest applying from (and including) the due date for payment is the rate 2% 
per annum above the 60 day Bank Bill Swap Reference Rate last published on or before 
that day in The Australian Financial Review (or if no such rate has been published, 
another rate set by the Licensor in good faith). 

(d) Interest payable under clause 5.4(a)85.4(a) may be added to the overdue amount by the 
Licensor at intervals which the Licensor determines from time to time or, if no 
determination is made, at the end of every calendar month.  Interest is payable on the 
increased overdue amount at the rate set out in this clause 5.485.4. 

Commented [GT1]: Do we mean (b)? 
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8.55.5 Destruction or Damage 

If the Licensed Area is wholly or substantially damaged, destroyed or inaccessible then the 
Licensor or the Stevedore may terminate this Agreement by giving the other partyStevedore 
seven days' notice of termination. 

8.65.6 Holding over 

If the Stevedore holds over after the expiration or sooner termination of the Term (Holding Over 
Date) with the consent (express or implied) of the Licensor, the Stevedore will become a monthly 
licensee of the Licensor.  Either party may terminate the monthly licence by giving one month's 
notice expiring at any time.  The monthly licence fee is one twelfth of the annual Licence Fee 
immediately before the Holding Over Date.  The monthly licence is otherwise on the same terms 
as this Agreement (so far as applicable to a monthly licence). 

8.75.7 Consent 

Except where otherwise expressly set out in this Agreement, the Licensor's consent or approval: 

(a) means the Licensor's prior written consent or prior written approval; 

(b) must be considered promptly and may be given or withheld in the reasonableabsolute 
discretion of the Licensor; and 

(c) if given may be made on reasonable conditionsconditional or unconditional; and 

(d)(c) if not given upon the Stevedore’s written request, reasons for the approval being withheld 

must be given. 

8.85.8  Stevedore as trustee 

(a) If the Stevedore enters into this Agreement as the trustee of a trust, it represents and 
warrants to the Licensor that: 

(i) it enters into this Agreement both in its personal capacity and as trustee of the 
trust; 

(ii) it has full power to enter into this Agreement and does so as part of the proper 
administration of the trust and for the benefit of the beneficiaries of the trust; 

(iii) the Stevedore is the only trustee of the trust; 

(iv) subject only to exceptions dictated by Law, the Stevedore is entitled to be 
indemnified out of the assets of the Trust; 

(v) the copy of the trust deed given to the Licensor is a true copy as at the date it was 
given; and 

(vi) there have been no other alterations to the trust deed other than as disclosed in 
writing to the Licensor. 

(b) The Stevedore must not, without the Licensor's consent: 

(i) retire or cease to be the sole trustee of the trust or allow any other person to be 
appointed as a new trustee; 

(ii) do anything which prejudices its right to be indemnified out of the assets of the 
trust; 

(iii) permit the trust deed to be amended or revoked in a way which could prejudice 
the Stevedore's ability to perform its obligations under this Agreement (unless 
required by Law); or 

(iv) permit the trust to be terminated or its vesting date accelerated. 

8.95.9 Other Matters 

(a) No waiver by a party of one breach of a term of this Agreement will operate as a waiver of 
another breach of that or any other term of this Agreement. 

(b) Any variation of a term of or a right under this Agreement must be in writing and signed by 
both parties. 
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(c) Any term of this Agreement which is invalid, unlawful, void or unenforceable will be 
capable of severance without affecting any of the other terms of this Agreement. 

(d) This Agreement comprises the whole of the agreement between the parties and no other 
agreements or terms shall be implied in this Agreement or arise by way of collateral 
agreement. 

8.105.10 Notices 

(a) Any notice required to be given under this Agreement shall (without prejudice to any other 
means of giving notice) be: 

(i) in writing in English; 

(ii) signed by the party or its agent or solicitor; and 

(iii) given to the recipient either by hand delivery, pre-paid post or email or in any other 
manner permitted by legislation, in each case addressed in the manner relevantly 
described in the section of this Agreement titled 'Details'.  

(b) Where two (2) or more persons comprise a party, a notice served on or by any one is 
deemed served on or by all.   

(c) A party may at any time change any of its details set out in the section of this Agreement 
titled ‘Details’ by providing not less than five (5) Business Days’ notice to the other party. 

(d) A notice is deemed given or served: 

(i) if delivered by hand, upon delivery; 

(ii) if sent by pre-paid post, on the fourth Business Day after posting; and 

(iii) if by email, when the sender’s email system confirms the time of sending of the 

email (unless the sender receives a delivery failure notification indicating the email 
has not been delivered to the addressee), 

but if the delivery or receipt is not on a Business Day or is after 5.00pm on a Business 
Day, the notice is taken to be received at 9.00am on the next Business Day.   

8.115.11 Managing Agent 

The Licensor may appoint a managing agent to manage the Licensed Area and any managing 
agent shall represent the Licensor in all matters relating to the Licensed Area except where the 
Licensor otherwise notifies the Stevedore, provided that any communication from the Licensor to 
the Stevedore shall to the extent of any inconsistency supersede any communication from the 
managing agent.   

8.125.12 Goods and Services Tax 

(a) The amounts payable by the Stevedore to the Licensor for or in connection with a taxable 
supply under this Agreement do not include any GST. 

(b) The Stevedore must pay the Licensor an additional amount on account of GST equal to 
the amount payable by the Stevedore for the relevant taxable supply multiplied by the 
prevailing GST rate. 

(c) The additional amount is payable at the same time as when the amount for the relevant 
taxable supply is payable by the Stevedore to the Licensor. 

(d) Within 14 days of receipt of the amount and additional amount, the Licensor must provide 
the Stevedore with a tax invoice. 

8.135.13 Retail and Commercial Leases Act 

The Stevedore and the Licensor mutually acknowledge and agree that the Licensed Area do not 
comprise business premises at which goods are sold to the public by retail or at which services 
are provided to the public or to which the public is invited to negotiate for the supply of services 
and that the Retail and Commercial Leases Act 1995 (SA) does not apply to this Agreement. 
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8.145.14 Force Majeure 

(a) Notwithstanding any other provision in this Agreement, if by reason of a Force Majeure 
Event, a party (Affected Party) is prevented in the performance of any obligation under 
this Agreement: 

(i) the Affected Party will not be liable under this Agreement to the other party for not 
performing, or for the manner of its performance of, such obligation, to the extent 
to which the Affected Party is so prevented, provided that:  

(A) the Affected Party shall have promptly notified the other party of the nature 
and extent of the circumstances giving rise to the Force Majeure Event; 
and 

(B) the Affected Party has used all reasonable endeavours to avoid the 
operation, and mitigate the effect, of the Force Majeure Event and to carry 
out its obligations under this Agreement in any other way that is 
practicable; and 

(ii) the performance of that obligation is suspended, but only for the period of time in 
which the Affected Party is so prevented. 

(b) Without prejudice to clause 5.14(a)85.14(a), the Affected Party is not liable to the other 
party for any failure in the fulfilment of any of its obligations under this Agreement to the 
extent that such failure is due to any loss or damage occasioned by that Force Majeure 
Event. 

9.6. Conditions 
(a) This Agreement is subject in all respects to: 

(i) the consent or approval of any person having any mortgage over the Headlease; 
and 

(ii) any development or planning approval or consent (if required in respect of the 
grant of this Agreement or the Permitted Use). 

 

10.7. Environmental Protection 

10.17.1 Environmental Protection 

(a) The Stevedore must at its own cost: 

(i) take all reasonable and practicable measures to not cause or permitprevent 
Environmental Harm and otherwise ensure that the environmental impact resulting 
from the Stevedore's use or occupation of the Licensed Area and the activities of 
the Stevedore is prevented or otherwise minimised except as permitted by an 
Environmental Authority under any environmental protection licence; 

(ii) comply with all Environmental Laws affecting in any way the Licensed Area, 
human health and nearby waterwayssafety and surroundingthe environment or the 
activities carried out by the Stevedore; 

(iii) at its own cost and expense immediately cease and clean up as soon as 
reasonably practicable any Contamination or Pollution in or affecting the Licensed 
Area, the Land, nearby waterways or any adjoining land or water provided that the 
Stevedore shall only be responsible for Contamination or Pollution caused or 
contributed to by the Stevedore or any of the Stevedore's Agents during the Term 
or the term of any previous licence or other arrangement with the Licensor in 
respect of the Licensed Area (or any part of it), including (without limitation) the 
Previous Licence; 
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(iv) obtain and provide to the Licensor on request a copy of all environmental licences 
relating to the Licensed Area, the Permitted Use and the activities of the 
Stevedore; and 

(v) comply with the conditions of any EPA Licences held by the Licensor (as in force 
from time to time) and ensure that the Stevedore's actions do not cause the 
Licensor to breach the conditions of such EPA Licences, to the extent that such 
EPA Licences and conditions apply to the Licensed Area. 

(b) The Stevedore will keep the Licensor indemnified against any and all Claims, arising from 
or incidental to: 

(i) any failure to comply with clause 7.1(a)107.1(a); or 

(ii) the existence of any Contamination or Pollution referred to in clause 
7.1(a)(iii)107.1(a)(iii).  

10.27.2 Environmental Management Plan 

(a) The Stevedore must prepare an Environmental Management Plan for the Licensed Area 
that sets out the procedures and methods the Stevedore will implement to ensure 
compliance with: 

(i) all Environmental Laws including without limitation the noise and Pollution 
requirements of all Environmental Laws; 

(ii) EPA Licences required for the Stevedore's activities at the Licensed Area; and 

(iii) EPA Licences held by the Licensor (in force and provided by the Licensor from 
time to time) to the extent that they apply to the Licensed Area. 

(b) In addition to anything else required by this clause, the Environmental Management Plan 
must include the requirements listed in Annexure A.  

(c) Prior to the Commencement Date, the Stevedore must provide the Licensor with a copy of 
the proposed Environmental Management Plan. 

(d) The Licensor may (but is not obliged to) review and provide comments to the Stevedore 
on the proposed Environmental Management Plan including any suggested changes, 
additions or deletions (suggested amendments). 

(e) During the Term of this Agreement, the Stevedore must: 

(i) implement and comply with the terms of the Environmental Management Plan; 

(ii) not amend the Environmental Management Plan without the consent of the 
Licensor, such consent not to be unreasonably withheld; 

(iii) provide any information reasonably required by the Licensor to assess the 
Stevedore’s compliance with its obligations under this clause promptly upon 

request to do so. The Licensor must keep all information confidential except: 

(A) if it is disclosed to financial and professional advisers who agree to keep it 
confidential; 

(B) if it is required to be disclosed by Law or the rules of the Australian Stock 
Exchange; 

(C) if disclosed as part of court proceedings; 

(D) the information is generally and publicly available (other than as a result of 
the breach of obligations in relation to confidentiality);  

(iv) promptly report any regulatory breaches or incidents resulting in Environmental 
Harm or excursions from the Environmental Management Plan to the Licensor; 

(v) cooperate with the Licensor in conducting inspections of the Licensed Area and/or 
activities of the Stevedore for conformance with the Environmental Management 
Plan as may be requested by the Licensor from time to time; and 
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(vi) ensure that the Environmental Management Plan is regularly reviewed by the 
Stevedore and will be revised as necessary in light of experience gained during 
operations, as a consequence of any regulatory breach or regulatory notice issued 
by the EPA, any incident investigation, annual review conducted in accordance 
with clause 7.3 or Licensor inspection in accordance with clause 7.2(e)(v). 

(f) The Stevedore must amend the Environmental Management Plan to incorporate the 
suggested amendments and provide the revised Environmental Management Plan to the 
Licensor within two weeks of receipt of the suggested amendments. 

10.37.3 Annual Reviews of Environmental Management Plan 

(a) The Stevedore shall engage an Environmental Consultant to undertake an annual review 
of the scope of, and compliance with, the Environmental Management Plan and, unless 
agreed otherwise, a copy of the annual review will be provided to the Licensor on each 
anniversary of the Commencement Date. The Licensor must keep the Environmental 
Management Plan confidential except: 

(i) if it is disclosed to financial and professional advisers who agree to keep it 
confidential; 

(ii) if it is required to be disclosed by Law or the rules of the Australian Stock 
Exchange; 

(iii) if disclosed as part of court proceedings; or 

(iv) the information is generally and publicly available (other than as a result of the 
breach of obligations in relation to confidentiality). 

(b) If the Licensor (acting reasonably):: 

(i) is not fully satisfied with the annual review or any aspect of the annual review;  

(ii) does not support any proposed recommendation and/or actions to be undertaken 
by the Stevedore as a result of the annual review; or 

(iii) believes that any proposed recommendations and/or actions to be undertaken by 
the Stevedore as a result of the annual review are not being effectively 
implemented, 

the Licensor may, acting reasonablyat the Licensor's sole discretion: 

(iv) require the Stevedore to engage the Environmental Consultant to undertake 
further work on the annual review or require the Stevedore to undertake other 
additional action, and the Stevedore shall comply with any such requirement; or 

(v) instigate an independent audit of the annual review. 

(c) If the independent audit instigated by the Licensor under clause 7.3107.3(b)(v) reasonably 
finds that the annual review, in a material way: 

(i) was not conducted properly; 

(ii) did not support the proposed or recommended actions; or 

(iii) should have recommended or proposed alternative actions, 

then the Stevedore must implement the recommendations of the independent audit and 
pay the costs incurred by the Licensor in respect of that independent audit. 

11.8. Work Health and Safety and Heavy Vehicle National Law 

11.18.1 Work Health and Safety 

 

(a) The Stevedore expressly acknowledges that, at all times during the Stevedore's use of the 
Licensed Area, it has the management or control of the Licensed Area. Accordingly, the 
Stevedore must ensure, so far as is reasonably practicable, that throughout its use or 
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occupation of the Licensed Area pursuant to this Agreement, the Licensed Area, the 
means of entering and exiting the Licensed Area and anything arising from the Licensed 
Area, are without risks to the health and safety of any person.   

(b) The Stevedore must immediately notify the Licensor of any matters arising from the 
Licensed Area or its use of the Licensed Area which may affect the health and safety of 
any person including, without limitation, the Licensor's Agents who may use the Licensed 
Area in accordance with this AgreementLease. 

(c) The Stevedore acknowledges that while the Licensor's Agents are using the Licensed 
Area, it owes safety obligations to the Licensor's Agents and accordingly, agrees to 
consult, co-operate and co-ordinate its activities with the Licensor so that those safety 
obligations can be discharged. 

(d) The Stevedore will notify the Licensor of the occurrence of any notifiable incidents, as 
defined in the Work Health and Safety Act 2012 (SA). 

(e) The Stevedore acknowledges and agrees that the Stevedore will and will ensure that the 
Stevedore’s Agents: 

(i) comply with and not breach all of its obligations under and the requirements of the 
Work Health and Safety Act 2012 (SA);  

(ii) prepare and comply with site specific safety policies and plans for: 

(A) its access to and use of the Licensed Area, including vehicle and Cargo 
access and use (if relevant);  

(B) the access to and use of the Licensed Area by the Licensor and the 
Licensor's Agent while entering in accordance with this lease; and 

(C) all persons and property on or about the Licensed Area; 

(iii) submit to the Licensor, on its request, such site specific safety policies and plans 
for consideration by the Licensor, and consider any recommendations the 
Licensor may make as to amendments; 

(iv) ensure that all activities and work carried out by the Stevedore and the 
Stevedore's Agents in, on or about the Licensed Area: 

(A) is carried out by personnel who are fit for work and have the appropriate 
licences, training, experience and qualifications to do the activities and 
work;  

(B) is carried out with a high degree of skill, competence and professionalism 
at all times; and 

(C) is carried out in accordance with the site specific safety policies and plans;  

(v) ensure that any Cargo on or about the Licensed Area is appropriately packaged 
and clearly labelled and that such labels are clearly visible at all times; and 

(vi) ensure, prior to the handling of any Cargo, that the Cargo: 

(A) is in a fit and proper condition to be safely handled or otherwise dealt with; 
and 

(B) complies with all applicable Laws relating to the particular Cargo (including 
any Laws dealing with dangerous goods including the Work Health and 

Safety Act 2012 (SA)). 

11.28.2 Heavy Vehicle National Law 

(a) The Stevedore expressly acknowledges that, at all times during the Stevedore's use of the 
Licensed Area, it has the sole and exclusive management or control of all Transport 
Activities conducted at or within the Licensed Area for the Permitted Use, whether by itself 
or any other person, other than the Licensor and, pursuant to the foregoing acknowledges 
that, as between the Licensor and Stevedore, the Licensor assigns responsibility for 
supervising, managing and controlling, directly or indirectly, any activities carried out by a 
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loader or unloader of goods at or within the Licensed Area during the Stevedore’s use of 

the Licensed Area to the Stevedore.       

(b) At all times during the Stevedore's use of the Licensed Area, the Stevedore must:  

(i) ensure, so far as is reasonably practicable, the safety of its and its Agent’s 

Transport Activities conducted at or having effect in or relating to the Stevedore’s 

use of the Licensed Area;  

(ii) not do or require or refrain from doing or requiring anything which would directly or 
indirectly cause or encourage any person to breach any provision of the Heavy 
Vehicle National Law; and 

(iii) comply with and not breach and ensure that the Stevedore’s Agents comply with 

and do not breach any provision of the Heavy Vehicle National Law.  

(c) The Stevedore must immediately notify the Licensor of any matters arising from the 
Stevedore’s use of the Licensed Area which may affect the safety of any Transport 

Activities of any person conducted at or having effect in or relating to the Stevedore’s use 

of the Licensed Area, including anything that poses any risk to public safety, the 
environment, road infrastructure or public amenity. 

(d) The Stevedore acknowledges that, to the extent that the Licensor or the Licensor’s agents 

are conducting any Transport Activities jointly with the Stevedore, it owes a shared safety 
obligation in relation to the conduct of those Transport Activities and accordingly, agrees 
to consult, co-operate and co-ordinate its activities with the Licensor so that those safety 
obligations can be discharged. 

(e) The Stevedore will, upon becoming aware thereof, notify the Licensor of the occurrence of 
any breach of the Heavy Vehicle National Law which occurs at or in the Licensed Area or 
arises from the Stevedore’s use of the Licensed Area during the Stevedore's use of the 
Licensed Area. 

(f) The Stevedore acknowledges and agrees that the Stevedore will and will ensure that the 
Stevedore’s Agents: 

(i) prepare and comply with site specific heavy vehicle Transport Activity safety 
policies and plans for the safe conduct of any Transport Activities conducted at or 
within the Licensed Area; 

(ii) submit to the Licensor, on its request, such site specific heavy vehicle Transport 
Activity safety policies and plans for consideration by the Licensor, and consider 
any recommendations the Licensor may make as to amendments (the doing of 
which by the Licensor does not in any way derogate from the provisions of clause 
8.2(a)); 

(iii) ensure that all Transport Activities and associated work carried out by the 
Stevedore and the Stevedore's Agents in, on or about the Licensed Area: 

(A) is carried out by personnel who are fit for work and have the appropriate 
licences, training, experience and qualifications to do the Transport 
Activities and work; 

(B) is carried out with a high degree of skill, competence and professionalism 
at all times; and 

(C) is carried out in accordance with the site specific heavy vehicle Transport 
Activity safety policies and plans; 

12.9. Access management  
The Stevedore must at all times: 

(a) manage and is responsible for all vehicular traffic and pedestrian access and safety on or 
about the Licensed Area and adjoining areas (including access roads) arising out of or 
related to its use or its Agents’ use of the Licensed Area; 
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(b) ensure that it and all of the Stevedore's Agents who access or use the Licensed Area 
each hold and have on them current Maritime Security Identification Cards; 

(c) ensure that it and any of the Stevedore's Agents undertake any induction briefings or 
courses as and when reasonably required by the Licensor; and 

(d) ensure that it and all of the Stevedore’s Agents do not allow unauthorised persons to enter 

the Licensed Area or Land, including by allowing vehicles to tailgate other vehicles 
operated by another person, through security gates. 

13.10. Headlease 

13.110.1 Observe Terms of Headlease  

(a) The Stevedore will not do anything or allow anything to be done or neglect or omit to do 
anything whereby the Headlease may be forfeited or terminated or which would cause the 
Licensor to be in breach or default of its obligations under the Headlease. 

(b) The Licensor's covenants terms conditions and obligations (as lessee) contained or set 
out in the clauses 5.4 (Cross Ownership Limitation), 6.2 (Lessee’s Plant), 6.3(c) and 6.3(d) 

(Alterations and Additions by Lessee), 6.7 (Worker’s Rehabilitation and Compensation Act 
1986), 6.14 (Invalidation of Insurance), 7.5(a) (Environmental Liability), 7.6 (Alterations to 
Land), 9.1 (Lessee to Comply), 9.2 (Discriminatory Laws), 15.5 (Force Majeure), 15.6 
(Termination for Extended Force Majeure), and 17.6 (Delivery of Plans) and 18 (Dispute 
Resolution/Independent Expert) of Registered Lease No. 10434595 and any equivalent 
clauses in any of the leases described in the definition of 'Headlease' are incorporated and 
deemed to be incorporated mutatis mutandis into this Agreement as if they were 
specifically set out in this Agreement as covenants, terms, conditions and obligations of 
the Stevedore, and the Stevedore covenants and agrees with the Licensor in relation to 
the Licensed Area in and on the same terms, conditions and covenants as the Licensor as 
lessee has covenanted and agreed with the Minister as lessor. 

(c) To the extent of any inconsistency between the terms of the Headlease referred to in 
clause 10.11310.1(b) and this Agreement, the terms of the Headlease prevail.  

13.210.2 Indemnity relating to breach of Headlease 

The Stevedore must indemnify and keep indemnified the Licensor against any and all Claims for 
which the Licensor will or may be or become liable in respect of or arising out of any breach of 
the Headlease to the extent that such Claim was directlyderiving from or caused or contributed to 
by the Stevedore or any of the Stevedore's Agents. 

13.310.3 Subsistence of Headlease 

(a) If the Headlease terminates (other than by a surrender) for any reason, this Agreement 
will automatically terminate. 

(b) If the Headlease is surrendered then (if this Agreement does not terminate automatically 
by operation of law) the Licensor will be entitled in its absolute discretion to terminate this 
Agreement by notice given to the Stevedore at any time within six months of the surrender 
or termination of the Headlease, such termination of this Agreement to then be 
contemporaneous with the surrender or termination of the Headlease. The Licensor must 
use reasonable endeavours to procure a direct licence from the Headlessor to the 
Stevedore on the same terms as this Licence. 

(c) If this Agreement is surrendered or terminates under this clause 10.31310.3, neither of the 
Stevedore and the Licensor will have any Claim against the other arising from the 
surrender or other termination of this Agreement (except in respect of any antecedent 
breach or default) and the Stevedore will not be entitled to any compensation or damages 
from the Licensor in respect of such termination of this Agreement. 
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14. Dispute resolution 

14.1 Method 

If any claim, dispute or question (Dispute) arises between the Parties under this Agreement, such 
Dispute must be determined in accordance with this clause 14 and any Party may give the other 
Party a notice in writing (Dispute Notice) specifying the Dispute and requiring that it be dealt with 
in the manner set out in this clause 14. 

14.2 Chief Executive resolution  

(a) Within 5 Business Days of the Dispute Notice being received, any Dispute must be 
referred in the first instance to the chief executive of each Party (or his or her nominee) for 
the purpose of this clause 14.2 for resolution. 

(b) If a Dispute is not otherwise resolved in accordance with clause 14.2 within 10 Business 
Days of being referred to the chief executives, then either Party may refer the Dispute for 
resolution by a court.  

14.3 Injunctive Relief 

Nothing in this Agreement will prevent a Party from seeking urgent injunctive relief from a court. 

15.11. Rules 
(a) The Licensor may at any time make, amend, add to or rescind rules whenever it 

determines in its reasonableabsolute discretion that it is necessary or desirable to do so 
for the better governance, administration or management of the harbours and ports of 
South Australia and associated lands, buildings and activities (Rules). 

(b) The Rules may deal with topics of safety, security (including maritime security), welfare of 
persons, traffic (vehicular and maritime), compliance with statutory and other regulatory 
controls, greenhouse gas emissions, environmental topics, Pollution, Contamination 
issues, occupational health, safety and welfare policies and issues, and related and 
unrelated topics (including without limitation Rules specific to the Licensed Area or to the 
Stevedore or to any adjoining land and wharf). 

(c) The Licensor will notify the Stevedore of any addition, amendment or rescission to the 
Rules from time to time (but such addition amendment or rescission will not be operative 
in respect of the Stevedore until the Stevedore has been notified). 

(d) Once made and notified to the Stevedore, a Rule is and will be a term of this Agreement.  
To the extent of any inconsistency between a Rule and the other terms of this Agreement, 
the other terms prevail.  Any breach of a Rule by the Stevedore is and will be a breach of 
this Agreement.   

(e) A notice from the Licensor to the Stevedore at any time specifying the Rules in force as at 
the date of the notice will be conclusive evidence of the Rules in force at that date. 

(f) The Licensor will not be liable to the Stevedore for any loss or damage arising from or 
contributed to by any failure by the Licensor or any of the Licensor’s Agents to police or 
enforce the Rules against any other person. 

16.12. Access to Licensed Area 
(a) The Stevedore, the Stevedore's Agents in common with the Licensor and other persons 

authorised by the Licensor (subject to the direction of the Licensor) may enjoy a right of 
reasonable access to and from the Licensed Area over those parts of the Common Areas 
designated by the Licensor from time to time for access. 

(b) The Stevedore acknowledges and agrees that all the Stevedore’s obligations contained in 
this Agreement relevant to the Licensed Area, also apply to the Stevedore's use of or 
entry to any Common Areas, the Land and the Port (including without limitation any 
releases and indemnities). 
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17.13. Payment of Port Charges  
The Licensor and Stevedore acknowledge and agree that the granting of this Agreement, the 
provisions of this Agreement and the payment of the Licence Fee and other amounts under this 
Agreement by the Stevedore will not affect or prejudice or be construed or deemed to affect or 
prejudice the obligations or liabilities of the Stevedore to pay any Port Charges.  The Stevedore 
agrees to pay the Port Charges to the Licensor as and when required by the Licensor. 

18.14. Miscellaneous 

18.114.1 Governing law 

This Agreement is governed by the laws in South Australia and the parties irrevocably submit to 
the jurisdiction of the courts of South Australia. 

18.214.2 Counterparts 

This Agreement may be executed in counterparts. Each executed counterpart is deemed an 
original of this Agreement. 

18.314.3 Inconsistency 

If there is any inconsistency between the terms of this Agreement and the terms of any other 

applicable legislation or by-laws, then the terms of that legislation or by-laws will take priority to 

the extent of that inconsistency. 

18.414.4 Licensed Area 

(a) In the event of a dispute between the Licensor and the Stevedore as to the precise area of 
the Licensed Area, the Licensor will determine the precise area of the Licensed Area, 
acting reasonably and in good faith and having regard to any written submissions by or on 
behalf of the Stevedore.   

(b) The Stevedore acknowledges and agrees that the Licensor's determination under 
clause 14.41714.4(a) is final and binding on the Stevedore. 
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Schedule – Items 

Item 1: Licensed Area Those portions of the land comprised in the following 

Certificates of Title: 

Port Adelaide 

(i) Volume 6156 Folio 197; 
(ii) Volume 6191 Folio 73; 
(iii) Volume 6147 Folio 215; 
 

Osborne 

(iv) Volume 6118 Folio 266; 
 

Port Giles 

(v) Volume 6126 Folio 852; 
(vi) Volume 6126 Folio 853; 
 

Wallaroo 

(vii) Volume 6126 Folio 844; 
 

Port Pirie 

(viii) Volume 6186 Folio 365; 
 

Port Lincoln 

(ix) Volume 6193 Folio 313; and 
 

Thevenard 

(x) Volume 6126 Folio 846, 
 

that are adjacent to a vessel and that are reasonably required 

by the Stevedore to undertake the Permitted Use in relation to 

that vessel. 

Item 2: Initial Term Five (5) years commencing on 1 December 2020 and expiring 

on 30 November 2025. 

Item 3: Headlease Memorandum of Lease Registered Lease No. 10434595 (Port 

Adelaide); 

Memorandum of Lease Registered Lease No. 10434597 (Port 
Giles); 

Memorandum of Lease Registered Lease No. 10434601 
(Wallaroo); 

Memorandum of Lease Registered Lease No. 10434618 (Port 
Pirie); 

Memorandum of Lease Registered Lease No. 10434611 (Port 
Lincoln); 

Memorandum of Lease Registered Lease No. 10424607 
(Thevenard); and 
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Memorandum of Lease Registered Lease No. 10978395 
(Osborne). 

Item 4: Port The port(s) of Port Adelaide, Port Giles, Wallaroo, Port Pirie, 

Port Lincoln or Thevenard as described under the Harbors and 

Navigation Regulations 2009 (SA) and the Osborne Berth. 

Item 5: Licence Fee   $1,000 (plus GST) per annum 

Item 6: General Liability Insurance FIFTY MILLION DOLLARS ($50,000,000) or such other 

amounts as the Licensor may reasonably request from time to 

time 

Item 7: Permitted Use The undertaking of stevedoring operations for the receipt, 

loading, unloading and delivery out of Cargo from a vessel 

which has entered the relevant Port under a Vessel Port Use 

Contract, and the storage of Cargo in the Licensed Area, to the 

extent specifically contemplated and permitted by clause 3.5(b), 

provided always that the Licensed Area may not be used as 

business premises at which goods are sold to the public or at 

which services are provided to the public, or to which the public 

is invited to negotiate for the supply of services. 

Item 8: Previous Licence  A certain stevedoring licence between the Licensor and 

Licensee dated 10 July 2013 for a term of three (3) years 

commencing on 1 November 2012 as extended and varied by a 

certain deed of extension and variation of stevedoring licence 

between the Licensor and Licensee dated 10 November 2015. 
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Signing page 
EXECUTED as a deedan agreement. 

Executed by Flinders Ports Pty Limited 
ACN 097 377 172 pursuant to section 127 of 
the Corporations Act 2001 

   

 

← 
 

← 
Signature of director 
 

 Signature of director/company secretary 
(Please delete as applicable) 
 
 

 

Name of director (print)  Name of director/company secretary (print)  

(Please affix the common seal if the company has a common seal)   

 

 

 

 

Executed by Qube Ports Pty Ltd ACN 123 
021 492 pursuant to section 127 of the 
Corporations Act 2001 

   

 

← 
 

← 
Signature of director 
 

 Signature of director/company secretary 
(Please delete as applicable) 
 
 

 

Name of director (print)  Name of director/company secretary (print)  

(Please affix the common seal if the company has a common seal)   
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Annexure A – EMP 
Requirements 

Annexure to Stevedoring Licence  

in relation to Port Adelaide (including Osborne), Port 
Giles, Wallaroo, Port Pirie, Port Lincoln, Thevenard 
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EMP Requirements 
The plan will include the following principal components: 

• detailed description of operational activities conducted and types of cargo handled at each 
site; 

• identification and evaluation of all environmental risks associated with operational activities; 
• clearly defined management measures to address each of the identified environmental risks; 
• details of all applicable licences/permits held, including expiry dates and areas/activities 

covered (e.g. EPA licence, dangerous goods permit, trade waste permit); 
• details of applicable management system standard certifications (e.g. ISO 14001), including 

expiry dates and areas/activities covered; 
• process and frequency for measuring the effectiveness of risk controls (e.g. audits, 

inspections, environmental monitoring); 
• incident reporting/investigation and emergency response protocols; 
• details of hazardous substances storages, location, bunding and spill kits/spill response 

stations; 
• details of employee environmental management awareness and training (e.g. inductions, 

toolbox talks, spill clean-up); and 
• contact details of personnel responsible for environmental management and emergency 

response. 
 

For handling/storage of dry bulk cargo, the plan will include or reference the following dust and spillage 
risk controls:  

(a) during any movement of Cargo and all clean-up operations, the drains must be completely 
covered by suitable materials to prevent Cargo entering the drainage system and the 
river; 

(b) all operations and storage must not result in Cargo entering the environment, in particular 
it must not be allowed to be blown by the wind, washed by rain or swept by the Stevedore 
into the drainage system or river; 

(c) suitable ‘Save-all’ barrier devices must be correctly fitted during every loading and 

cleaning operation (where necessary due to the type of Cargo) so that Cargo does not fall 
into the space between the wharf and the ship. The ‘Save-all’ barrier devices shall be 

monitored and moved by the Stevedore as tides dictate so that they are always effective 
in preventing spillages entering the river; 

(d) all complaints (in particular complaints about dust) arising from its operations are dealt 
with in a prompt and effective manner. Further, the Stevedore will record and notify the 
Licensor of any complaints and together with what corrective actions have been 
undertaken by the Stevedore; 

(e) all floor, hardstand, wharf, etc. areas onto which Cargo spillage occurs or dust 
accumulates, including during storage or load-out operations, will be promptly cleaned up 
by the Stevedore using a Sweeper Vacuum that is satisfactory to the Licensor. Such a 
Sweeper Vacuum will be at the Licensed Area during all loading operations. Any material 
collected by the Sweeper Vacuum will be placed into a waste skip and returned to its 
origin (such as a mine site) or removed by a licensed waste contractor; 

(f) all surfaces of the Licensed Area on which Cargo spillage occurs or dust accumulates are 
to be regularly cleaned; and 

(g) no plant and equipment is to be washed or cleaned on the Licensed Area or the Land 
except with the prior written approval of the Licensor which may be given at the Licensor’s 

absolute discretion. If such approval is given by the Licensor plant and equipment is to be 
washed or cleaned in a wash-down area designated by the Licensor for washing plant and 
equipment and this area will be suitably bunded and kept clean. Cargo or other material 
collected from the bunded area will be placed into a waste skip and returned to its origin 
(such as a mine site) or removed by a licensed waste contractor. 
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