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1 Application 
1.1 Application for no-coverage determination 

APA Northern Goldfields Interconnect Pty Ltd (ABN: 33 646 298 142), an entity of the 
APA Group (herein referred to as APA), applies to the National Competition Council 
(NCC) under section 151 of the National Gas Access (Western Australia) Law (NGAL) for 
a no-coverage determination for a proposed pipeline known as the Northern Goldfields 
Interconnect (NGI) pipeline, as described in section 3 below. 

1.2 Applicant’s contact details  

Applicant 

APA Northern Goldfields Interconnect Pty 
Ltd (ABN 33 646 298 142) 
Level 12 
Westralia Square 141 St Georges Tce 

Perth WA 6000 
Telephone: (02) 9693 0000 
Facsimile: (02) 9693 0093 

Attention: Beth Griggs 

Applicant’s Legal Advisers 

Gilbert + Tobin 
Level 35, Tower Two 
International Towers Sydney 
200 Barangaroo Avenue 
Barangaroo NSW 2000 

Telephone: (02) 9263 4388 
Facsimile: (02) 9263 4111 

Attention: Geoff Petersen 
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2 Legal framework for the no-coverage application 
The National Gas Law (NGL) and National Gas Rules (NGR) provide the legislative and 
regulatory framework for Australia’s gas pipelines and markets.  Western Australia 
adopted a modified version of the NGL and NGR under its National Gas Access (WA) Act 
2009 (WA) (referred to in this Application as NGAL).  As a result, the NGL and NGR that 
apply in Western Australia are different to those which apply in the other participating 
jurisdictions.   

Relevantly, amendments that are made to the NGL by the South Australian Parliament 
are not automatically adopted in Western Australia.1  Instead, these amendments must 
be declared as ‘relevant’ by the Western Australian Minister for Energy (WA Minister) to 
apply in Western Australia or the Western Australian Governor may make consequential 
Regulations that amend the NGAL WA.2  

2.1 Consideration of application for a no-coverage determination 

Under the NGAL as it currently applies in Western Australia, a service provider who is 
proposing to undertake (but has not yet commissioned) a greenfields pipeline project may 
apply to the NCC for it to recommend to the relevant Minister that the pipeline be granted 
a 15 year no-coverage determination.  Relevantly, a greenfields pipeline project is a 
project in which a new pipeline that is structurally separate from any existing pipeline, 
such as the NGI pipeline, is to be constructed.   

In making a no-coverage recommendation, the NCC:3 

 must give effect to the pipeline coverage criteria; and 

 in deciding whether or not the pipeline coverage criteria are satisfied must have 
regard to the National Gas Objective (NGO). 

In making a no-coverage determination, the Minister must similarly give effect to the 
coverage criteria, and in doing so must have regard to the NGO (as well as the NCC’s 
recommendation and any relevant submissions or comments).4 

If  the Minister makes a no-coverage determination, the relevant pipeline cannot be 
determined to be a "covered pipeline" for 15 years after the pipeline is commissioned.5  
This provides the applicant with regulatory certainty for the duration of the no-coverage 
determination. 

2.2 Giving effect to the coverage criteria 

The pipeline coverage criteria are set out in s 15 of the NGAL, and are as follows: 

(a) that access (or increased access) to pipeline services provided by means of 
the pipeline would promote a material increase in competition in at least 1 
market (whether or not in Australia), other than the market for the pipeline 
services provided by means of the pipeline; 

 
1 NGAL, s 74.  
2 NGAL, ss 7A and 7B.   
3 NGAL, s 154. 
4 NGAL, s 157. 
5 NGAL, s 158. 



 

Gilbert + Tobin  3456-1554-8963 v1 page | 3  

 

(b) that it would be uneconomic for anyone to develop another pipeline to 
provide the pipeline services provided by means of the pipeline;   

(c) that access (or increased access) to the pipeline services provided by 
means of the pipeline can be provided without undue risk to human health or 
safety;  

(d) that access (or increased access) to the pipeline services provided by 
means of the pipeline would not be contrary to the public interest. 

The NCC gives effect to the pipeline coverage criteria as follows (emphasis added):6 

(a) if the NCC is satisfied that all the pipeline coverage criteria are satisfied in 
relation to the pipeline the recommendation must be against making a 15-
year no-coverage determination;   

(b) if the NCC is not satisfied that all the pipeline coverage criteria are satisfied 
in relation to the pipeline the recommendation must be in favour of making a 
15-year no coverage determination. 

The same principles apply to the Minister’s determination.7 

As the NGAL makes clear, the NCC can only recommend against making a 15-year no 
coverage determination if it is positively satisfied that all of the coverage criteria are 
satisfied.  If  the NCC is not satisfied on at least one of the criteria, its recommendation 
must be in favour of making a no-coverage determination. 

In reaching or not reaching that level of satisfaction, being an administrative decision, 
there is no onus of proof.8 To be ‘satisfied’ of each of the coverage criteria requires ‘an 
af f irmative belief’ in the decision-maker, being more than a chance.9  This affirmative 
belief  must be based on sufficient proof or information to be ‘assured or convinced’.10  

The High Court has made clear in relation to the similar declaration criteria in Part IIIA of 
the Competition and Consumer Act 2010 (Cth) (CCA) that there is no ‘residual discretion’ 
available once each of the criteria has been properly assessed.11  Similarly, under the 
NGAL, if  the NCC cannot be positively satisfied that all of the coverage criteria are 
satisfied, there is no residual discretion to nonetheless recommend against making a 15-
year no coverage determination.  If  the required level of satisfaction cannot be reached 
on all of  the criteria, the recommendation must be in favour of a no-coverage 
determination. 

2.3 National Gas Objective 

The NGO is set out in section 23 of the NGAL: 

“The objective of this Law is to promote efficient investment in, and efficient 
operation and use of, natural gas services for the long term interests of consumers 

 
6 NGAL, s 154. 
7 NGAL, s 157(2).  
8 Evans v Secretary, Department of Families, Housing, Community Services and Indigenous Affairs (2012) 289 ALR 237 at [18]. 
9 BOY19 v Minister for Immigration and Border Protection [2019] FCA 574 at [55].  
10 Fire Rescue Commissioner (Vic) v Building Appeals Board [2021] VSC 217 at [43]. 
11 The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 (Pilbara HCA) at [115]-[119] and 
[192]-[193].  This approach was followed in the later Glencore / Port of Newcastle matter: Application by Glencore Coal Pty Ltd 
[2016] ACompT 6, at [55]. 
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of natural gas with respect to price, quality, safety, reliability and security of supply 
of natural gas.” 

The NGO requires the consideration and balancing of productive, allocative and dynamic 
ef f iciencies in the provision of pipeline services as well as upstream and downstream 
markets. 12  The NCC Gas Guide notes that the “need for a 'long term' perspective is 
included as a caution against focusing on short term benefits to consumers which may 
undermine longer term investment and welfare gains.”13  The NCC must take into account 
the economic efficiency focus of the NGO when making a recommendation on a no-
coverage application.  However, this economic efficiency focus cannot overrule the plain 
meaning of the coverage criteria set out in section 15 of the NGAL.14 The construction of 
the s 15 criteria that best achieves the statutory purpose outlined in the NGO is to be 
preferred.15 

2.4 Application  

This application provides relevant information regarding the NGI pipeline before 
addressing each of the Coverage Criteria.  The Coverage Criteria are addressed having 
regard to the NGO and the guidance provided by the NCC in its October 2013 publication 
Gas Guide (Gas Guide). 

APA submits that criteria (a), (b) and (d) are not satisfied, essentially for the following 
reasons: 

 Criterion (a) is not satisfied.  The NCC cannot reasonably be satisfied that there 
would be a material increase in competition in any dependent market arising from 
regulation of the NGI as a covered or scheme pipeline.  In the absence of scheme 
pipeline regulation, there will be no ability or incentive for APA to exercise market 
power in a way that would be damaging to upstream or downstream competition.  
This is a consequence of both the commercial environment for development and 
operation of the NGI and the regulatory framework that will apply absent a 
coverage or scheme pipeline determination.  The market for supply of energy fuels 
to industrial and mining customers in Western Australia will continue to be highly 
competitive, with or without regulation of the NGI as a scheme pipeline. 

 Criterion (b) is not satisfied.  There are both existing pipelines which partially 
duplicate the NGI, and third parties contemplating further duplicative infrastructure.  
In light of the existing and potential pipelines in the mid west and Goldfields region 
which are able to provide equivalent services as the NGI, the NCC cannot be 
satisfied that it would be uneconomic for anyone to develop another pipeline to 
provide the same services as the NGI. 

 Criterion (d) is not satisfied.  Given that regulation of the NGI as a covered or 
scheme pipeline would not deliver any material competition or other benefit, and 
given the costs of regulation, it would be contrary to the public interest.  

 Even if  the NCC considers that either of criteria (a) or (b) are satisfied, APA 
submits that access (and regulation of reference tariffs) would not be in the public 
interest as any benefit flowing from satisfaction of these criteria is far outweighed 
by the costs flowing from coverage of the NGI – including the very material costs 
associated with the effects of tariff regulation on incentives for efficient investment. 

 
12 NCC Gas Guide (October 2013) [3.16] (Gas Guide). 
13 Gas Guide, [3.16]. 
14 Gas Guide, [3.17]-[3.18]. 
15 Thiess v Collector of Customs (2014) 250 CLR 664 at [23]; NGAL, cl 7(1) of Schedule 2. 
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The NCC’s recommendation should therefore be in favour of making a ‘no coverage’ 
determination. 
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3 The Northern Goldfields Interconnect 
3.1 Background 

The NGI is a new buried pipeline, approximately 580 kilometres long, commencing at 
Ambania, approximately 50 kilometres east of Geraldton, and connecting into the existing 
Goldfields Gas Pipeline (GGP), approximately 40 kilometres south of Leinster.  The 
location of the NGI is shown at Figure 1 below.   

Figure 1 Map of the proposed Northern Goldfields Interconnect and Western 
Australian pipeline network 

 

The NGI will include associated aboveground facilities located along the route of the 
pipeline, including: 

 the Rosewick offtake (the connection point between the NGI and the DBNGP); 

 the Ambania compressor station (near the start of the pipeline at Ambania (50km 
east of  Geraldton), pressurising gas for transportation through the NGI pipeline to 
the GGP); 

 the Yoweragabbie scraper station (13km south of Mount Magnet);  
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 mainline valve stations (Carlminda 12.5km west-south-west of Yalgoo and 
Dandaraga 5km south-east of Sandstone); 

 the Wildara delivery station (controlling the flow and pressure of gas from the NGI 
pipeline to the GGP); and 

 the Weebo Inlet station (the connection point between the buried NGI pipeline from 
the Wildara delivery station to the hot tap connection on the GGP), 

with the potential to develop additional future compression at the Yoweragabbie Scraper 
Station. There are currently no laterals that form part of the NGI. 

A more detailed map of the pipeline is set out in Figure 2 below.   

As at the date of this application the NGI has been substantially built but has not yet been 
fully commissioned. 

3.2 Pipeline classification 

The pipeline classification criterion in s 13(1) is: 

“whether the primary function of the pipeline is to— 

(a) reticulate gas within a market (which is the primary function of a 
distribution pipeline); or 

(b) convey gas to a market (which is the primary function of a 
transmission pipeline).” 

In determining the primary function of the NGI, the NCC must have regard to the factors 
in s 13(2) of  the NGAL.  With respect to these factors: 

 The NGI has no current classification status under the NGAL or NGL: (s 13(2)(a)-
(c)). 16 

 The external diameter (approximately 300mm), initial design capacity (76TJ/d) and 
maximum operating pressure of 15.3 MPa (s 13(2)(d)-(e).  

 The length of the NGI (approximately 580km) is consistent with other pipelines that 
are classified by the NCC as transmission pipelines.  

 The NGI conveys gas from one point to another, in a single direction – being 
injected from a connection point in the Dampier-Bunbury Natural Gas Pipeline 
(DBNGP) - to the GGP, approximately 40km south of Leinster (s 13(2)(f)).   

 The area to be serviced directly by the NGI is the route between the Ambania 
Compressor Station (near the Rosewick Offtake station) and the Wildara Delivery 
Station (see Figure 2 below). 

Given these features of the NGI, and in applying the pipeline classification criterion in s 
13 of  the NGAL, the NGI should be classified as a transmission pipeline.  No part of the 
NGI is used for the reticulation of gas within a market.  The primary function of the NGI is 
to convey gas to industrial customers located in the mid west and Goldfields regions. 

 
16 We note for the purpose of s 13(2)(c), the NGR does not specify any characteristics or classification of pipelines.  
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3.3 The NGI is not a cross-boundary pipeline 

The NGI is situated wholly within Western Australia.  It is therefore not a cross-boundary 
pipeline.17  

3.4 The NGI is a greenfields pipeline project  

A no-coverage determination is only available in relation to a ‘greenfields pipeline project’, 
meaning:18 

“a project for construction of: 

(a) a pipeline that is to be structurally separate from any existing pipeline 
(whether or not it is to traverse a route different from the route of an existing 
pipeline); or 

(b) a major extension to an existing pipeline that is not a covered pipeline; or 

(c) a major extension to a covered pipeline by means of which light regulation 
services are provided if that extension is exempted by the AER under 
section 19.”19 

The NGI will be structurally separate from any other pipeline: 

 the NGI will be licenced by a new Pipeline Licence issued under the Petroleum 
Pipelines Act 1969 (WA) which does not cover any other pipeline; 

 the NGI will be connected to the DBNGP by way of a hot tap connection, but will 
otherwise be structurally separate from the DBNGP; 

 the NGI will be connected to the GGP by way of a hot tap connection, but will 
otherwise be structurally separate from the GGP; 

 the NGI carries gas from Eradu, just east of Geraldton to Wildara, end points that 
are distinct from those of other pipelines, including the connected GGP which runs 
f rom gas fields in the Carnarvon Basin and the North West Shelf to the Goldfields-
Esperance region – as noted by the NCC, where two pipelines carry gas to or from 
dif ferent locations this will support that there is structural separation between the 
two.20  

It is therefore a ‘greenfields pipeline project’ within the meaning of s 149(a) of the NGAL, 
for the purposes of a no-coverage determination. 

 

 
17 The jurisdictional determination criteria under s 14 of the NGAL will not apply as the NGI is not proposed as a cross-border 
pipeline.   

18 NGAL, s 149. 
19 NGAL, s 149.    
20NCC, Comet Ridge to Wallumbilla Pipeline Loop – 15 year no-coverage determination: Final Recommendation (28 April 2015) 
(Final CRWPL Recommendation) at [2.50]. Available here. 
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Figure 2 Northern Goldfields Interconnect and other APA assets and investments in WA 
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4 Western Australian Gas and LNG Industry 
Markets for the supply of gas and other energy fuels in Western Australia are separate 
and distinct from those in other parts of Australia. 

There are several features of the Western Australian gas and LNG industry that 
distinguish it from the east coast industry: 

 first, demand for gas in Western Australia is dominated by industrial uses, 
particularly mining, mineral processing, electricity generation and other industrial 
uses; 

 secondly, for many of these use cases, there are numerous alternatives to 
acquiring natural gas via pipeline infrastructure.  Alternatives include trucked 
diesel, trucked LNG, connection to the SWIS (where applicable) and increasingly 
on-site or grid-connected renewable generation; 

 thirdly, Western Australia is home to very large reserves of natural gas and a large 
number of producers – Western Australia accounts for more than half of Australia’s 
gas reserves, but a fraction of total domestic demand; 

 finally, domestic reservation policies are in place in Western Australia so that a 
portion of these reserves are made available to the domestic market.  

Principally as a result of these features, the markets for the supply and transportation of 
energy fuels in Western Australia are highly competitive. 

There are also features of energy fuel supply in the mid west and southern parts of 
Western Australia (where the NGI is located) which distinguish it from supply in northern 
parts of the state, including the Pilbara region.  In particular, industrial customers in the 
mid west and southern parts of Western Australia tend to be smaller than those in the 
Pilbara and have different energy needs.  Therefore, supply and transportation options for 
these customers may differ. 

4.1 Demand for gas and LNG produced in Western Australia 

(a) Domestic demand 

Domestic demand for gas in Western Australia is made up of (see Figure 3): 

 large customers using at least 10/TJ/day, accounting for 84% of WA’s total 
domestic gas demand – these include minerals processing (29%), electricity 
generation (27%), mining (26%) and industrial (12%) customers; 

 customers supplied through the retail distribution network account for only 7%, the 
majority of which will not be serviced by the NGI, instead via connection to the 
Parmelia Gas Pipeline or the DBNGP directly; and 

 other uses accounting for the remainder (roughly 10%). 
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Figure 3 Domestic gas demand by usage category, 2014 to 202221 

 

 

AEMO forecasts that gas demand in Western Australia will increase by approximately 
16% by 2032 (see Figure 4).  This is largely a result of: 

 committed resource projects that are expected to add a net 43 TJ/day to gas 
demand by 2026, including four mining projects (gold, iron ore, lithium, nickel) and 
two lithium processing projects; and 

 generation demand in the South West Interconnected System (SWIS),22 which is 
forecast by AEMO to grow at an average annual rate of 10%.  This is at least partly 
due to the monopoly electricity retailer in the SWIS, Synergy, announcing 
scheduled closure of all remaining coal-fired generators by 2029.23 

Increased demand from the closure of coal-fired generators is not expected to be met 
with suf ficient increased renewable generation, leaving a significant gap to be filled by 
gas-f ired generation connected to the SWIS.24 

 
21 Australian Energy Market Operator (AEMO), 2022 Western Australia Gas Statement of Opportunities(December 2022) 
(AEMO 2022 WAGSO) at p 25. Available here.  

22 SWIS is the electricity transmission and distr bution network in the south-western region of WA extending from A bany to in 
the south, to Kalbarri in the north and to Kalgoorlie in the east.  

23 AEMO 2022 WAGSO at pp 6-7. Available here.  
24 Ibid at p 7. Available here.  
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Figure 4 Domestic gas forecasts by usage category, 2023 to 203225 

 

 

There are a number of policies in place to ensure gas produced in WA is directed to 
securing domestic supply.  In particular:  

 The Domestic Gas Reservation Policy was introduced by the WA government in 
October 2006 to make gas equivalent to 15% of exports available for domestic 
consumption.26  The Policy is given effect through domestic gas agreements 
negotiated by the WA government with LNG project developers – there are 
currently 8 domestic gas agreements with producers on foot. 27  Gas supplied under 
these arrangements accounts for approximately 54% of WA’s gas supply in 2023.28 

 The Australian Domestic Gas Security Mechanism (ADGSM) was introduced by 
the Federal Government in July 2017 to require domestic gas exporters to make 
uncontracted gas volumes available to domestic customers on reasonable market 
terms competitive with those offered to international customers.29  This mechanism 
also confers power on the Minister for Resources to compel gas exporters to 
redirect supply to the domestic market in the event of a shortage.30  

 
25 Ibid at p 28. Available here.  
26 Economic Regulation Authority Western Australia (ERA), Inquiry into Microeconomic Reform in Western Australia, Domestic 
Gas Reservation Policy (July 2014). Available here.  

27 Government of Western Australia, Implementation of the WA Domestic Gas Policy (Updated 22 May 2023). Available here.  
28 AEMO 2022 WAGSO at p 4. Available here. 
29 Australian Government, Department of Industry, Sciences and Resources, Domestic gas supply. Available here.  
30 Australian Government, Department of Industry, Science and Resources, Securing Australian domestic gas supply. Available 
here.  
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 Woodside and EDL 

Woodside and EDL supply LNG from its truck loading facility near Karratha from 
the Pluto LNG export terminal.  Woodside estimates this facility can load up to 
20,000 tonnes of LNG per year, displacing up to 300 million litres of diesel.50  The 
facility has a delivery radius of approximately 1200 km. 

Customers include: 

− Shef field Resources’ Thunderbird mineral sands project in the Dampier 
Peninsula, under a 5-year agreement for approximately 650 TJ per annum 
delivered to the KMS LNG storage facility for power generation by KMS;51 

− Strandline’s Coburn mineral sands project 240km north of Geraldton, under 
a 10-year agreement; 52 

− Abra Mining’s Abra Base Metals’ project 200km north of Meekatharra, under 
a 5-year agreement; 53 

− Calidus Resources’ Warrawoona Gold project near Port Hedland, under a 7-
year agreement. 54 

Recent changes to the Gas Services Information Rules which governs the WA Gas 
Bulletin Board require gas production facility operators trucking LNG direct to a customer 
to report volume data to AEMO on a monthly basis.55  AEMO commenced publication of 
trucked LNG information on the WA Gas Bulletin Board in January 2023, however, we 
note these volumes likely understate the volume of LNG transported to customers by 
truck as the rule applies only to gas production facility operators such as Woodside at 
Pluto and not ‘virtual pipeline’ providers such as EVOL LNG and CEFA.  

 

  

 
50 LNG Prime, Woodside, EDL ink two Pluto LNG trucking deals (16 July 2021). Available here.  
51 LNG Prime, Woodside, EDL pen another Pluto LNG trucking deal (26 September 2022). Available here.  
52 LNG Prime, Woodside, EDL ink two Pluto LNG trucking deals (16 July 2021). Available here.   
53 Ibid. 
54 Ibid. 
55 Government of Western Australia, Decision on trucked LNG information on the Gas Bulletin Board (17 August 2022). 
Available here. 
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5 Criterion (a) – Promotion of Competition 
The NCC must recommend that a no-coverage determination be made if it is not 
satisfied:  

…that access (or increased access) to pipeline services provided by means of the 
pipeline would promote a material increase in competition in at least 1 market 
(whether or not in Australia), other than the market for the pipeline services 
provided by means of the pipeline.   

In the Gas Guide, the NCC describes the purpose of criterion (a) in relation to coverage 
as follows:  

The purpose of criterion (a) is to limit coverage to circumstances where it is likely to 
materially enhance the environment for competition in at least one dependent 
market.  Whether competition will be materially enhanced depends critically on the 
extent to which the incumbent service provider can and is likely, in the absence of 
coverage, to use market power to adversely affect competition in a dependent 
market(s).  If the service provider has market power, as well as the ability and 
incentive to use that power to adversely affect competition in a dependent market, 
coverage would be likely to improve the environment for competition, offering the 
prospect of tangible benefits to consumers (including reduced prices and better 
service provision).56 

The Gas Guide then sets out the steps that the NCC will use to consider criterion (a) as 
follows:  

 identification of the relevant dependent (upstream or downstream) markets;  

 consideration of whether the identified market(s) is separate from the market for 
the pipeline service; and  

 assessment of whether access (or increased access) would be likely to promote a 
materially more competitive environment in the dependent markets by considering 
whether the service provider has an ability and incentive to exercise market power 
in those dependent market(s). 

The NCC notes that, in assessing whether criterion (a) is satisfied, it will assess whether 
access (or increased access) on reasonable terms and conditions would be likely to 
promote a materially more competitive environment in a relevant dependent market.57 

5.1 The Gas Guide approach remains the correct approach under the NGAL 

The NCC’s Gas Guide explains that the relevant counterfactual for the assessment of any 
competition effects is access to the pipeline on (unregulated) commercial terms:58 

The phrase ‘access (or increased access) to pipeline services’ refers to the right to 
access pipeline services consequent upon coverage under the NGL. That is, it 
refers to a regulated right to access pipeline services under the NGL rather than 
access that may be available under individual commercial arrangements. 

 
56 Gas Guide, [3.23]. 
57 Gas Guide, [3.24].  
58 Gas Guide, [3.38]. 
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In other words, the relevant comparison is between regulated access to the pipeline and 
unregulated access.  Criterion (a) will only be satisfied if the conditions for competition 
would be materially improved in the scenario with regulated access. 

APA notes that, since the Gas Guide was published, criterion (a) in Part IIIA of the CCA 
has been considered in the context of Glencore’s application for declaration of services at 
the Port of Newcastle.  In that matter, the Full Federal Court considered that the relevant 
counterfactual for the criterion (a) assessment was a scenario without any access to the 
relevant facility (as opposed to a scenario with access on unregulated terms).  The Court 
considered that, under criterion (a) in Part IIIA (as it was at that time59): 

The decision-maker is required to make a prediction or forecast of the conditions or 
environment for improving competition in a dependent market with access or 
increased access on the one hand, and without access or increased access on the 
other. 60 

On appeal, the High Court confirmed that the relevant comparison for the purpose of 
criterion (a) in Part IIIA was “comparing the extent of future competition in an upstream or 
downstream market if there was access with the same if there was no access”. 61  

Notwithstanding the findings of the Full Federal Court and High Court in Port of 
Newcastle, APA considers that the Gas Guide approach to criterion (a) in the NGAL 
remains the correct approach in the context of the NGAL access regime.  

The statutory context in which the coverage criteria are applied under the NGAL is 
materially different to the statutory context of declaration decisions under Part IIIA.  Under 
the NGAL, if  there is no coverage determination applying to a pipeline, there will still be a 
right for third parties to seek access to the pipeline and obligations on the service provider 
not to prevent or hinder access by any third party to pipeline services.62  Moreover 
various mechanisms designed to ensure access on reasonable terms will still apply, 
including information disclosure obligations63 and a right to arbitration of any access 
disputes64.  Access remains otherwise achievable.  This is in contrast with Part IIIA, 
where a decision not to declare a service entails that there is no right of access for third 
parties and no ability to access any of the regulatory protections available to users of 
declared services under Part IIIA.  Access is typically not otherwise achievable. 

Under the NGAL, a scenario in which there is no access to the pipeline is an entirely 
unrealistic counterfactual.  This situation cannot arise given the regulatory framework for 
non-scheme pipelines under the NGAL. 

In short: 

 under Part IIIA, the relevant counterfactual to declaration is a world in which third 
parties may have no ability to access the facility at all; whereas 

 under the NGAL, the relevant counterfactual is a world in which there are still 
mechanisms in place to ensure access on reasonable terms, but no ex ante 
approval of reference tariffs and other terms of access.  

 
59 Criterion (a) in Part IIIA was subsequently amended following the Harper Review.  However the NGAL criteria were not 
similarly amended. 

60 Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal [2017] FCAFC 124 at [86].  
61 Port of Newcastle Operations Pty Limited v Glencore Coal Assets Australia Pty Ltd & Ors [2021] HCA 39 at [24].  
62 NGAL, s 133. 
63 NGR, Part 23. 
64 NGAL, Chapter 6A. 
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Accordingly, APA submits that the proper construction of “access” in criterion (a) refers to 
a regulated right to access pipeline services under the NGAL.  Accordingly, the relevant 
comparison in assessing “access” is between regulated access to the pipeline and 
unregulated access.  Criterion (a) will only be satisfied if the conditions for competition 
would be materially improved in the scenario with regulated access. 

Following this approach, the NCC cannot reasonably be satisfied that criterion (a) would 
be satisfied, for reasons discussed below.  

However, even if the alternative approach is adopted, whereby the relevant  
counterfactual is no access to the pipeline (which APA submits would not be the correct 
approach), the NCC still could not be satisfied that access to the NGI would promote a 
material increase in competition in any relevant dependent market. 

5.2 The market in which the pipeline services will be provided 

NGI pipeline services will be provided in a market which includes various options for 
transportation of energy fuels to mining, mineral processing and other industrial 
customers in the mid west and Goldfields region of Western Australia. 

Customers for NGI pipeline services have a range of options for transportation of energy 
fuels to their facilities.  These include: 

 transportation of gas from Western Australia’s vast gas reserves via several 
possible pipeline routes; 

 trucking of LNG from domestic LNG production facilities; and 

 trucking of diesel, to use either as a stand-alone power source or to supplement 
on-site renewable generation. 

APA understands that most, if not all, prospective customers on the NGI would at least 
have the option of trucked LNG and/or diesel.  Prospective customers in the Goldfields-
Esperance fall within the 1000 km delivery radii of EVOL LNG’s Kwinana plant and 
CEFA’s Mid-West LNG Hub as well as within the southern edge of the 1200km delivery 
radius of Woodside and EDL’s Pluto truck loading facility.   

Further, customers within this region have relatively low demand and rely on a 
combination of renewables and other fuels for generation (see EVOL LNG customers 
above at 4.4).  For these customers, investment in renewables with trucked LNG or diesel 
delivered to on-site storage to meet firming needs is a commercially viable substitute to 
gas delivered by pipeline. 
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mining sites often have their own energy generation units due to a requirement for 
relatively large electricity loads associated with the extraction and processing of minerals.   

For reasons discussed above,  APA considers that the potential for substitution is now 
much greater than previously identified by the ACCC, such that these alternative fuel 
options should now be considered to be in the same market as natural gas.  In particular, 
since the ACCC’s consideration, domestic LNG production and trucking facilities have 
significantly expanded and now represent a close substitute for piped natural gas, at least 
for the type of customers who may potentially use the NGI. 

(b) Geographic scope 

For the purposes of this Application, APA considers that it not necessary to precisely 
def ine the geographic boundaries of the dependent energy fuel supply market. 

Rather, the Application tests for any potential effect on competition in the dependent 
market on its narrowest possible geographic definition – that is, defining this market 
narrowly by reference to the location of customers expected to use the NGI (i.e. the mid 
west and Goldfields regions).   

It may be that the dependent market is in fact geographically broader than this.  However, 
criterion (a) is not satisfied on the narrow geographic market definition, it is not necessary 
to also test potentially broader definitions.  The NCC has previously observed that if 
access would not materially increase competition in a narrowly defined market, then it 
would not do so in a more broadly defined market.68 

As demonstrated below, there is no likely promotion of competition even on this narrow 
def inition of the wholesale market.   

(c) Global LNG and retail markets 

Though the NCC has considered the downstream global LNG market as a dependent 
market in the context of previous ‘no coverage determinations’, we do not consider this 
market to be relevant to this application.  The NGI does not flow towards any LNG export 
facility. 

We also do not consider there to be any relevant potential impact on competition in the 
regulated retail market for supply of gas to small customers in the Kalgoorlie-Boulder 
region.  It is not currently anticipated that the NGI would be used to supply this retail 
market. 

5.4 Is the dependent market separate from the market in which the pipeline services 
will be provided? 

APA submits that the production of gas, the sale of gas to downstream domestic 
customers, the transportation of gas through transmission or distribution pipelines, LNG 
production and the sale of LNG gas are all functionally separate activities.  While the 
"markets" in which these activities occur are dependent, they are economically separate 
and distinct.  In particular, the production of gas and the sale of gas either to downstream 
domestic customers or as LNG are economically separate and distinct from the market 
for pipeline services.  

 
68 QCLNG Recommendation at [6.17]; APLNG Recommendation at [6.11]. 
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The NCC acknowledged this in the Final QCLNG Recommendation, the Final APLNG 
Recommendation and the Final GLNG Recommendation.69  Accordingly, the market in 
which the pipeline services will be provided is separate from the dependent markets 
identified above. 

5.5 No material enhancement of competition in any dependent market 

As discussed above, the relevant question under criterion (a) is whether access to the 
NGI as a covered or scheme pipeline would promote a material increase in competition in 
any of  the relevant dependent markets.  

Consistent with the Gas Guide, in considering whether criterion (a) is likely to be satisfied, 
we compare the likely state of competition in the relevant dependent markets in two 
scenarios: 

1 Scheme Pipeline Scenario.  This is a scenario in which the NGI is a scheme 
pipeline and APA must submit an access arrangement (including reference tariffs) 
for ERA approval. 

2 Non-scheme Pipeline Scenario.  This is a scenario in which the NGI is not a 
scheme pipeline and APA is therefore not required to have reference tariffs and 
other terms of access approved by the ERA.  Instead, terms of access are 
negotiated between APA and shippers.  For the purposes of these negotiations, 
APA will need to publish certain prescribed transparency information and comply 
with the negotiation procedures set out in Part 23 of the NGR.70  If  a user cannot 
agree with APA on the terms of access, it will be able to seek arbitration under 
Part 12 of  the NGR. 

Access to the NGI will be available in both scenarios.  The main difference is that, in the 
Scheme Pipeline Scenario, there will be an ERA-approved reference tariff. 

Consistent with the decision of the Tribunal in Duke, the NCC has stated that it considers 
a matter that is key to the assessment of criterion (a) is whether the service provider has 
market power that can be leveraged in way that could be damaging to upstream or 
downstream competition: 71 

Whether competition will be materially enhanced as a result of access depends 
critically on the extent to which the incumbent service provider can and is likely, in 
the absence of coverage, to use market power to adversely affect competition in a 
dependent market. If a service provider has market power, and the ability and 
incentive to use that power to adversely affect competition in a dependent market, 
coverage would be likely to improve the environment for competition. 

APA adopts this as the framework for analysis under criterion (a). 

As explained below, NGI will not be in a position to exercise market power given the 
alternative transportation options available to customers.  Moreover, even if NGI is seen 

 
69 NCC, No-Coverage Determination for the Proposed QCLNG Pipeline: Final Recommendation (May 2010) (Final QCLNG 
Recommendation) at [6.27]. Available here; NCC, APLNG No-Coverage Determination: Recommendation to the relevant 
Minister (17 July 2012) (Final APLNG Recommendation) at [6.17]. Available here; NCC, GLNG Pipeline, Application for a 15-
year no-coverage determination: Final Recommendation (22 May 2013) (Final GLNG Recommendation) at [6.13]. Available 
here. 

70 We note Part 23 currently applies in WA but may be replaced by Part 11 of the NGR (as amended for application in the 
eastern states). 

71 Gas Guide, [3.65]. 
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to have some degree of market power, APA will have neither the incentive nor the ability 
to use that market power to adversely affect competition in any dependent market.  

(a) NGI will be constrained by other transportation options available to shippers 

As discussed above, potential NGI customers will continue to have a range of options for 
transporting energy fuels to their facilities.  This is particularly true of those smaller 
industrial and mining customers, where trucking is likely to be a close substitute for 
pipeline transport.  Given their somewhat lesser energy requirements, there is greater 
potential for these customers to use trucking (potentially in combination with on-site 
renewable generation) as an alternative to piped natural gas.  

The availability of these other transportation options will impose a meaningful competitive 
constraint on the NGI.  Indeed, this continues to impose a constraint on APA in its 
negotiations with prospective customers for transportation service on the NGI.  

(b) No incentive to act in a way that would be damaging to upstream or downstream 
competition 

APA has no incentive to deny access to the NGI, or to provide access on terms that 
would be damaging to upstream or downstream competition.  

APA’s operation of the NGI will not be vertically integrated with any upstream or 
downstream operations.  APA is neither a producer of gas in the Perth or Carnarvon 
Basins, nor does it supply gas to customers in the mid west or Goldfields regions.  

APA therefore has no incentive to hinder access by any participant in these upstream or 
downstream markets.  APA also has no interest in conferring a competitive advantage on 
any user of  the NGI. 

On the contrary, APA’s incentive will be to ensure maximum utilisation of the NGI, by 
providing open access to all potential users. 

(c) NGI’s incentive to provide access on terms which reflect the outcomes of workable 
competition 

The NCC has noted that where a service provider is not vertically integrated and faces 
excess capacity, its incentives (absent any regulation) are actually likely to be aligned 
with the promotion of competition in dependent markets:72 

…[if] a service provider has no vertical interests in a dependent market(s), and its 
facility has excess capacity, then it may be profit maximising for the service 
provider to promote competition in the dependent market(s), reduce margins and 
prices in the dependent market(s), and increase incremental demand for the 
services provided by the facility. 

In APA’s investment ‘Base Case’, peak contracted capacity is  of its initial 
design capacity potential of 76TJ/d.   

APA expects spare capacity will remain available in the short to medium term as the 
timing of prospective customer projects has been delayed by several factors including: 

 the COVID-19 pandemic and resulting increased cost of labour and materials; 

 
72 NCC, Declaration of Services - A guide to Declaration under Part IIIA of the Competition and Consumer Act 2010 (Cth) (April 
2018)at p 34, para 3.31. Available here. 

CONF DENTIAL
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(e) Relevant dependent market already highly competitive 

The wholesale supply of gas in Western Australia, and more generally the supply of 
energy fuels to industrial customers, is already highly competitive.  Competition is 
supported by many structural features of the market, including: 

 very large reserves of gas available for supply to the domestic market, with a 
significant portion of these reserves required to be made available for domestic 
consumption; and 

 a large number of producers required to supply into the domestic market.  Varanus 
Island and Gorgon were the State’s largest domestic gas producers, followed by 
Macedon, Wheatstone, Reindeer/Devil Creek, the North West Shelf, Pluto, as well 
as Beharra Springs, Walyering and Waitsia in the Perth basin. 

These structural features of the wholesale gas supply market will be unaffected by 
regulation of the NGI. 

The high degree of competition is reflected in markedly lower prices for wholesale gas in 
the WA market compared to the east coast market.  The latest annual report from the WA 
Department of Mines, Industry Regulation and Safety report an average price for WA 
domestic gas sales reported to the State Government of $4.17 per Gigajoule (GJ) in 
2021–22.78  This compares to an average price for supply in the south-eastern states of 
around $12 / GJ.79 

(f ) Any difference in transmission costs not material to upstream or downstream 
competition 

At this stage it is unclear to what extent, if any, regulation of the NGI as a scheme 
pipeline would affect the tariffs actually paid by shippers for transportation of gas between 
the relevant supply and demand locations.  This is for a number of reasons, including: 

 Major customers are already entering into GTAs on commercial (unregulated) 
terms.  In several cases, these customers are seeking long-term GTAs to support 
similarly long-term supply arrangements for their mining operations.  The prices 
paid under any long-term GTAs will be unaffected by regulation of the NGI as a 
scheme pipeline. 

 As noted above, APA expects to have significant spare capacity on the NGI and 
will therefore have a strong incentive to conclude contract negotiations by offering 
terms which ref lect the outcomes of workable competition.  Indeed, APA’s incentive 
will be to offer favourable terms in the early years of the NGI’s operations, in order 
to stimulate demand.  

 Given this incentive, it is not clear that a regulated reference tariff would 
necessarily be lower than those that will be offered commercially by APA. 

At most, there may be a marginal difference between commercially agreed tariffs and 
those that would be approved by the ERA.  

Any marginal effect on NGI tariffs will not be material to competition in any dependent 
market.  This is because the supply of energy fuels to downstream customers is already 
highly competitive, and gas transmission costs are a very small component of the total 
supply costs for these customers.  Any marginal change in NGI tariffs will not alter the 

 
78 Government of Western Australia, Department of Mines, Industry Regulation and Safety, Western Australian Mineral and 
Petroleum Statistics Digest 2021-22 at p 40. Available here. 

79 ACCC, Gas Inquiry 2017 – 2030: Interim report (January 2023) at p 48, Chart 2.10. Available here. 
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conditions for competition in the supply of energy fuels to large mining and industrial 
customers.  Competition in these markets will continue to be driven by broader supply 
and demand dynamics in those markets.  

(g) Regulation of the NGI as a scheme pipeline would not promote a material increase 
in competition in any relevant market 

The NCC cannot reasonably be satisfied that there would be a material increase in 
competition in any dependent market.  In the absence of scheme pipeline regulation, 
there will be no ability or incentive for APA to exercise market power in a way that would 
be damaging to upstream or downstream competition.  The market for supply of energy 
fuels to industrial customers in Western Australia will continue to be highly competitive, 
with or without regulation of the NGI as a scheme pipeline. 

While APA considers that the alternative approach to criterion (a) (per Port of Newcastle) 
would not be the correct approach under the NGAL, even on this alternative approach 
criterion (a) would not be satisfied.  Even without access to the NGI, suppliers of energy 
fuels to industrial customers will have multiple options to transport fuels to those 
customers, allowing for effective competition in the market for supply of those energy 
fuels. 
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6 Criterion (b) – Uneconomic to Duplicate 
The NCC must recommend that a no-coverage determination be made if it is not satisfied 
that: 

…it would be uneconomic for anyone to develop another pipeline to provide the 
pipeline services provided by means of the pipeline.  

6.1 Approach to criterion (b) 

The High Court’s decision in The Pilbara Infrastructure Pty Limited v Australian 
Competition Tribunal 246 CLR 379 (HCA) (Pilbara HCA) considered the appropriate 
interpretation of “uneconomical”, as it appeared in the equivalent Part IIIA criteria.  The 
High Court observed: 

The better view of criterion (b) is that it uses the word "uneconomical" to mean 
"unprofitable". It does not use that word in some specialist sense that would be 
used by an economist. Further, criterion (b) is to be read as requiring the decision 
maker to be satisfied that there is not anyone for whom it would be profitable to 
develop another facility. It is not to be read as requiring the testing of an abstract 
hypothesis: if someone, anyone, were to develop another facility. When used in 
criterion (b) "anyone" should be read as a wholly general reference that requires 
the decision maker to be satisfied that there is no one, whether in the market or 
able to enter the market for supplying the relevant service, who would find it 
economical (in the sense of profitable) to develop another facility to provide that 
service. 

Consistent with Pilbara HCA, this application considers whether there is evidence that it 
would be “uneconomic” to develop another pipeline, in the sense that it would be 
“unprofitable” to do so.80 

Also consistent with Pilbara HCA, we treat the reference to “anyone” as including existing 
and potential market participants – including the owner of the facility (or in this context, 
pipeline) that forms the subject of the inquiry.81 

“Another pipeline” in this context refers to a pipeline as defined in the NGAL other than 
the pipeline that is the subject of the application.  The NGAL defines a pipeline as: 

(a) a pipe or system of pipes for the haulage of natural gas, and any tanks, 
reservoirs, machinery or equipment directly attached to that pipe or system of 
pipes; or 

(b) a proposed pipe or system of pipes for the haulage of natural gas, and any 
proposed tanks, reservoirs, machinery or equipment proposed to be directly 
attached to the proposed pipe or system of pipes; or 

(c) a part of a pipe or system of pipes or proposed pipe or system of pipes referred 
to in paragraph (a) or (b)82 

Consistent with the definition under the NGAL, ‘another pipeline’ need not be an entirely 
new pipeline and may be a part of a pipeline or pipeline system.  Further, the other 
pipeline need not duplicate the pipeline that is the subject of the application exactly as it 

 
80 Pilbara HCA at [77].  
81 Pilbara HCA at [105]. 
82 NGAL, s 2.   
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is the services provided by the pipeline that are central to the inquiry.  The Council has 
accepted pipeline transmission infrastructure “in the ‘immediate vicinity’ as well as the 
broader region” will be relevant to assessment under criterion (b).83 

The Council notes in the Gas Guide that the relevant time horizon for assessment will 
vary f rom case to case, determined with regard to the long-term interests of consumers 
as a focus and the timing and probability of the foreseeable changes in supply and 
demand conditions (e.g., development and/or technological enhancements).84 

Importantly, in applying criterion (b), the NCC need not be positively satisfied that it would 
be economic to for another pipeline to be developed to provide the pipeline services 
provided by means of the NGI.  Rather, if the NCC cannot be satisfied that it would be 
uneconomic to do so, the recommendation must be in favour of a no-coverage 
determination. 

6.2 The pipeline services provided by means of the NGI 

Criterion (b) asks whether it would be uneconomic for anyone to develop another pipeline 
to provide “the pipeline services provided by means of the pipeline”. 

The pipeline services provided by means of the NGI will be transportation services taking 
gas f rom the Perth and Carnarvon Basins (originating at the Rosewick offtake station 
which connects to the DBNGP) to customers in the mid west and Goldfields regions of 
Western Australia.  At this stage it is unclear to what extent customers will require 
transportation along the full length of the NGI.  It is expected that at least some customers 
will seek access to the full length of the pipeline (originating at Rosewick and connecting 
to the GGP), while others may require delivery at intermediate points where their facilities 
are located. 

For the purposes of criterion (b), it is not necessary to precisely identify the pipeline 
services that will be provided by the NGI by reference to the receipt and delivery points 
specified by each customer.  Indeed it is not possible to do this given that NGI has not yet 
been commissioned and customers have not yet committed to GTAs. 

Rather, the question under criterion (b) is whether it would be uneconomic to develop 
another pipeline to provide the services that, in broad terms, will be available on the NGI 
– i.e. transportation of gas from the Perth and Carnarvon Basin to customers in the mid 
west and Goldfields regions of Western Australia.85 

6.3 Developing another pipeline  

There are multiple ways in which third parties can develop another pipeline to provide the 
pipeline services provided by means of the NGI.  These include: 

1 A third party could develop another open access pipeline like the NGI, offering 
transportation of gas from the Perth Basin to points along the NGI. 

 
83 Final CRWPL Recommendation at [5.11]; Final GLNG Recommendation at [7.8] – the Council considered that development of 
the QCLNG and APLNG pipelines demonstrated that it was likely to be privately profitable for another party to develop an 
alternative pipeline to provide the services provided by means of the GLNG Pipeline.  Neither the QCLNG nor APLNG 
pipelines exactly duplicate the route of the GLNG pipeline. 

84 Gas Guide, [3.95]. 
85 This is consistent with the approach taken by the NCC in relation to previous no-coverage applications.  For example in the 
Final GLNG recommendation, the NCC considered whether it would be profitable to build a pipeline to transport gas from the 
Surat/Bowen basins to Curtis Island.  The NCC considered other nearby pipelines including QCLNG and APLNG to be relevant 
to this assessment even though the routes and receipt / delivery points for these pipelines were not the same as GLNG. 
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The locations of some major projects in the mid west and Goldfields region are shown in 
Figure 8 below.  

Figure 8 Mines and mineral processing projects in the Mid West and Goldfields region  

 

 

6.5 Evidence that third parties consider it may be profitable to develop another 
pipeline 

There is evidence of existing and planned investment in pipeline infrastructure that 
demonstrates the likely profitability of construction of pipelines to serve the anticipated 
growth in demand from customers in the mid west and Goldfields regions.  

A current example of a third party considering such a development is set out below. 

Mindax / AGIG infrastructure corridor 

Mindax Limited, a Western Australian minerals exploration company, and AGI Operations 
Pty Ltd are currently investigating the development of an infrastructure corridor (including 
a gas pipeline) along a route that is very close to the route of the NGI.  If  developed, the 
inf rastructure corridor would enable the provision of gas transportation services to 
customers in the mid west region.  

In November 2022 the parties announced that they had entered into a binding heads of 
agreement to fund scoping studies to understand the feasibility and costs associated with 

CONFIDENTIAL
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the development of infrastructure for the export of iron ore from the mid west region.87  
The parties have since commenced pre-feasibility studies to examine the economics of 
developing shared infrastructure for magnetite iron ore projects in the Yilgarn Mining 
Province in the mid west. 88  

The pre-feasibility study is expected to inform investment decisions regarding the 
necessary infrastructure corridor for slurry and water as well as gas pipelines. 89  The 
corridor is expected to extend from the Oakajee Port (25km north of Geraldton, 
approximately 55km west of Ambania where the NGI begins) to the Yilgarn region at 
Mount Forrest, just south of the planned location of the Dandaraga Main Line Valve on 
the NGI.  Figure 10 below shows the proximity of Mount Forrest to the Dandaraga Main 
Line Valve (noted as KP465) and the eastern end of the NGI.  

Figure 9 Mindax / AGIG infrastructure corridor 

 
 

 
87 Mindax Limited, Company Update: Agreement Signed with AGIG (9 November 2022). Available here.  
88 Mindax Limited, Company Update: ASX Announcement (22 May 2023). Available here.  
89 Ibid at p 2. 
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The MWP represents a pipeline that has already been developed and provides pipeline 
services akin to those that will be provided on the NGI (albeit not with the geographic 
reach of  the NGI).  Insofar as the NGI will provide pipeline services to customers along or 
close to the route of the MWP, the forward-looking cost of developing an alternative 
pipeline to deliver those services will be negligible – another pipeline has already been 
developed which can profitably deliver those services. 

Moreover, the existence of the MWP means that where there is demand for additional 
services beyond the current capacity or geographic reach of the MWP, the cost of 
developing another pipeline to deliver these services is likely to be greatly reduced.  As 
an existing pipeline that substantially duplicates the route of the NGI, a large proportion of 
sunk costs have already been expended.91  The incremental capital and operating costs 
required to extend the MWP to the interconnect with the GGP are likely to be much less 
than the cost of a full duplication of the NGI.  

6.7 Conclusion  

In light of the existing and potential pipelines in the mid west and Goldfields region which 
are able to provide the same service or services as the NGI, the Council cannot be 
satisfied that it would be uneconomic for anyone to develop another pipeline to provide 
the same services as the NGI. 

 
91 Gas Guide, [3.88](e). 
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7 Criterion (c) – Health and Safety 
7.1 Statutory Test 

Under criterion (c), the NCC must recommend that the exemption be granted if it is not 
satisfied:  

…that access (or increased access) to the pipeline services provided by means of 
the pipeline can be provided without undue risk to human health or safety. 

7.2 Gas Guide 

In the Gas Guide, the NCC states the following:  

“The rationale for this criterion is that coverage should not occur where access (or 
increased access) to pipeline services may pose a legitimate risk to human health 
or safety.”92 

The NCC comments in the Gas Guide that access must be possible without 
compromising system and operational integrity, and safe scheduling must be feasible.  
The NCC and Minister have previously adopted an analysis of criterion (c) that is 
consistent with the view that the existence of relevant safety regulations in the relevant 
jurisdiction, and the NGL provisions relating to the safe operation of pipelines in the 
context of access arrangements, satisfy this criterion. 93 

7.3 Application of criterion (c) to the NGI Pipeline 

APA will operate the NGI pipeline in accordance with its petroleum pipeline licence, all 
applicable Western Australian and Federal laws and good industry practice, which will 
ensure that human health and safety is not at risk as a result of the operation of the NGI 
pipeline. 

7.4 Conclusion 

APA does not consider that human health or safety would be at risk if parties were to 
access the services provided by the NGI pipeline. 

 
92 Gas Guide, [3.97].   
93 Final QCLNG Recommendation at [6.89]; Final APLNG Recommendation at [8.4]; Final GLNG Recommendation at [8.4]; The 
Hon Martin Ferguson AM MP, Commonwealth Minister for Resources and Energy, Decision on APLNG's no coverage 
application (28 August 2012) at pp 4-5. Available here; The Hon Martin Ferguson AM MP, Commonwealth Minister for 
Resources and Energy, Decision on QCLNG's no-coverage application (15 June 2010) at p 5. Available here. 
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8 Criterion (d) – Public interest 
The NCC’s recommendation must be in favour of a no-coverage determination if it is not 
satisfied: 

…that access (or increased access) to the pipeline services provided by means of 
the pipeline would not be contrary to the public interest. 

8.1 NCC’s approach 

The NCC’s approach to criterion (d) for the purpose of greenfields incentive exemptions is 
to assess whether access (or increased access) would not be contrary to the public 
interest. 94  To f ind that access is contrary to the public interest requires that any cost of 
access outweigh any benefits.95  

‘Public interest’ is not defined in the NGAL or NGR, however, the NCC considers that this 
criterion captures a broad range of issues “with a particular focus on public interest issues 
raised directly by the National Gas Objective”96 to which efficient investment is central: 

“…to promote efficient investment in, and efficient operation and use of, natural gas 
services for the long term interests of consumers of natural gas with respect to 
price, quality, safety, reliability and security of supply of natural gas.”97 

The NCC’s has noted in previous recommendations that the satisfaction of criterion (a) is 
critical to assessing the extent of benefits98  – that is, whether there is a material increase 
in competition in any dependent market.  Absent a material increase in competition in a 
dependent market or other potential benefit and where coverage would give rise to costs, 
the NCC has found that access would be contrary to the public interest and criterion (d) 
would not be met.99 

8.2 Application of criterion (d) to the NGI  

As set out above, APA submits neither criterion (a) or (b) is satisfied with respect to the 
NGI.  This means that there can be little (if any) public interest in imposing tariff 
regulation, but material cost.  It follows that criterion (d) cannot be satisfied and the 
Council must recommend making a ‘no coverage’ determination.  

However, in the event the Council considers either criteria (a) or (b) are satisfied, APA 
submits that criterion (d) is still not able to be satisfied, because the costs of regulation 
will substantially outweigh any public interest. 

There are two categories of cost that are discussed below: 

 direct regulatory costs; and 

 much more significantly, the effect of regulation on incentives for efficient 
investment. 

 
94 Final CRWPL Recommendation at [6.91].  
95  Re Duke Eastern Gas Pipeline [2001] ACompT 2.   
96 Gas Guide [3.105] 
97 NGL, s 32.  
98Final APLNG Recommendation at [9.12]; Final CRWPL Recommendation at [7.8]; Final QCLNG Recommendation at [6.97]; 
Final GLNG Recommendation at [9.14]. 

99 Final GLNG Recommendation at [9.14]; Final APLNG Recommendation at [9.13]; Final QCLNG Recommendation at [6.97]. 



 

Gilbert + Tobin  3456-1554-8963 v1 page | 40  

 

8.3 Impact on efficient investment 

(a) Future investment in greenfields pipeline projects 

Provisions for ‘no-coverage’ determinations were introduced for the express purpose of 
providing greater certainty regarding the regulatory coverage of greenfield pipelines and 
thereby encouraging further investment in greenfield pipelines.100   

Introduction of these provisions followed on from recommendations of the Productivity 
Commission (PC), which were directed at promoting greenfields pipeline investment 
through mitigation of ‘regulatory risk’ and the risk of asymmetric truncation of project 
returns.  The PC explained the concept of regulatory risk as follows:101 

Regulatory risk occurs when additional risks are imposed on a project’s returns due 
to uncertainty about a regulator’s future behaviour. This increase in project risk, if 
there is no compensating increase in the expected return of the project, will act as 
a deterrent to investors. 

The PC noted that two types of regulatory risk arise under the gas pipelines access 
regime:102 

 coverage risk — uncertainty about whether a pipeline will be covered; and  

 parameter risk — uncertainty about the regulatory parameters that will be applied if 
a pipeline is covered. 

Binding ‘no-coverage’ rulings were recommended as a key measure to address coverage 
risk and thereby promote efficient investment in new greenfields pipeline projects. 

The PC separately identified the risk of tariff regulation leading to asymmetric truncation 
of  project returns.103  This risk is particularly acute in the context of greenfields projects 
where there is a high degree of uncertainty around the amount and timing of customer 
demand.  The business case for such projects necessarily involves a degree of risk and 
uncertainty around demand for the pipeline services.  There is also the likelihood that 
there will be at least periods of lower returns that will need to be offset by periods of 
higher returns.  The prospect of tariff regulation being applied at some point during the 
early years of a pipeline’s life means that any higher returns will be truncated, while 
leaving the service provider to bear the burden of lower return periods. 

The NGI is an example of a greenfields project that involves considerable risk and 
uncertainty around the timing and amount of customer demand.  While APA typically 
requires new projects to be at least partially underwritten by customer contracts before 
committing to capital expenditure, APA proposed the NGI based on feedback from 
shippers and without contracting the planned capacity.   

It is therefore the type of project for which a no-coverage determination would provide 
essential support for private investment.  In this way, a no-coverage determination would 
be consistent with the NGO, which is: 

 
100 Gas Pipelines Access (South Australia) (Greenfields Pipeline Incentives) Amendment Bill, Second Reading Speech. 
Available here.  

101 Productivity Commission, Gas Access Regime: Inquiry report (August 2004) at p 394. 
102 Ibid.  
103 Ibid at section 9 and Appendix B. 
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“…to promote efficient investment in, and efficient operation and use of, natural gas 
services for the long term interests of consumers of natural gas with respect to 
price, quality, safety, reliability and security of supply of natural gas.”104 

In the absence of a no-coverage determination, the regulatory risk and risk of asymmetric 
truncation referred to by the PC would persist, putting future investment at risk. 

(b) Ongoing investment in the NGI 

As an operator of both scheme (covered) and non-scheme (uncovered) pipelines, APA 
has observed the impact of scheme pipeline regulation on the service provider’s ability to 
invest in response to customer needs. 

The regulatory framework for non-scheme pipelines has been supportive of efficient 
investment because it allows operators to meet market needs as they arise.  On its non-
scheme and light regulated pipelines, APA has a strong track record of investing in 
anticipation of capacity demand.  APA closely monitors the supply/demand balance on its 
pipelines and where it identifies a potential demand shortfall, it will seek to respond 
quickly with targeted investment.  In some cases, this investment may be partially 
underpinned by customer contracts, with commercially agreed tariffs which provide an 
appropriate return on investment.  However, reflecting that gas pipeline capacity 
investment is often “lumpy”, APA will typically take some demand risk, for at least part of 
the capacity and/or part of the life of the investment (i.e., recontracting risk beyond the 
expiry of any initial contracts). 

An example of this is APA’s recent and ongoing investment to expand the capacity of the 
East Coast Gas Grid.  In late 2020, based on its monitoring of the gas supply/demand 
balance, APA identified a looming risk to winter gas supply in the southern states from 
2023.  APA identified an opportunity to incrementally expand the ECGG to address this 
supply shortfall by increasing winter peak capacity of the ECGG by 25 per cent.  The 
project involves capital investment of around $270 million and involves two stages: 

 Stage 1 will add 12% capacity from Wallumbilla to Wilton, along the SWQP and 
MSP; and  

 Stage 2 will add a further 13% capacity through additional compression and 
associated works. 

APA was able to reach a f inal investment decision (FID) in May 2021 within 6 months of 
identifying the opportunity. 105  Stage 1 works commenced shortly after FID.  In May 2022, 
APA was able to commence Stage 2 expansion on the basis of strong confidence in 
Stage 1 contracting and anticipation of continuing customer demand for transportation 
capacity.106 

The NGI itself is also an example of APA’s ability to respond quickly and efficiently to 
meet market needs absent coverage.  The project progressed from investment decision 
to commissioning in less than 3 years (November 2020 – July 2023).   

By contrast, investment in full regulation pipelines has at times been delayed by several 
years or prevented by regulatory hurdles.  Full regulation can hamper investment in 
several ways: 

 
104 NGAL, s 23. 
105 APA, APA Commences 25% Expansion Of East Coast Grid, Enters Into Agreement With Origin Energy (5 May 2021). 
Available here.  

106 APA, APA Commences Stage Two Of East Coast Gas Grid Expansion (25 May 2022). Available here.  
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 first, investment may need to be delayed to allow time for the regulator to review 
the prudency of the planned investment; 

 secondly, investments that are made in advance of anticipated demand, or where 
the timing and amount of demand is uncertain, may not satisfy the regulator’s 
prudency criteria.  At the very least, there may be some resistance from the 
regulator to approving the investment, leading to additional delay and regulatory 
costs;  

 finally, even where an investment is approved by the regulator, the return on 
investment will be capped at the regulatory WACC.  This level of return may not be 
suf ficient to justify investments where there is risk and uncertainty around customer 
demand.  

A recent example of the regulatory process creating timing and cost risk for investment 
was APA’s expansion of the Victorian Transmission System.  Based on AEMO 
projections of supply shortfalls, APA proposed investment to enhance security of supply 
of  the Victorian Transmission System.  The initial proposal was rejected by the AER in its 
Draf t Decision.  APA submitted a revised proposal based on concerns raised by the 
Victorian Minister for Energy and AEMO regarding security of supply for winter 2023. The 
AER approved the revised submission.  While this investment was made, there were 
clear uncertainties and inefficiencies created by the regulatory framework.107 

Based on this experience, APA considers that tariff regulation of the NGI would create 
material risks to future investment.  A no-coverage determination would create an 
environment that is more conducive to ongoing efficient investment, consistent with the 
NGO. 

8.4 Direct regulatory costs of coverage 

The NCC has recognised in the Gas Guide as well as previous recommendations that 
regulatory costs are relevant to consideration of criterion (d) and, further, the costs of 
regulation in some cases can and do outweigh the benefits of regulating access.108  This 
is likely to be the case where regulation would not deliver any benefit in terms of 
promoting competition in any upstream or downstream market. 

APA anticipates that if the NGI were to become a ‘covered’ or ‘scheme’ pipeline, it would 
incur significant additional costs, including at least: 

 around $800,000 expected to be incurred by APA in preparing access 
arrangements for regulatory approval and complying with various obligations 
applicable to scheme pipelines under the NGAL and NGR; and 

 around $200,000 in costs of the ERA and other public bodies in carrying out their 
functions in relation to a covered pipeline. 

This comes to a total estimated cost of $1 million for each access arrangement review.  
We note this is a conservative estimate based on APA’s expertise and experience in 
operating covered pipelines.   

In addition to these costs associated with an access arrangement process, the ERA 
passes on costs associated with its ongoing regulatory functions to regulated pipeline 

 
107 AER, AER makes a final decision on APA’s Victorian Transmission System for 2023-27 access arrangement period (9 
December 2022). Available here.  

108 Gas Guide, [3.121]-[3.125]; Final QCLNG Recommendation at [9.10]. 
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operators.  For example, for the GGP, this is a cost of approximately  
. 

This implies a total direct administrative cost of regulation of approximately  
.   

8.5 Conclusion 

APA submits that access would be contrary to the public interest on the basis that criteria 
(a) and (b) are not met.  

Even if  the Council considers that either of criteria (a) or (b) are met, APA submits that 
access (and regulation of reference tariffs) would not be in the public interest as any 
benef it flowing from satisfaction of these criteria is far outweighed by the costs flowing 
f rom coverage of the NGI, being the: 

 costs of regulation; and  

 the impact of tariff regulation on efficient investment. 
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