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Response to Request for Information from the National Competition 
Council regarding the South Australian Ports Access Regime 

 

Introduction 

1 On 16 July 2021, LINX Cargo Care Pty Limited (LINX) submitted a response to 
the draft recommendation made by the National Competition Council (NCC) on 
2 July 2021 that the South Australian Ports Access Regime (Regime) 
established under the Maritime Services (Access) Act 2000 (SA) (MSA Act) 
meets the requirements for certification. 

2 On 5 August 2021, the NCC issued a notice under section 44NAA of the 
Competition and Consumer Act 2010 (Cth) requesting that LINX give the NCC 
certain information by 19 August 2021, which may be relevant to the NCC in 
deciding what recommendation to make. 

3 Prior to responding directly to the NCC’s specific queries, LINX would like to 
take the opportunity to make some general comments.   

4 Firstly, at the outset it is important to note that it is difficult for LINX to provide 
any definitive evidence regarding whether there has been any preferential 
treatment by Flinders Ports of its vertically integrated related entities.  This is 
because LINX doesn’t have any visibility on contractual arrangements between 
Flinders Ports and its vertically integrated related entities.  LINX can simply 
comment on observed behaviour or circumstances potentially impacting on its 
ability to provide a competitive offering to customers.    

5 Secondly, LINX does not consider that the NCC’s role is to conduct a factual 
inquiry into whether anti-competitive behaviour has in fact occurred, but rather 
to test and determine whether the access regime in question operates 
effectively to prevent the potential for anti-competitive behaviour to occur and to 
foster competition in the relevant markets in accordance with competition 
principles.  Put simply, due to the current state of the Regime, LINX is not able 
to get visibility on whether it is on a level playing field with Flinders Logistics 
from a port services and access perspective.  That, in itself, provides powerful 
evidence that the Regime is not working as it should.  There is a lack of 
transparency which would permit a proper testing of this issue. 

6 What LINX has observed over the years since Flinders vertically integrated is, 
despite LINX’s best efforts to provide a competitive offering to customers, it has 
seen a degradation in LINX’s market share at Port Adelaide coupled with an 
increase in Flinders Logistics market share.  There is no evidence to suggest 
that this is due to inefficiencies on the part of LINX. 

7 Thirdly, LINX would like to take this opportunity to reinforce its previous 
submission that the problems which arise from the vertically integrated nature of 
the Flinders Port Group can be simply addressed by including appropriate non-
discrimination obligations within the Regime supported by appropriate, 
confidentiality, audit and reporting obligations to ensure that its vertical 
integration is not impacting on other parties’ ability to fairly compete.   

 

Information Request Response 

8 LINX responds to the NCC’s information requests as follows.   
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a) What are the details of the contracts LINX refers to in its submission of 16 
July 2021 and why does LINX believe it lost those contracts to Flinders 
Logistics because of the way Flinders Ports has favoured its related 
entities? Include details regarding when the negotiations took place, the 
date the contract was awarded, the customer, the services provided under 
the contract, which port and which berths are involved in the services 
contracted. 

 

9 It is difficult to provide a detailed response to this question as key LINX 
personnel involved in these contract negotiations and operations at the time are 
no longer working for LINX.  We understand that in 2015, LINX lost its contract 
with Bemax/Cristal Mining which represented all of the mineral sands 
stevedoring work LINX previously performed at Port Adelaide.  This contract 
was for the loading of mineral sands products and Bemax/Cristal Mining had 
been a customer of LINX (and formerly Patrick) since 2006.  LINX considers 
that one of the reasons it lost this customer was that it was not able to continue 
to be price competitive due to additional port costs that were levied on LINX 
which may not have been levied on Flinders Logistics who won the work.  For 
example, LINX was required to pay a belt fee of $1.10 per tonne for using its 
own ship loader and charged storage for products to be held in bunkers.  LINX 
has no visibility on whether Flinders Logistics were charged these additional 
costs by Flinders Ports. However, we understand from discussions with Flinders 
Ports that Flinders Logistics are not charged an additional fee for loading using 
their rotainer crane.    

 

b) What preferential berthing arrangements have been observed by LINX and 
on what basis (including with reference to supporting material) does LINX 
consider this preferential treatment is a result of incentives arising from 
vertical integration of Flinders Ports? 

 

10 Flinders Port provides priority berthing at Berth 29 to those operators with 
specialised equipment located at that berth for commodities requiring that 
specialised equipment for loading.  Flinders Logistics utilises rotainer cranes 
and LINX utilises its ship loader (all located at Berth 29).  LINX understood this 
priority berthing protocol to mean that both Flinders Logistics and LINX were 
provided priority berthing against other operators where the loading of the 
commodities required the use of that specialised equipment (i.e. if loading of 
grain required the use of the LINX’s ship loader at Berth 29 and another vessel 
was calling which had break bulk that could be loaded at a different berth, LINX 
would be given priority access to Berth 29).  In circumstances where both LINX 
and Flinders had a vessel calling at the same or similar time, LINX understood 
the priority berthing protocol to mean that the vessel due to arrive first would be 
allowed to be unloaded first.    

11 However, when LINX commenced grain loading operation at Berth 29 using its 
ship loader, LINX were required by Flinders Port to agree that if a Flinders 
Logistics worked vessel arrived within three days of a LINX worked vessel, that 
the LINX worked vessel would have to wait at anchorage to ensure it was not 
occupying the berth so as to allow immediate access for the Flinders Logistics 
vessel to load.  Additionally, on one occasion in 2016, LINX were working a 
grain vessel and Flinders Port required LINX to cease loading and vacate the 
berth to allow for Flinders Logistics worked vessel to load.  Only after the 
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Flinders Logistics worked vessel was loaded and had sailed was the LINX 
worked vessel able to come back to berth and re-commence loading. 

 

c) In what instances has preferred equipment been provided to an entity 
related to Flinders Ports instead of LINX, and on what basis (including with 
reference to supporting material) does LINX consider this preferential 
treatment is a result of incentives arising from vertical integration of Flinders 
Ports? 

 

12 LINX’s concern regarding preferential equipment being provided by Flinders 
Port to its vertically integrated related entities is around the ability to bundle and 
to utilise port assets at a discount or on preferential terms (i.e. access and 
availability).  LINX does not have any insight into what bundled services 
Flinders Port and Flinders Logistics can offer when a customer utilises Flinders 
Logistics.  LINX has no visibility on the price charged by Flinders Port to 
Flinders Logistics for access to port owned equipment, rail lines or storage 
services.  Due to vertical integration and in the absence of non-discriminatory 
provisions in the current access regime, Flinders Port would be incentivised to 
offer Flinders Logistics better terms to access port equipment and services 
resulting in the ability for Flinders Logistics to offer a much more competitive 
offer than its competitors could by virtue of its vertical integration with the port.    

 

d) On what basis (including with reference to supporting material) does LINX 
consider that the structure of charging mechanisms adopted by Flinders 
Ports unfairly discriminates between entities related to Flinders Ports and 
third party competitors? 

 

13 LINX has a Stevedoring Licence to operate at various ports in South Australia, 
including Port Adelaide and pays an annual Licence Fee.  As part of that 
Stevedoring Licence, LINX can utilise its own equipment to perform stevedoring 
services.  LINX has a separate lease agreement in place with Flinders Port for a 
lease area at Berth 29 to store its ship loader and associated equipment and for 
its workshop and office.  Up until 2020, LINX also held a specific licence for 
Berth 29 (known as the Berth 29 Working Port Apron Licence Agreement) which 
had a volume-based licence fee of $1.10 per tonne for all product stevedored 
using LINX’s own ship loader at Berth 29.  LINX is currently not utilising its 
shiploader asset at Berth 29 as it has not been able to win work to load product 
using its ship loader as presumably the cost to customers to perform this work 
is too high with the $1.10 belt fee.  LINX has therefore not renewed its licence 
agreement with Flinders Logistics with regards to the shiploader.  As such, LINX 
now has an unutilised asset which it has to pay storage fees for.   

14 Flinders Logistics performs the same stevedoring work at Berth 29 utilising 
rotainer cranes and it is not understood by LINX whether Flinders Logistics is 
similarly charged a per tonnage rate for utilising its own equipment as LINX has 
been.  However, we understand from discussions with Flinders Ports that 
Flinders Logistics are not charged an additional fee for loading using their 
rotainer crane however have not basis to confirm this.   
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e) In what way has equipment installed by Flinders Ports suited the operations 
of Flinders better than that of its competitors; and what evidence is there to 
support the claim that this has affected competition in any relevant 
markets? 

 

15 See LINX’s response to question (c) above. 

 

f) Why has LINX not sought to previously raise its concerns as an access 
dispute under the Access Regime with ESCOSA? 

 

16 From time to time, LINX has sought to engage directly with Flinders Port 
regarding its concerns (for example the continuation of the $1.10 per tonne belt 
fee).  LINX has queried the utility of raising its concerns as an access dispute 
with ESCOSA as this could potentially be a costly and time consuming process 
in circumstances in which LINX understands that other stevedoring operators 
have raised concerns with ESCOSA to no avail.   

 

Date: 19 August 2021 


