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GLOSSARY 

 

Term Definition 

ACCC Australian Competition and Consumer Commission 

Application Application for the extension of certification of the SA Ports Access Regime 
under section 44NA of the CCA by the State of South Australia dated 22 
January 2021 

CCA Competition and Consumer Act 2010 (Cth) 

Council National Competition Council 

CPA Competition Principles Agreement – 11 April 1995 (as amended) 

DBCT Dalrymple Bay Coal Terminal 

Draft 
Recommendation 

Draft Recommendation of the Council in relation to the SA Ports Access 
Regime dated 2 July 2021 

ESCOSA Essential Services Commission of South Australia 

ESCOSA Reviews Regulatory reviews conducted by ESCOSA in 2012 and 2017 and published 
as “2012 Ports Pricing and Access Review: Final Report” October 2012 and 
“2017 Ports Access and Pricing Review: Final Report” September 2017 

Flinders Ports Flinders Ports Pty Limited (ACN 097 377 172)  

Flinders Ports 
Response 

Flinders Ports’ response of 26 May 2021 to the Council’s request for 
information and notice issued under section 44NAA(1) of the CCA dated 10 
May 2021 in considering the Application 

FLOG Flinders Logistics Pty Limited (ACN 125 368 014) 

MSA Act Maritime Services (Access) Act 2000 (SA) 

NCC Guidelines Council, “A guide to Certification under Part IIIA of the Competition and 
Consumer Act 2010 (Cth)” December 2017 

Previous 
Certification 

David Bradbury, Parliamentary Sectary to the Treasurer, “Statement of 
Reasons – Decision on the Effectiveness of the South Australian Ports 
Access Regime” 9 May 2011 

Previous 
Recommendation 

Council, “South Australian Ports Access Regime: Application for certification 
as an effective access regime – section 44M of the Trade Practices Act 1974 
(Cth) (Final Recommendation)” 10 March 2011   

Proclaimed Ports Port Adelaide, Port Lincoln, Port Pirie, Thevenard, Port Giles and Wallaroo 

Qube Qube Ports Pty Ltd 

Qube Response Qube’s response of 24 May 2021 to the Council’s request for information and 
notice issued under section 44NAA(1) of the CCA dated 10 May 2021 in 
considering the Application 

Qube Submission Submission to National Competition Council by Qube dated 26 February 
2021 in response to the Application 

SA Ports Access 
Regime 

The access regime established by the MSA Act in relation to port services at 
proclaimed or declared South Australian ports 
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PART A:  INTRODUCTION 

1 On 2 July 2021, the Council published its Draft Recommendation that the SA Ports Access 

Regime should be “re-certified” for a period of 10 years under section 44NA of the CCA. 

2 Flinders Ports fully supports the Draft Recommendation and the reasoning of the Council in 

making the Draft Recommendation.  Flinders Ports does not propose to recite that reasoning 

in this submission but reiterates the submissions it advanced in the Flinders Ports Response 

and the reasoning of the Council in the Draft Recommendation. 

3 There are however a number of important issues in the Draft Recommendation that Flinders 

Ports considers that it is necessary to comment on.  This submission also responds to some 

of the factual matters raised in the Qube Response. 
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PART B:  RESPONSE TO THE DRAFT RECOMMENDATION 

The concerns about vertical integration are misplaced and must not, as a matter of law, be taken 

into account. 

The vertical integration issue must relate to services that are the subject of access regulation 

4 Flinders Ports agrees with the Council that concerns about vertical integration are relevant to 

its consideration of the objects of Part IIIA under section 44M(4)(aa) of the CCA.  

5 But this is only the case in so far as: 

(a) the infrastructure owner provides the services that are the subject of access 

regulation to its own upstream or downstream entity as well a third party access 

seeker; and 

(b) as a result of acquiring those services, the infrastructure owner’s upstream or 

downstream entity and the third party access seeker compete in an upstream or 

downstream market. 

6 Outside of the above circumstances, any concerns about vertical integration are only relevant 

in determining whether a vertically integrated entity has engaged in conduct that is otherwise 

in contravention of the CCA or a separate and distinct application for declaration can be made 

under Part IIIA.   

7 Such concerns however are not relevant to the Council’s consideration of whether the SA 

Ports Access Regime should be re-certified and they accordingly fall for consideration within 

section 44M(4)(b) of the CCA rather than section 44M(4)(aa) of the CCA as the Council has 

undertaken. 

8 In this particular case: 

(a) Flinders Ports does not provide Qube or its own upstream or downstream entity with 

any “regulated service” under the MSA Act or SA Ports Access Regime; and 

(b) Qube does not compete with an upstream or downstream entity related to Flinders 

Ports as a result of acquiring any “regulated service” under the MSA Act or SA Ports 

Access Regime. 

9 Yet the vertical integration concerns raised by the Qube Submission and the Qube Response 

and considered in the Draft Recommendation are all premised on this fundamental 

misconception.  They have all erroneously assumed that Qube is an access seeker under the 

SA Ports Access Regime and that Qube acquires “regulated services” under the MSA Act. 
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Relevant services provided to Qube are not “regulated services” under the MSA Act 

10 Flinders Ports only provides Qube (and other stevedores) with entry and usage rights in 

relation to certain portions of land pursuant to a stevedoring licence.  These services are not 

“regulated services” under the MSA Act or SA Ports Access Regime. They are services that 

have been provided to stevedores prior to the commencement of the SA Ports Access Regime 

and prior to the privatisation of South Australian ports.   

11 They are defined in the stevedoring licence between Qube and Flinders Ports as: 

(a) the right to enter certain portions of land next to vessels that have berthed at relevant 

port facilities operated by Flinders Ports; and 

(b) the right to use those portions of land to undertake stevedoring operations. 

12 The payment by Qube to Flinders Ports for the provision of these services does not 

compensate Flinders Ports for the actual costs incurred in providing those services. Further, 

Qube does not pay an access charge for each time it enters and uses land for its stevedoring 

operations.  Both of the above matters (i.e. compensation for costs incurred and payment per 

usage) are fundamental requirements of access regulation but they simply do not apply to the 

payment Qube makes to Flinders Ports.  Rather, the payment for entry and stevedoring usage 

right is a nominal administration fee which Qube and other stevedores have never disputed.  

Indeed, prior to 2013, Qube and other stevedores did not pay anything for these services. 

13 In this way, the services provided to Qube under the stevedoring licence are no different to 

other commercial arrangements entered into by Flinders Ports and others (including leases 

for storage facilities or contracts for security services).  They are not however “regulated 

services” under the MSA Act. 

14 Consider the following scenario: 

(a) A railway track owner owns and operates a railway track and offers rail haulage 

services to mining companies. 

(b) Access to the railway track is the subject of access regulation whereby any third 

party access seeker can obtain access and offer rail haulage services to mining 

companies in competition with the railway track owner. 

(c) If the railway track owner discriminates against downstream rail haulage rivals or 

misuses their confidential information for competitive advantage in the downstream 

dependant market, these issues could properly be considered by the Council under 

section 44M(4) of the CCA. 

(d) However, where the railway track owner also provides maintenance services on 

locomotives and rolling stock operated by rail haulage service providers and 

competes against other maintenance service providers, any conduct by the railway 

track owner in respect of these maintenance service providers is simply not relevant 
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to the operation of the rail access regime (and in this case, section 44M(4) of the 

CCA). 

(e) Such conduct can only be lawfully challenged by other maintenance service 

providers under Part IV of the CCA (or by seeking to apply for declaration of a 

different service under Part IIIA). 

15 A finding that the provision of maintenance services is any way relevant to the rail access 

regime would clearly be flawed. 

16 Qube also has no “economic interest” in the acquisition of “regulated services” as defined by 

the Full Court of the Federal Court in Glencore Coal Assets Australia Pty Ltd v Australian 

Competition Tribunal [2020] FCAFC 145.  Unlike miners, Qube does not access or use the 

shipping channel or other regulated services by way of causing a vessel to enter the port by 

entering into a sale agreement for export. 

Definition of “regulated services” under the MSA Act 

17 Under the MSA Act, “regulated services” are defined as: 

(a) providing, or allowing for, access of vessels to the port; 

(b) pilotage services facilitating access to the port; 

(c) providing berths for vessels at the following common user berths –  

(i) Port Adelaide Outer Harbour berths numbers 1 to 4 (inclusive), 16 to 20 (inclusive), and 29; 

(ii) Wallaroo berths numbers 1 South and 2 South; 

(iii) Port Pirie berths numbers 5 and 7; 

(iv) Port Lincoln berths numbers 6 and 7; 

(v) berths adjacent to the loading and unloading facilities referred to in paragraph (d); 

(ca)   providing port facilities for loading or unloading vessels at berths adjacent to the loading and unloading 

facilities referred to in paragraph (d); 

(d) loading or unloading vessels by means of port facilities that -  

(i) are bulk handling facilities as defined in the South Australian Ports (Bulk Handling Facilities) 

Act 1996 (SA); and 

(ii) involve the use of conveyor belts; 

(da)   loading or unloading vessels by means of port facilities that are bulk handling facilities situated at Port 

Adelaide Outer Harbor berth number 8; and 

(e) providing access to land in connection with the provision of the above maritime services.  

18 These services are provided by Flinders Ports to “vessels” or the customers of stevedores 

rather than stevedores.  They are not provided to Qube or any other stevedore. 
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19 Flinders Ports charges vessels or their agents (not Qube or stevedores) the following fees for 

the provision of the regulated services: 

(a) for access of vessels to the port under clause (a): Navigation Service Charges; 

(b) for pilotage services under clause (b): Pilotage Charges; 

(c) for providing berths for vessels under clause (c): Harbour Services Charges and 

certain Cargo Services Charges; and 

(d) for providing access to land in connection with any of the above services under 

clause (e): certain Cargo Services Charges. 

20 Consistent with the operation of other access regimes, each time a vessel acquires a regulated 

service, it is required to pay a fee (in this case, Navigation Service Charges, Harbour Service 

Charges, Pilotage Charges and Cargo Service Charges).   

21 ESCOSA monitors the above fees as part of the SA Ports Access Regime.  It has no oversight 

or regulatory involvement in the setting of the administration fee that Flinders Ports charges 

stevedores under the stevedoring licence. 

22 Importantly, the definition of regulated services is expressly extended to: 

(a) “port facilities” but only in relation to bulk handling facilities that involve the use of 

and conveyor belts or are otherwise at Outer Harbor Berth 8 (Viterra bulk loading 

facility) and where the definition of a “port facility” under the MSA Act expressly 

excludes stevedoring operations; and 

(b) “access to land” but only “in connection with the provision of” the services specified 

in the preceding paragraphs, namely services provided to vessels or unloading or 

loading services in relation to bulk handling facilities. 

ESCOSA and the Council agree with the above characterisation of the services acquired by Qube 

23 Most significantly, the Council itself accepts that the services that are provided to Qube by 

Flinders Ports are not regulated services under the MSA Act or SA Ports Access Regime.   

24 At paragraph 4.4 of the Draft Recommendation (after citing the definition of “regulated 

services” under the MSA Act), the Council states (emphasis added): 

These regulated services are either subject to access regulation or price regulation. Other maritime services 

are provided on a commercial basis. The services offered at the proclaimed ports and regulation (if any) that 

applies to them is summarised in Figure 2. 

25 Figure 2 then states that “stevedoring” falls under the “Unregulated” services heading for 

services offered at the Proclaimed Ports. 
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26 The ESCOSA Reviews conducted by ESCOSA over the last decade are consistent with the 

above views. 

Conclusion 

27 For the reasons above, the services provided to Qube under a stevedoring licence do not 

constitute “regulated services” for the purposes of the MSA Act.   It follows that the vertical 

integration concerns raised by the Qube Submission and the Qube Response and considered 

in the Draft Recommendation are misplaced.  While they may be relevant to the impending 

review to be undertaken by ESCOSA or other provisions of competition law or be the subject 

of a separate and distinct application for declaration under Part IIIA, they are not concerns that 

are relevant to the issue of re-certification and must be disregarded in accordance with section 

44M(4)(b) of the CCA. 

28 If the Council does not accept the submission above, it will result in the perverse outcome that 

parties can circumvent the proper operation and enforcement processes under Part IV of the 

CCA by utilising the provisions of Part IIIA of the CCA.   

Even if vertical integration concerns should be considered by the Council, the Council’s 

approach to the objects clause under Part IIIA is flawed and inconsistent with its previous 

decisions. 

Overview 

29 While Flinders Ports firmly believes that vertical integration concerns unrelated to the services 

that are the subject of the SA Ports Access Regime, must not be taken into account pursuant 

to section 44M(4) of the CCA, the Council has stated that it may do so in considering the 

objects of Part IIIA under section 44M(4)(aa) of the CCA. 

30 On page 73 of the Draft Recommendation, the Council states that, pursuant to having regard 

to the objects of Part IIIA, vertical integration issues may result in the Council not re-certifying 

the SA Ports Access Regime if the following criteria are met: 

(a) Flinders Ports is using its control of port infrastructure to obtain advantages in 

downstream markets; 

(b) there is evidence that competition in those markets is thereby being restricted; 

(c) the SA Ports Access Regime is not able to address this competitive harm; and 

(d) ESCOSA has no ability or inclination to provide a remedy through its oversight role 

in monitoring the SA Ports Access Regime. 

31 On page 74 of the Draft Recommendation, the Council accepts that the SA Ports Access 

Regime meets the CPA principles.  It then states that, in such circumstances, it can only reject 

re-certification “where it is satisfied that certification would hinder the objects of Part IIIA 

[emphasis added].”  
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32 For the reasons set out below, the above approach to the objects clause of Part IIIA, with 

respect, appears to be incorrect and inconsistent with Council’s previous approach to applying 

section 44M(4)(aa) of the CCA. 

The Council’s approach to the objects clause is not correct 

33 As stated above, the Council considers that where the SA Ports Access Regime meets the 

CPA principles, it can only reject re-certification “where it is satisfied that certification would 

hinder the objects of Part IIIA [emphasis added].”  

34 With respect, Flinders Ports believes that the use of the word “hinder” is not correct and sets 

the bar “too low” where the CPA principles are otherwise met by the SA Ports Access Regime.  

The correct test for determining whether certification can be rejected in circumstances where 

the CPA principles are otherwise satisfied is whether the certification would be contrary to 

the objects of Part IIIA. 

35 The application of these words sets a higher bar but this concept is consistent with the 

language found elsewhere in Part IIIA of the CCA (such as under sections 44G(2)(f) and 

44H(4)(f) – the declaration criterion on public interest).  It is also supported by section 44M(4) 

itself which requires the Council to apply the relevant CPA principles but have regard to the 

objects of Part IIIA. 

The Council’s approach appears inconsistent with its previous reasoning 

36 In determining whether to “re-certify” the SA Ports Access Regime, section 44M(4)(aa) of the 

CCA requires that the Council “must have regard to” the object of Part IIIA of the CCA. 

37 In its 2017 Final Recommendation in relation to the certification of the South Australian Water 

Access Regime under section 44M of the CCA, the Council stated that the consideration of 

this clause:1 

“does not involve an assessment of the merits of an access regime, or whether that regime provides the most 

effective means of achieving efficient access outcomes. 

Rather, certification only requires an assessment as to whether an access regime satisfactorily … accords with 

the objects of Part IIIA” 

38 However, the comments made by the Council on page 73 of the Draft Recommendation (as 

summarised above) indicate that the Council is making the very assessment as to the merits 

of the SA Ports Access Regime that it says are irrelevant.  Those comments suggest that the 

Council will, in having regard to the objects of Part IIIA, assess whether the SA Ports Access 

Regime: 

(a) enables Flinders Ports to use its position as port operator to obtain competitive 

advantages in downstream markets thereby harming downstream competition; and 

                                                      
1 South Australian Water Access Regime: Application for certification under section 44M of the Competition and Consumer Act 
2010 (Cth),” Final Recommendation (22 March 2017), paragraphs 4.14 - 4.15. 
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(b) can address this competitive harm either through its provisions or the regulatory 

oversight or power of ESCOSA. 

The Council’s approach contradicts its previous findings 

39 In previously considering whether the SA Ports Access Regime “accords with the objects of 

Part IIIA”, the Council determined that it did so.  

40 In its Previous Recommendation, the Council was satisfied that the objects clause in the SA 

Ports Access Regime accorded with the objects of Part IIIA stating that it “satisfactorily 

incorporates efficiency promoting terms and conditions”.2 

41 Likewise in the Previous Certification, the Minister determined that the SA Ports Access 

Regime accorded with the objects of Part IIIA, noting that the objects of the regime were 

“substantially reflect[ed]” in the first limb of the objects of Part IIIA.3  

42 Nothing has changed.  The objects clause under the MSA Act is the same. The objects clause 

under Part IIIA is the same.  

Conclusion 

43 For the reasons expressed above, it is difficult to reconcile the Council’s comments on page 

73 of the Draft Recommendation with the Council’s previous application of section 44M(4)(aa) 

of the CCA, the Previous Recommendation and the Previous Certification. 

  

                                                      
2 Previous Recommendation, paragraph 5.15. 
3 Previous Certification, page 9. 
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Even if the Council’s approach to the objects clause under Part IIIA is accepted, the evidence 

overwhelmingly demonstrates that the vertical integration concerns are ill founded and purely 

theoretical. 

No competitive advantage in the relevant markets 

44 Flinders Ports does not operate in the relevant market that is upstream or downstream from 

the market in which the services that are the subject of access regulation are provided. 

45 Entities related to Flinders Ports do not own or operate vessels. They therefore do not access 

shipping channels or berths and they do not acquire pilotage services.   

46 As there is no entity related to Flinders Ports that acquires a regulated service under the MSA 

Act, there is no ability for Flinders Ports to use its position as the port operator to obtain any 

competitive advantage in a downstream market.  It simply does not compete in any such 

market.   

47 No shippers have complained about the conduct of Flinders Ports to ESCOSA or otherwise. 

Evidence clearly demonstrates ongoing investments and vigorous promotion of competition in 

markets in which related entities operate 

48 In relation to markets in which entities related to Flinders Ports operate and compete against 

Qube, the evidence clearly demonstrates that these markets are highly competitive and are 

characterised by significant investments in infrastructure by Flinders Ports. 

49 By way of example only, since the commencement of the SA Ports Access Regime: 

(a) Flinders Ports has made over $250m in infrastructure investments at the Proclaimed 

Ports (where Qube has not contributed any fees to these investments through 

access charges for regulated services); 

(b) There has been new entry, innovation and lower prices in the stevedoring market 

which had previously been a duopoly between Qube and Asciano; 

(c) Over the last 3 years, FLOG’s stevedoring volumes at the Proclaimed Ports have 

decreased by over 30% while Qube’s have increased by approximately 24%.  Linx’s 

volumes have increased by 22%, and SA Shipwright’s have increased by over 430%; 

and 

(d) Qube’s Submission itself accepts that the stevedoring market is highly competitive 

stating (emphasis added): 4 

“Competition for the provision of downstream services to the companies importing and exporting 

freight involves a variety of service providers …  

                                                      
4 Qube Submission, paragraph 36-37. 
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Each of the above downstream service providers . . . competes fiercely for work from customers 

importing and exporting from the port.” 

50 ESCOSA has conducted the ESCOSA Reviews in relation to the operations of the SA Ports 

Access Regime and on each occasion has found no evidence of Flinders Ports using its 

position as the port operator to obtain a competitive advantage in any related market. 

51 In addition, the Qube Response demonstrates that Qube complained to the ACCC about the 

very vertical integration concerns that it now raises under this re-certification process. The 

ACCC comprehensively investigated the matter but did not pursue it presumably on the basis 

that there was no evidence to support the allegations advanced by Qube.  

52 The above evidence clearly and overwhelmingly refutes any suggestion that Flinders Ports is 

using its control of port infrastructure to obtain advantages in downstream markets or that 

competition in those markets is being restricted. 

53 There is also no evidence to the contrary:  FLOG does not have substantial market as against 

other rivals, prices are not excessive and there have been no material complaints made or 

disputes initiated with ESCOSA. 

No ability or incentive to discriminate against downstream rivals 

54 As stated in the Flinders Ports Response, Flinders Ports has no ability or incentive to 

discriminate against downstream rivals for the following reasons: 

(a) Flinders Ports has established and continues to comply with the port rules and 

berthing practices which ensure non-discriminatory and fair and equal access to all 

access seekers; 

(b) Flinders Ports has no intention to change these rules or practices (except if 

improvements could be made); 

(c) As the Proclaimed Ports are not generally capacity constrained, Flinders Ports has 

every economic incentive to promote the efficient use of its infrastructure and foster 

the promotion of competition in downstream markets in order to maximise volume 

across the berths; and 

(d) Flinders Ports cannot favour shippers whose cargo is to be stevedored by any 

particular stevedore because this would result in substantial demurrage costs and 

would be contrary to the berthing priority protocols in the Port Rules. 

55 There is no evidence that suggests that FPH has engaged in any conduct in contradiction to 

the above. 
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Concerns identified by the Council are purely theoretical and are not supported by evidence 

56 On page 73 of the Draft Recommendation, the Council considers that vertical integration could 

result in adverse market outcomes if Flinders Ports engaged in vertical discrimination in favour 

of its related entities or misuse of confidential information. 

57 On page 74 of the Draft Recommendation, the Council states that the MSA Act does not 

expressly protect confidential information disclosed by an access seeker to a facility owner 

from improper use and disclosure to related bodies or ring-fence staff to avoid conflicts of 

interest.  The Council concludes: 

“As a result of these omissions, there is some risk that an integrated entity, such as Flinders Ports, could engage 

in conduct that could eliminate competitors or deter potential competitors from entering related markets.” 

58 All of the above propositions are purely theoretical and are not supported by any evidence. 

59 For example, the SA Ports Access Regime does not require access seekers to provide any 

confidential or commercially sensitive information to Flinders Ports which is of such a nature 

that if disclosed to any related entity of Flinders Ports, such an entity would be at a commercial 

advantage over its rivals.  In addition, it is not clear to Flinders Ports that Qube has provided 

such information to Flinders Ports – that is information that could have given Flinders Ports’ 

related stevedoring business any competitive advantage over Qube.  No other stevedore has 

complained about this issue and Qube has not provided any evidence (other than “car park” 

hearsay) of any such disclosure and subsequent misuse. 

60 Qube has every opportunity available to it to enter confidentiality or non-disclosure agreements 

to protect such information.  Indeed, Flinders Ports has previously entered such agreements 

with Qube’s predecessor companies. Such arrangements would clearly protect any potential 

confidential information without any consideration being required as to the provisions of the 

MSA Act.   

61 For the reasons above, the Council’s concerns about misuse of confidential information as set 

out on page 77 of the Draft Recommendation are purely theoretical and entirely misplaced.  

The Council’s conclusion on page 79 of the Draft Recommendation that “there is some risk of 

confidential information obtained by Flinders Ports being misused for the benefit of related 

businesses in the Flinders Group” is not supported by evidence and is accordingly erroneous. 

62 The issue is no different to any other commercial negotiation between two parties. It does not 

require review by ESCOSA or any amendment of the MSA Act as suggested by the Council. 
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PART C:  COMMENTS ON THE QUBE RESPONSE 

General comments 

63 Flinders Ports makes the following general comments about the Qube Response: 

(a) As detailed below, Qube continues to provide the Council with irrelevant, false and 

baseless allegations about the conduct of Flinders Ports; 

(b) Those allegations represent ad-hoc gripes with legitimate decisions made by 

Flinders Ports – there is no evidence of any systematic conduct that resembles 

vertical discrimination in favour of its related entities or misuse of confidential 

information; 

(c) There have been no other complaints supported by evidence from any other party 

about these issues for over a decade; and 

(d) Three separate regulators have considered and/or made decisions in relation to the 

operation of the MSA Act and the conduct of Flinders Ports over the last 10 years – 

the Council, ESCOSA and the ACCC. Despite making a number of detailed 

complaints, none of these regulators have found any evidence to support those 

assertions, nor have they considered it appropriate to take action against Flinders 

Ports, nor have they required regulatory or legislative amendments. 

64 For the reasons above, Qube appears to be an incumbent stevedore that has traditionally 

enjoyed a cosy duopoly but is now making baseless allegations about vertical integration in 

order to respond to increased competition from a more efficient and service oriented new 

entrant. 

65 Indeed, its complaints to regulators all appear to coincide with periods of time where there is 

intense competition to win new stevedoring contracts and Qube has not been the successful 

tenderer.  It should be noted that FLOG has also not been successful on many occasions. 

66 The above circumstances can be contrasted with Qube’s operations at the Port of Whyalla in 

South Australia.  At that port, Qube has entered into long term exclusivity arrangements which 

has effectively locked out every other stevedore from competing in that market. 

Qube’s legal arguments are irrelevant to the test for certification 

67 Paragraph 3 of the Qube Response implies that because the SA Port Access Regime runs 

“for only approximately 12 pages” it does not meet the test for certification.    

68 Paragraphs 4 to 22 and 84 to 88 of the Qube Response then seek to compare the provisions 

of the SA Port Access Regime with a range of other regulatory regimes including railway lines, 

coal terminals, electricity networks, automotive terminals and telecommunications networks. 
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69 Qube argues that given that the SA Ports Access Regime does not contain some of the 

principles in these other regimes and given that it is shorter in length than other regimes (on 

paper), it does not meet the test for certification.  

70 Paragraphs 41 to 51 of the Qube Response also seeks to argue that because the SA Ports 

Access Regime has different dispute resolution provisions than Part IIIA of the CCA, the SA 

Ports Access Regime cannot meet the test for certification. 

71 As previously stated, the above submissions are completely irrelevant to the test for 

certification. 

72 Firstly, section 44DA(1)(c) of the CCA provides that, in applying the relevant principles set out 

in the CPA, the Council “must treat each individual relevant principle as having the status of a 

guideline rather than a binding rule”. 

73 Secondly, clause 6(3) of the CPA provides:5 

“For a State or Territory access regime to conform to the principles set out in this clause, it should: …  

(b) reasonably incorporate each of the principles referred to in subclause (4) …  

There may be a range of approaches available to a State or Territory Party to incorporate each principle. 

Provided the approach adopted in a State or Territory access regime represents a reasonable approach 

to the incorporation of a principle in subclause (4) or (5), the regime can be taken to have reasonably 

incorporated that principle for the purposes of paragraph (b).” 

74 Thirdly, the NCC Guidelines provide the following additional clarity on whether a state or 

territory access regime “reasonably incorporates” the relevant principles of CPA:6 

 “While an effective access regime needs to reflect each of the clause 6 principles, the assessment of an 

access regime against the clause 6 principles is not a matter of applying a binary test of compliance. 

Section 44DA gives the Council and the Commonwealth Minister considerable flexibility in applying the 

clause 6 principles. It provides that each clause 6 principle is to be treated as a guideline rather than a 

binding rule and that state or territory regimes may contain additional matters as long as they are not 

inconsistent with the clause 6 principles. Further, clause 6(3) of the CPA requires only that a state or 

territory regime takes a reasonable approach to incorporating the principles in clauses 6(4) and (5) and 

there may be a range of approaches available to state or territory governments. In this regard, the Council 

recognises that a range of regulatory arrangements are capable of delivering efficient outcomes. The 

Council also assesses the incorporation of the clause 6 principles by an access regime as a whole, 

recognising that there will often be significant interdependencies between one aspect of a regime and 

another.” 

75 Fourthly, that different access regimes may have different methods of incorporating the 

relevant principles of the CPA is reflected in the Revised Explanatory Memorandum to the 

Trade Practices Amendment (National Access Regime) Bill 2005 (Cth) which states:7 

“Part IIIA provides a framework to guide, rather than prescribe, the requirements of state and territory 

                                                      
5 Clause 6(3)(b) of the CPA. 
6 NCC Guidelines, paragraph 3.3. 
7 Revised Explanatory Memorandum, Trade Practices Amendment (National Access Regime) Bill 2005 (Cth), paragraph 5.8. 
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industry regimes, and that the design and operation of state and territory access regimes is a matter for 

each relevant jurisdiction.” 

76 Fifthly, all of the vertical integration provisions of the other industry regimes cited by Qube 

involve a service provider that competes with access seekers in a market that is upstream or 

downstream from the market in which services that are subject to access regulation are 

provided.  That is not the case with Flinders Ports.  It does not operate vessels and does not 

acquire regulated services under the MSA Act.  While it competes with Qube in relation to 

stevedoring, the services acquired to conduct this business do not constitute regulated 

services under the MSA Act. 

77 Sixthly, it would be a dangerous precedent to find that a state-based access regime could only 

be certified under Part IIIA of the CCA if it had the same provisions as other state-based access 

regimes.  This would be inconsistent with the law and underpinning principles relating to 

certification and would disregard the fact that different regimes may be required for different 

sets of circumstances.   

78 For example, the DBCT is a capacity constrained coal terminal that is owned by a number of 

users of the DBCT.  There are complex issues regarding access to the DBCT as well as 

expansions and allocations of capacity as between those user/owners.  These issues have 

necessitated comprehensive ring-fencing and confidentiality provisions as part of that access 

regime. These characteristics however are not prevalent at the Proclaimed Ports.  They are 

not generally capacity constrained and there are no complex issues regarding expansion and 

capacity allocation.  It would be highly inappropriate to apply a DBCT type regime on the 

Proclaimed Ports.  

79 For the reasons above, the above Qube submissions are disingenuous and should be 

disregarded. 

Qube makes a number of factual allegations which lack veracity, are incomplete, are irrelevant 

and have been considered and rejected by regulators multiple times. 

Overview 

80 The attachments to the Qube Response make the following allegations as examples of vertical 

discrimination or misuse of confidential information engaged in by Flinders Ports. They 

represent the primary source of evidence relied upon by Qube as to how the SA Ports Access 

Regime does not address vertical integration concerns and why re-certification should not be 

recommended by the Council: 

(a) In relation to a potential stevedoring opportunity for mineral sands to be exported by 

Murray Zircon in 2012, Flinders Ports did not provide Qube with a lease to a privately-

owned shed at Berth 18 in Port Adelaide, required unreasonable terms under the 

lease, deliberately delayed negotiations and may have used information provided to 

it by Qube to the competitive advantage of FLOG; 
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(b) In 2014, FLOG aggressively competed to win the Nyrstar tender by offering 

stevedoring rates below cost but this was subsidised through bundling those 

services with other services.  FLOG would do the same to win the Perilya tender; 

(c) In response to a request for a quote from Qube to use the Mobile Harbour Crane at 

Berth 29 in Port Adelaide, FLOG asked Qube to provide it with certain information 

but Qube was concerned that such information was confidential; and 

(d) In 2012, Qube asked Flinders Ports if it could operate a second crane at Berth 29 

(potentially via joint venture) but Flinders Ports refused and placed its own second 

crane at Berth 29. 

81 All of the above allegations have been investigated and reviewed in detail by the ACCC and 

ESCOSA over the last 10 years.  Neither regulator has found sufficient evidence that supports 

these assertions, nor have they taken enforcement action nor required legislative changes to 

the MSA Act.  In short, the complaints have been tested and rejected by two different 

independent regulators. 

82 Flinders Ports provides the following information in relation to each of the above assertions.  

This information shows that the factual allegations made by Qube lack veracity, are incomplete 

and are irrelevant. 

Lease of shed at Berth 18 

83 The shed at Berth 18 is a privately-owned asset.  It is not subject to access regulation and 

should not be, given that it does not exhibit natural monopoly characteristics.  Flinders Ports 

is not required to lease the shed to any other party as a matter of law. 

84 Despite this, Flinders Ports has leased the shed at Berth 18 to various third parties and will 

continue to do so where it makes commercial sense to do so and operational and 

environmental requirements are satisfied. 

85 Prior to FLOG’s entry into the stevedoring market, Qube had ample opportunity to lease land 

and invest in facilities such as a shed.  It failed to do so.  In any event, there continues to be a 

variety of shed options in and around Port Adelaide near Berth 18. 

86 In relation to the allegations made by Qube, Flinders Ports notes the following: 

(a) On 23 April 2012, Qube emailed Flinders Ports inquiring about leasing the shed at 

Berth 18 for mineral sands for a three-year term; 

(b) On the same day, Flinders Ports replied to Qube stating that it was unclear whether 

the shed was suitable for storing mineral sands. Flinders Ports inquired whether a 

radiation licence or other environmental approvals would be required and requested 

information about Qube’s environmental management plans; 
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(c) On 22 May 2012, Qube informed Flinders Ports that Qube had gained environmental 

approval to load and store mineral sands at Berth 18; 

(d) On 23 May 2012, Flinders Ports informed Qube that it was still concerned about the 

environmental impact of storing mineral sands at the port including due to the 

radioactive elements of mineral sands, dust issues previously experienced by 

Flinders Ports with similar products, the lack of water and dust proofing in the shed 

and storm water contamination; 

(e) On 12 June 2012, Flinders Ports informed Qube that because of water and dust 

proofing concerns with the shed, Flinders Port could not warrant it was fit for the 

proposed purpose and would not accept liability for any damage caused; 

(f) On 13 June 2012, Qube confirmed to Flinders Ports that it would proceed to store 

and dispatch mineral sands from Berth 18 and adhere to the recommendations of 

an independent environmental report commissioned by Flinders Ports; 

(g) On 6 July 2012, Qube acknowledged to Flinders Ports the presence of radioactive 

elements in the mineral sands and that further licensing requirements were needed 

by Qube before commencing operations; 

(h) On 3 August 2012, Flinders Ports provided Qube with a Term Sheet and Standard 

Draft Lease; 

(i) On 13 September 2012, Qube provided its Radiation Management Plan, Facilities 

Licence and environmental approval letter to Flinders Ports; 

(j) On 19 September 2012, Flinders Ports provided Qube a marked up final version of 

the Deed for Underlease of the shed at Berth 18; and 

(k) On 10 October 2012, Qube informed Flinders Ports that it no longer proposed to 

lease the shed at Berth 18. 

87 The above chain of correspondence demonstrates that: 

(a) Flinders Ports genuinely sought to negotiate the lease for the shed at Berth 18 with 

Qube and intended to enter a lease if the environmental and liability issues were 

resolved; 

(b) The terms sought by Flinders Ports were entirely reasonable in the circumstances; 

(c) Flinders Ports did not unduly delay negotiations with Qube – in fact, the chain of 

correspondence shows that Qube took substantially more time to respond to Flinders 

Ports than vice versa;  
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(d) There was nothing to prevent Qube from seeking to enter a confidentiality agreement 

if it had any perceived concerns about disclosing information to Flinders Ports – 

arrangements with Flinders Ports has previously agreed to; and 

(e) Ultimately, Qube unilaterally decided to transport the mineral sands product to the 

Adelaide Container Terminal for export, making use of Qube’s adjacent facility. 

Nyrstar and Perilya tender 

88 The allegations made by Qube about the tender responses of Flinders Ports in relation to 

these tenders represent pure speculation. Qube has no evidence or basis to make these 

assertions which are, in fact, false and misleading.  

89 FLOG did not win the Nyrstar tender by bundling its services, pricing its stevedoring services 

below cost or subsidising those services with the provision of other services. FLOG complied 

with the requirements of the tender and was informed by Nyrstar that one of the reasons that 

it won the tender was due to its more innovative services.  Flinders Logistics did not win the 

Perilya tender. 

Provision of information to use the Mobile Harbour Crane at Berth 29 

90 In relation to the allegations made by Qube, Flinders Ports notes the following: 

(a) On 13 August 2013, Qube asked FLOG for a quote to use the Mobile Harbour Crane 

at Berth 29 (including the costs of labour); 

(b) In or around September 2013, FLOG provided Qube with a standard quote that was 

subject to more specific pricing arrangements to take into account operational risks 

and interfaces. FLOG requested Qube to provide it with further information to confirm 

actual pricing; 

(c) On 20 September 2013, Qube informed FLOG that there may be competition law 

concerns with providing FLOG the information requested; 

(d) On 23 September 2013, FLOG acknowledged the issue regarding confidentiality but 

clarified that the information required was necessary to assess operational risks, 

conduct risk assessments, determine the need for specialised lifting equipment and 

ensure compliance with safe work procedures; and 

(e) On 23 September 2013, Qube stated it would let FLOG know it if decided to progress 

with the request.  Qube did not subsequently contact FLOG about this issue. 

91 The above chain of correspondence is evidence of two competitors seeking to ensure 

compliance with competition law in the context of one seeking to acquire services from 

another. It is not evidence of vertical discrimination or misuse of confidential information.  
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Second crane at Berth 29 

92 In relation to the allegations made by Qube, Flinders Ports notes the following: 

(a) On 2 December 2011, POAGS (the predecessor company to Qube) asked Flinders 

Ports if POAGS could relocate one of its mobile cranes (from a different State) to 

Berth 29 so that it would have the ability to use two cranes for customers at Berth 

29; 

(b) On 29 February 2012, Flinders Ports informed Qube that POAGS proposal required 

consideration of a number of matters including operational issues, capacity plans at 

the Berth 29, overall port management issues and whether viable alternatives were 

available. Flinders Ports also informed POAGS that it considered that port operations 

were most efficiently managed by a single operator, a joint venture was accordingly 

not commercially attractive and POAGS could either use the current crane at Berth 

29 on usual terms or discuss other suitable berths at Port Adelaide;  

(c) On 1 March 2012, Flinders Ports and POAGS met to discuss POAG’s proposal;  

(d) On 2 March 2012, POAGS formally applied to Flinders Ports to relocate a mobile 

crane to Berth 29 such that there would be two crane operating on Berth 29.  POAGS 

again proposed entering a joint venture with Flinders Ports; and 

(e) Ultimately, a second crane was not located on Berth 29 at this time. A few years 

later, a customer requested Flinders Ports to operate two cranes as part of a contract 

renewal and to address the outage risk of a single crane operation as well as to 

increase loading efficiency.  At this time, a second crane was purchased and 

deployed. 

93 The above chain of correspondence demonstrates that there were legitimate operational, 

safety and capacity issues at Berth 29 at the time of POAGS’ request and there were other 

alternative berths that could be used at the port to maximise the efficient use of infrastructure 

at the port. 

The lack of access disputes means the access regime is working. 

94 On page 75 of the Draft Recommendation, the Council considers that: 

(a) it is unclear whether it can draw any meaningful conclusions from the lack of matters 

referred to arbitration and the absence of access disputes under the SA Ports Access 

Regime;  

(b) the absence of access disputes could be because parties feel that their concerns 

cannot be adequately addressed through arbitration; and 

(c) the absence of access disputes does not necessarily demonstrate that market power 

is not being misused by Flinders Ports.  
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95 Flinders Ports strongly rejects the above conclusions. 

96 Firstly, the fact that there have been no access disputes raised either directly with Flinders 

Ports or under the dispute resolution provisions of the MSA Act for over a decade is not 

disputed. 

97 The only meaningful and rational conclusion that can and should be drawn from this fact is 

that access seekers are satisfied (or at least materially satisfied) with the conduct of Flinders 

Ports in complying with the requirements of the SA Ports Access Regime.  There should be 

no uncertainty about drawing this conclusion in the face of such clear and undisputed 

evidence.  To do otherwise, would be irrational and illogical.  

98 Secondly, the conclusion that parties have not commenced access disputes because they feel 

arbitration cannot adequately address their concerns is pure speculation. There is no evidence 

that supports this conclusion from any third parties. Even if it were to be true, that does not 

mean that the arbitration or other provisions of the SA Ports Access Regime is flawed.  The 

dispute resolution provisions are there and are workable – they have not been used because 

parties have been able to come to agreements via commercial negotiation which is the key 

objective of negotiate/arbitrate models. This conclusion is again not only logical and rational 

but it is supported by strong evidence over the last decade and confirmed by ESCOSA in the 

ESCOSA Reviews.  

99 Thirdly, the conclusion that an absence of access disputes does not necessarily demonstrate 

that market power is not being misused by Flinders Ports again seems illogical and makes 

unsubstantiated assumptions about the reasons for the lack of access disputes. The rational 

argument would be that there are no access disputes because there is no misuse of market 

power by Flinders Ports. 

100 Indeed, the latter proposition has been confirmed regularly by ESCOSA for over a decade and 

effectively endorsed by the ACCC given that it did not pursue Qube’s complaint in 2016. 

There is real doubt as to whether Qube’s recent purported “access dispute” is valid. 

101 The Qube Response and page 68 of the Draft Recommendation refer to the purported “access 

dispute” that Qube has referred to ESCOSA on 17 May 2021 in relation to commercial 

negotiations regarding a stevedoring licence. 

102 Flinders Ports considers that Qube’s referral is not valid because the services provided to 

Qube under the stevedoring licence do not constitute regulated services under the MSA Act.  

103 Annexure A provides copies of relevant correspondence in relation this matter. 
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Chief Executive Officer 
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Level 1 / 151 Pirie Street 
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 Copy to: Mr Adam Cooper 
   Company Secretary / General Counsel, Flinders Port Holdings 
   Adam.Cooper@fphgroup.com.au 
  

 

Dear Mr Wilson 

Referral of access dispute between Qube Ports Pty Ltd and Flinders Port Holdings 

As you are aware, we act for Qube Ports Pty Ltd (Qube). 

Qube has been engaged in negotiations with Flinders Ports Pty Ltd (Flinders) in relation to the terms 
of a new stevedore licence, which Flinders has indicated it intends will govern access by Qube to berth 
areas at each of Port Adelaide, Osborne, Wallaroo, Port Pirie, Port Lincoln and Thevenard (Licensed 
Areas) for the period from 20 December 2020 to 30 November 2025.  

On 15 April 2021, in response to a draft licence document provided by Flinders on 25 March 2021, 
Qube provided Flinders with a revised set of terms on the basis that this constituted a proposal for 
access (Access Proposal) under section 13 of the Maritime Services (Access) Act 2000 (the Act).  
We are not aware of whether a copy of the Access Proposal was provided to ESCOSA by Flinders, as 
required by section 13(4) of the Act. 

As noted in the correspondence with the Access Proposal, Qube sought in its Access Proposal to 
ensure fair commercial terms in the new stevedore licence required to address, amongst other things, 
the following: 

 qualifications on Flinders’ discretionary rights that previously required it to exercise discretions 
reasonably, but which were replaced by Flinders a right to exercise those powers within its 
absolute discretion; 

 a requirement for Finders use its best endeavours to accommodate access by Qube to the 
berths, which had been removed by Flinders from the earlier licence; 

 amendments made by Flinders that appeared intended to permit it to withdraw, suspend or 
modify access at any time, and for any reason; 

 clauses that impose unreasonable and unfair operational warranties and liabilities on Qube; 
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 removal of the obligation for Flinders to provide a tax invoice before requiring payment; 

 absence of any commitments requiring Flinders to ensure open and non-discriminatory 
treatment of Qube, compared with Flinders’ own, vertically integrated stevedoring, logistics and 
other operations; and 

 minimum ring fencing and confidentiality requirements necessary to ensure that information 
provided to, or derived by, Flinders in relation to Qube and in the course of providing access to 
the berths – is not inappropriately disclosed or used by other parts of the Flinders Group, or for 
any purpose other than the provision of access by Flinders to Qube. 

A copy of the Access Proposal is enclosed in Annexure A. 

On 6 May 2021, Flinders rejected the amendments proposed by Qube in the Access Proposal. A copy 
of Flinders’ response is enclosed in Annexure B. 

In the circumstances, Qube therefore refers this dispute to ESCOSA as an access dispute in 
accordance with section 15 of the Act.  

I confirm that we have instructions to accept service in this matter so please refer any correspondence 
in respect of this dispute to me. 

Yours sincerely, 

 

Simon Muys 
Partner 
T +61 3 8656 3312 
smuys@gtlaw.com.au   
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From: Wilson, Adam (ESCOSA) <Adam.Wilson2@sa.gov.au>  
Sent: Thursday, 20 May 2021 3:13 PM 
To: Simon Muys <smuys@gtlaw.com.au>; Adam Cooper <Adam.Cooper@fphgroup.com.au> 
Cc: Thomas, Kate (ESCOSA) <Kate.Thomas@sa.gov.au>; Caputo, Mark (ESCOSA) <Mark.Caputo@sa.gov.au>; Allen, 
Anita (ESCOSA) <Anita.Allen2@sa.gov.au> 
Subject: [EXTERNAL] ESCOSA - further particulars request - stevedoring licence 
 
[External Email] Please be cautious of attachments and links to web sites
 

Dear Simon and Adam 
 
Thank you for the background information, correspondence and draft agreements provided to the Commission by 
both Qube and Flinders Ports relating to negotiations on the terms of a new stevedore licence authorising access to 
various areas at each of Port Adelaide, Osborne, Wallaroo, Port Pirie, Port Lincoln and Thevenard. We are currently 
considering those materials and the various matters raised.  
 
As we do so, and to assist our understanding of those matters in the context of the Commission’s role under the 
Maritime Services (Access) Act 2000, it would be greatly appreciated if both Qube and Flinders Ports were able to 
provide further particulars as to how (or which of) the bundle of access/services sought under the stevedore licence 
constitute ‘regulated services’ for the purpose of the MSA Act, having regard to both the provisions of the Act and 
the proclamations made under section 10.  I note that it may be beneficial if the parties address this request jointly, 
in order that we can develop a common position, rather than separately. 
 
I look forward to your response to this request and would be happy to discuss further as required. 
 
Best regards 
Adam 
 

Adam Wilson  
CHIEF EXECUTIVE OFFICER 

 

 
Level 1, 151 Pirie Street Adelaide SA 5000   
GPO Box 2605 Adelaide SA 5001  
(08) 8463 4801 | 0439 814 257 
Adam.wilson@escosa.sa.gov.au | www.escosa.sa.gov.au    

  

 
Information contained in this email message may be confidential and may also be the subject of legal professional privilege or public interest immunity.  If you are not the 
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9 June 2021 

By email: Adam.Wilson2@sa.gov.au, Adam.Cooper@fphgroup.com.au 

Adam Wilson 
Chief Executive Officer 
Essential Services Commission of South Australia 
Adelaide SA 5000   
 
Copy to: Adam Cooper 

Flinders Ports Holdings  
    

Dear Mr Wilson and Mr Cooper 

Access dispute between Qube Ports Pty Ltd and Flinders Ports Pty Limited (Flinders) 

We refer to the above access dispute and Mr Wilson’s email dated 20 May 2021. 

ESCOSA has requested particulars as to how the bundle of access / services sought by Qube 
constitutes ‘regulated services’ for the purpose of the Maritime Services (Access) Act 2000 (the ‘Act’).  

As requested in your email, Qube sought to confer with Flinders to agree a joint response in relation to 
this request.  Unfortunately, Flinders rejected this offer in the email from Mr Cooper dated 1 June 
2021, copied to ESCOSA. 

Qube therefore encloses in Attachment A brief submissions in response to the issue referred to in 
your email.   

Qube requests that, consistent with procedural fairness and ordinary management of an access 
dispute of this kind, Qube be permitted a fair opportunity to submit short reply submissions in response 
to any submissions filed by Flinders. 

Qube notes that any argument by Flinders, which would seek to prevent regulated access by 
stevedores to ports in South Australia is likely to be directly relevant to the National Competition 
Council (NCC)’s current assessment of the effectiveness of the Act.  We therefore invite ESCOSA to 
determine this matter quickly and to share any determination (and submissions made) with the NCC. 

Yours faithfully 

 

Simon Muys      Geoff Petersen 
Partner       Special Counsel 
+61 8656 3312      +61 2 9263 4388 
smuys@gtlaw.com.au     gpetersen@gtlaw.com.au  
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Attachment A   
Qube submissions re scope of “regulated services” to be supplied 
pursuant to the Access Proposal 

 
1 Qube Ports Pty Ltd (Qube) submits that the issue of jurisdiction is straightforward and ought to be 

determined quickly by ESCOSA in order that the substantive resolution of this important access 
dispute is not further delayed. 

2 The dispute arises in relation to a “Stevedoring Licence” (Licence), the terms of which were first 
proposed by Flinders Ports Pty Limited (Flinders) to Qube in or around December 2020.  The 
Licence is intended to replace an existing stevedore licence which expired in December 2020, but 
which remains on force pending resolution of the dispute and execution of the new Licence.  

3 Following a significant period of unsuccessful commercial negotiations, on 15 April 2021, Qube 
provided Flinders with an amended form of the draft Licence that took the form of a proposal for 
access (the ‘Access Proposal’) submitted under section 13 of the Maritime Services (Access) 

Act 2000 (the ‘Act’). 

4 The Licence governs the terms by which Qube is granted access to “Licensed Areas” for the 
purpose of Qube using those areas to undertake the “Permitted Use”.  The Licence relevantly 
states at clause 2: 

(a) The Licensor grants the Stevedore a non-exclusive licence throughout the Term to 

use the Licensed Area for the Permitted Use on the terms and conditions set out in 
this Agreement, subject to the encumbrances, leases or other interests (if any) 

affecting the Licensed Area. 

… 

(c) In exercising its rights under clause 2(b)(iv) or 2(b)(vi) the Licensor must, except in 

the event of an emergency, Pollution or Contamination, use reasonable 
endeavours to minimise disruption to the Stevedore’s business conducted at the 

Licensed Area. 

(d) The Stevedore's right to use the Licensed Area is further limited to those times: 

(1) during which a Stevedores customer’s vessel is berthed in connection 
with and participating in the Permitted Use; and 
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(2) the Licensed Area is reasonably required by the Stevedore to load or 
unload the Cargo on or from that Stevedores customer’s vessel 

(including a reasonable amount of time for the related prior setting up 
and subsequent cleaning up of the Licensed Area). 

5 The Licensed Areas are defined as certain portions of land within each of Port Adelaide, 
Osborne, Wallaroo, Port Pirie, Port Lincoln and Thevenard and that “are adjacent to a vessel and 
that are reasonably required by the Stevedore to undertake the Permitted Use in relation to that 

vessel”.  This includes berthing areas for vessels, which Qube requires access to in order load or 
unload cargo.  

6 The “Permitted Services” for which access to the Licensed Areas is granted is defined as follows 
(the underlined words are an amendment by Qube to the original form of Licence proposed by 
Flinders): 

The undertak ing of stevedoring operations for the receipt, loading, unloading and 
delivery out of Cargo from a vessel which has entered the relevant Port under a Vessel 

Port Use Contract, and the storage of Cargo in the Licensed Area, provided always that 
the Licensed Area may not be used as business premises at which goods are sold to 

the public or at which services are provided to the public, or to which the public is invited 
to negotiate for the supply of services 

7 Finally, in consideration for the grant of access under the Licence, a Licence Fee is payable of 
$1,000 (plus GST) per annum.1 

8 The services that Qube seeks access to under the Licence may therefore be summarised as:  

(a) access to berths for vessels at each of Port Adelaide, Osborne, Wallaroo, Port Pirie, Port 
Lincoln and Thevenard, in order to facilitate the loading and unloading by Qube of vessels 
at those berths; and 

(b) access to land in connection with the provision of berth access, including for storage of 
cargo. 

                                              
1 Item 5 of the Licence Schedule. 
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9 The dispute relates to the terms of access to those services – i.e. terms of a licence intended to 
govern access by Qube to berths and other land at each of Port Adelaide, Osborne, Wallaroo, 
Port Pirie, Port Lincoln and Thevenard.   

10 Section 10 of the Act states: 

A person (a regulated operator) is subject to the access regime prescribed by this Act if the 

person carries on a business of providing maritime services at a proclaimed port that are 
declared by proclamation to be regulated services. 

11 Each of the ports which are the subject of the Licence are “proclaimed ports” for the purpose of 
the Act. 2  There appears to be no debate that Flinders is a regulated operator of those ports.  For 
completeness, we note that Qube relevantly accesses berths and land adjacent to the following 
common user berths in order to undertake stevedoring activities: 

(a) Port Adelaide outer harbour berths numbers 2 to 4 (inclusive), 18 to 20 (inclusive) and 29; 

(b) Port Pirie berth numbers 5 and 7; and 

(c) Port Lincoln berth number 6. 

12 The current list of services proclaimed as regulated services is set out in proclamations made 
under section 10 as follows:3 

2.  Declare the following maritime services to be regulated services: 

(a)  providing, or allowing for, access of vessels to the port; 

(b)  pilotage services facilitating access to the port; 

(c) providing berths for vessels at the following common user berths - 

(i)  Port Adelaide Outer Harbour berths numbers 1 to 4 (inclusive), 16 to 

20 (inclusive), and 29; 

(ii)  Wallaroo berths numbers 1 South and 2 South; 

                                              
2 South Australian Government proclamation dated 25 October 2001, p.4686. 
3 Based on the original proclamation dated 25 October 2001, as subsequently amended on 26 August 2004 and                             
29 October 2009 (as amended, the Proclamation). 
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(iii)  Port Pirie berths numbers 5 and 7; 

(iv)  Port Lincoln berths numbers 6 and 7; 

(v)  berths adjacent to the loading and unloading facilities referred to in 
paragraph (d); 

(ca)  providing port facilities for loading or unloading vessels at berths adjacent to 

the loading and unloading facilities referred to in paragraph (d); 

(d) loading or unloading vessels by means of port facilities that - 

(i)  are bulk handling facilities as defined in the South Australian Ports 
(Bulk  Handling Facilities) Act 1996; and 

(ii)  involve the use of conveyor belts; 

(da)  loading or unloading vessels by means of port facilities that are bulk 

handling facilities situated at Port Adelaide Outer Harbor berth  number 8. 

(e)  providing access to land in connection with the provision of the above 
maritime services. 

13 Qube considers that the services it seeks access to under the Licence (referred to in paragraph 
8) fall squarely within this definition.  Specifically, provision of berth access is referred to at 
paragraph (c) of the definition, while access to adjacent land is covered by paragraph (e).  

14 Flinders appears to wrongly contend that Qube and other stevedores do not acquire regulated 
services, when they take licences to access berths and adjacent land at the proclaimed ports.4  
Flinders is yet to explain its basis for considering that access to berths and land by stevedores 
does not fall within the scope of the access regime in Part 3 of the Act. 

15 Qube submits that Flinders provides regulated services when it makes available common user 
berths at each of the proclaimed ports and access to adjacent land in connection with the use of 
those berths.  To the extent that the Licence grants Qube a non-exclusive right to access the 
berths and land adjacent to berths, in connection with use of those berths by vessels being 

                                              
4 Flinders response to the information request received from the National Competition Council per [125] and [157], 26 May 2021. 
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loaded or unloaded by Qube, the Licence sets out the terms on which Qube acquires a regulated 
service from Flinders.  

16 Evidently, the question of whether the nature of the access rights granted to Qube is a regulated 
service is a question of fact.  It is not a matter of discretion and it is certainly not a matter that is 
legally to be determined based on the commercial preferences of Flinders. 

17 This construction is also consistent with the statutory framework, including because:  

(a) The Act (in the definition of “maritime services”) and the Proclamation both draw a 
distinction between the provision of access to berths (and adjacent land), on the one hand, 
and other “port facilities”, such as wharves, jetties, plant and equipment.  The statutory 
scope of regulated services, as defined, is therefore focused on the provision of access to 
berths and land.  The scope of the licence granted under clause 2 of the Licence is 
expressly for access and use of land.  Indeed, the definition of “Licensed Area” in Schedule 
1 defines the area by reference to those “portions of land comprised in the following 
certificates of title …”.  The Licence is directed squarely at permitting Qube to access land 
comprising the common user berths, and adjacent land.   

(b) The provision of berths to vessels is evidently to enable those vessels to be loaded and/or 
unloaded.  Within this context, the reference in the definition of “regulated services” to 
providing “access to land in connection with the above maritime services” would not be 
necessary or sensible, unless the scope of regulated services extended the grant of rights 
to stevedores to access berths and adjacent land to facilitate loading and unloading of 
vessels. 

(c) The reference to “common user berths” in the Proclamation is a well-recognised industry 
term that refers to berths at which there are no exclusive rights of access or use granted to 
an individual user.  Common user berths permit quayside and landside access to the berth 
on a non-exclusive, open access basis by vessels and stevedores.  Common user berths 
operate at most Australian ports and provide access by multiple competing stevedores to 
the berth and adjacent land, in order to enable competitive provision of services to vessels.  
Any suggestion by Flinders that the access regime under Part 3 of the Act does not extend 
to requiring Flinders to provide access by stevedores to common user berths (i.e. because 
in some way this form of access is not captured within the scope of ‘regulated services’) 
would deny the fundamental concept of port operations at common user berths. 
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18 Finally, the objects of both the Act and the Essential Services Commission Act 2002 (ESC Act) 
support this plain and sensible construction of the access regime under the Act and the relevant 
definition of “regulated services” under the Proclamation.  Both regimes refer to the importance of 
access in order to promote competition in related markets.5 

19 For the reasons set out above, Qube contends that the grant by Flinders of non-exclusive rights 
of access to common user berths and adjacent land under the Licence constitutes the provision 
of a regulated service for the purposes of the Act (including under clause 10 of the Proclamation). 

 

 
 
 
 
 
 

                                              
5 Act, s.3; ESC Act, s.6. 





















 
 

  

L 35, Tower Two, International Towers Sydney 
200 Barangaroo Avenue, 

Barangaroo NSW 2000 AUS 
T +61 2 9263 4000 F +61 2 9263 4111 

www.gtlaw.com.au 

Partner Simon Muys 
Contact Geoff Petersen 

T +61 2 9263 4388 
gpetersen@gtlaw.com.au 

Our ref SJM:GCP:1045124 
 

8 July 2021 

By email: Adam.wilson@escosa.sa.gov.au 

 
Adam Wilson 
Chief  Executive Officer 
Essential Services Commission of South Australia 
Level 1, 151 Pirie Street 
Adelaide SA 5000 
 
 
Copy to: Adam Cooper 

Flinders Ports Holdings 
 

Dear Mr Wilson and Mr Cooper 

Access dispute between Qube Ports Pty Ltd and Flinders Ports Pty Limited 

We refer to the above access dispute and your email dated 20 May 2021, our letter dated 9 June 2021 
(Qube Submission), and the letter provided by Flinders dated 28 June 2021 (Flinders Submission). 

Please see enclosed in Attachment A Qube’s response.  

Unless otherwise defined, we have adopted the same defined terms as previously used in the Qube 
Submission. 

Yours faithfully 
Gilbert + Tobin 

 
 
Simon Muys 
Partner 
+61 3 8656 3312 
smuys@gtlaw.com.au 
 

Geoff Petersen 
Special Counsel 
+61 2 9263 4388 
gpetersen@gtlaw.com.au 
 

 
  

http://www.gtlaw.com.au/


 

 page | 2 

Attachment A 
Qube’s reply submissions on jurisdiction 

 
A. Summary  

(a) Issues for consideration by ESCOSA 

1 ESCOSA is faced with a jurisdictional question concerning the operation of the MSA Act and the 
scope of ESCOSA’s powers.  Specifically, whether the MSA Act and associated access regime 
are limited to governing services supplied to vessels or also extend to access by landside 
operators, such as stevedores.   

2 This question of law is critically important for the future of competition in the South Australian 
stevedoring market.   

3 Flinders submissions are that the definition of ‘regulated services’ under the MSA Act should be 
construed by ESCOSA in a manner that ensures that: 

(a) The MSA Act and relevant access regime do not apply to the form of access provided to 
stevedores.  Instead, any access arrangements between Flinders and Qube (or any other 
stevedore) have “nothing to do with the access regime or the operation of the MSA Act”.1  

(b) Flinders has, and should have, unregulated commercial discretion to determine which 
stevedores operate at common user berths in South Australia, and on what terms, subject 
only to any general provisions under the Competition and Consumer Act 2010 (CCA) 
including potentially through declaration of those services under Part IIIA of the CCA.2  

4 This is a remarkable submission.  If  correct, neither the MSA Act nor ESCOSA limit the power of 
Flinders, as the monopoly port operator and itself a stevedore, to dictate the structure and 
nature of  competition in the market for stevedoring services.  The MSA Act access regime 
would, on Flinders’ view of the world, allow the fox to run the hen house. 

5 Even if  ESCOSA finds that the scope of the MSA Act and ‘regulated services’ extends to access 
to land by stevedores, Flinders further submits that ESCOSA should exercise discretion to 
refuse to accept the current dispute, either because: 

(a) the dispute is ‘misconceived’; or 

(b) Qube has otherwise failed to negotiate in good faith, prior to referring the dispute to 
ESCOSA.  

6 Each of these is plainly wrong, for reasons set out in these submissions. 

 
1 Flinders Submission at [33]. 
2 Certification under Part IIIA applies only to ‘services’ covered by an effective regime.  To the extent that any services are not 
covered by the regime, any certification would not extend to those services which would remain open to declaration. 
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(b) Qube’s response regarding jurisdiction 

7 Flinders’ submissions as to the statutory construction of the ‘regulated service’ definition are 
wrong and must fail for the following reasons: 

(a) First, Flinders interprets the reference to “provision of berths for vessels” as meaning 
provision of access to berths to vessel owners (and their agents) only.  The Proclamation 
and MSA Act frame the concept of a “reference service” by reference to the nature of the 
service provided, and not the identity or nature of the access seeker.  

(b) Second, Flinders ignores clause (e) of the definition of ‘regulated service’, which refers to 
making available access to land in connection with the provision of other regulated 
services.  This must include the provision of access to land for loading / unloading of 
ships that are berthed or for storage of a ship’s cargo.   

(c) Third, Flinders makes various contentions that seek to argue that the nature or structure 
of  prices set under the Licence is, in some way, relevant to the question of whether 
access by stevedores is a regulated service.  Flinders’ arguments in this regard conflates 
price regulation under Part 2 of the MSA Act with the scope of the access regime under 
Part 3 of  the MSA Act.   The nature, structure and amount of the licence fee proposed to 
be levied under the Licence is simply not relevant to the jurisdictional question before 
ESCOSA. 

8 Qube maintains its position that the grant by Flinders of a non-exclusive licence to access 
common user berths and adjacent land at Proclaimed Ports constitutes the provision of a 
regulated service for the purposes of the MSA Act. 

(c) Other arguments 

9 As to the other arguments raised by Flinders: 

(a) The dispute referred to ESCOSA raises genuine, substantial and significant issues 
relating to the terms of access to the regulated service – and the fairness of the terms 
governing issues such as the confidentiality of Qube’s sensitive information and the risk 
of  discriminatory behaviour by Flinders.   

There is, simply, no reasonable ground for ESCOSA to find that the subject matter of the 
dispute is “trivial, misconceived or lacking in substance” (s.16(2(a)).   

(b) The MSA Act permits a dispute to be referred if negotiations regarding access have not 
been completed within 30-days.  In this case, five different iterations of the Licence have 
been exchanged over a period of five months.  There is no realistic prospect of resolution 
of  the remaining issues.   

There can therefore be no doubt that good faith negotiations have failed and ESCOSA 
must now attempt to resolve the dispute through conciliation or refer it to arbitration. 

10 Each of these matters are now addressed in more detail.  
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B. Importance of Flinders’ jurisdictional challenge 

11 Flinders submits that access by stevedores to ports in South Australia falls outside the scope of 
the MSA Act access regime.  If  this contention is accepted, Flinders states that:3 

“The current negotiation of commercial arrangements relating to stevedoring 
operations as between Flinders Ports and Qube is just that.  It has nothing to do with 
the access regime or the operation of the MSA Act.” 

12 Qube agrees.  If  ESCOSA accepts the submissions made by Flinders, it necessarily follows that 
access by stevedores to South Australian ports is unregulated and, accordingly, this form of 
access does not fall within the ambit of the South Australian port access regime.  That will leave 
stevedores with access to Part IIIA of the CCA, irrespective of any certification of the regime.  
Certif ication applies only with respect to ‘services’ that are covered by an effective regime. 

13 Given the importance and timeliness of this jurisdictional question, Qube invites ESCOSA to 
reach its determination quickly and to provide a copy to the NCC to inform its own final 
recommendation to the Federal Treasurer.   

14 Qube also makes a general observation regarding the precarious position of competition in the 
South Australian port supply chain, if Flinders’ Submissions are accepted.  Flinders states:4 

“While it may have been open for Flinders Ports to provide exclusive rights to a 
stevedore at the proclaimed ports (subject to competition law), it ultimately considered 
(like many other port operators) that non-exclusive Stevedoring Licences would 
promote competition in stevedoring which in turn would be likely to increase volumes 
and opportunities at the proclaimed ports.” 

15 This amounts to a submission by Flinders, as the monopoly port operator in South Australia with 
its own integrated stevedoring operations, that it can determine through its own unregulated 
commercial arrangements the structure and nature of competition in downstream stevedoring 
markets at Proclaimed Ports.  The number, type and nature of competitive stevedores in South 
Australia is a matter that is unregulated and within Flinders’ own commercial discretion.   

16 This is a remarkable submission.  If  correct, it would imply that neither the South Australian port 
access regime nor the regulator can do anything to prevent the monopoly port operator 
leveraging its power to the detriment of competition in markets for landside services.  

17 Qube now turns its attention to the specific arguments raised by Flinders Ports in relation to its 
regulated service submission. 

C. Construction of ‘regulated services’ 

(a) Nature of the access service is not disputed 

18 There is agreement between Qube and Flinders about the nature of the service that are 
acquired under the Licence.  Flinders describes the services as follows:5 

 
3 Flinders Submission at [33]. 
4 Flinders Submission at [6]. 
5 Flinders Submissions at [8(a)] and [8(b)]. 
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(a) “the right to enter certain portions of land next to vessels that have berthed at relevant 
port facilities operated by Flinders Ports; and 

(b) the right to use those portions of land to undertake stevedoring operations.” 

19 Qube’s position is that this form of access to common user berths and adjacent land under the 
Licence is a regulated service for the purposes of the MSA Act.  

(b) Regulated services are not limited to access to channels and berths by vessels  

20 Flinders contends that Qube “conflates “access to berths for vessels” which is a regulated 
service acquired by customers of stevedores with “access” under the Licence which is not the 
subject of the access regime.”6 

21 By way of construction, there is general agreement that clause (c) of the definition of “regulated 
service” states that such services include the “provision of berths for vessels at common user 
berths”.  Clause (c) identifies the regulated service by its nature – that is, as a service for the 
provision of berths for vessels.  It does not define the regulated service or restrict its scope by 
reference to the persons to whom it is provided.  If  it had been intended that the regulated 
service scope was limited to services provided to certain persons, different language would 
have been used – for example, it could have been specified as “the provision of berths to vessel 
owners”.   

22 Moreover, clause (e) of the definition of ‘regulated service’ – the limb which is of most relevance 
here – does not refer to vessels at all, but to Flinders making available “access to land” in 
connection with the provision of other regulated services.  This must include the provision of 
access to land by stevedores for loading / unloading of ships that are berthed or for storage of a 
ship’s cargo and regardless of who requires access to that land.  Flinders have not indicated 
what other work this limb sets out to achieve. 

23 Any attempt to draw a technical legal distinction between the use of access by ‘vessels’ and by 
‘stevedores’ in this way also lacks commercial sense.  As Flinders itself acknowledges7, the 
Licence expressly refers to vessels participating in the stevedoring task.  This is consistent with 
the commercial reality, which is that stevedores and vessels (together with the port manager) 
coordinate and work closely together in the scheduling, berthing and loading / unloading of 
vessels and that vessels require and benefit from the work of stevedores. 

(c) Part 3 of the MSA Act is not a price regulation regime, but an “access regime” 

24 Part 3 of  the MSA Act is described, perhaps generously, as an “access regime”.  The Act 
establishes a negotiate-arbitrate model to facilitate access to regulated services on fair 
commercial terms.8 While the effectiveness of the regime is disputed by Qube, an access 
regime of this kind is distinct from a price monitoring or price regulation framework.   

25 Part 2 of  the MSA Act establishes a price regulation framework for certain “essential maritime 
services”.  The scope of essential maritime services is narrower than for regulated services, and 
is def ined in section 4 of the MSA Act as follows: 

 
6 Flinders Submission at [29] and [50]. 
7 Flinders Submission at [13]. 
8 Section 11 of the MSA Act. 
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essential maritime service means a maritime service consisting of: 

(a) providing or allowing for access of vessels to a proclaimed port; or 

(b) providing port facilities for loading or unloading vessels at a proclaimed port; or 

(c) providing berths for vessels at a proclaimed port; 

26 In this way, there is a distinction made in the MSA Act between a limited set of services 
(essential maritime services) which are price regulated by ESCOSA and a wider set of regulated 
services for which access on fair terms is subject only to the negotiation-arbitration framework in 
Part 3.   This distinction was acknowledged in the Explanatory Memorandum to the Maritime 
Services (Access) Bill 2000, as follows:9 

The access regime will be in two tiers comprising essential maritime services in 
conjunction with prescribed prices, and other maritime services for which less formal 
arrangements will apply eg excluding prescribed prices. 

27 This distinction has also been recognised by ESCOSA itself:10 

 

28 Evidently, there may be cases where one or other “regulated services” also constitute essential 
maritime services and so, in those circumstances, fees or charges made for the provision of a 
regulated service may also be regulated prices for the purposes of the MSA Act.  In those 

 
9 South Australia, Parliamentary Debates, House of Assembly, 4 May 2000 at [1103]. 
10 See ESCOSA website: https://www.escosa.sa.gov.au/ArticleDocuments/592/20200203-Ports-
SouthAustralianPortsRegulatoryFramework-InformationSheet.pdf.aspx?Embed=Y.  

https://www.escosa.sa.gov.au/ArticleDocuments/592/20200203-Ports-SouthAustralianPortsRegulatoryFramework-InformationSheet.pdf.aspx?Embed=Y
https://www.escosa.sa.gov.au/ArticleDocuments/592/20200203-Ports-SouthAustralianPortsRegulatoryFramework-InformationSheet.pdf.aspx?Embed=Y
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circumstances, a party cannot seek to dispute a price under Part 3 as being unfair if that price 
has already been overseen and approved by ESCOSA under Part 2.11 

29 By seeking to limit the application of the obligation to supply access on fair terms under Part 3 to 
services supplied by Flinders Ports to vessels, or otherwise to services for which fees are 
directly regulated by ESCOSA, the Flinders Ports submission conflates price regulation under 
Part 2 of  the MSA Act with the scope of the access regime under Part 3 of the MSA Act. 

30 The question of whether pricing is subject to regulation by ESCOSA under Part 2, as submitted 
by Flinders, is plainly irrelevant to the question of whether Part 3 of the MSA Act applies to a 
service including to the current dispute.   

(d) The price and method of charging for access under the Licence is not relevant to the 
determination of whether a service is a regulated service under the MSA Act 

31 Flinders makes various submissions to the general effect that the nature of the Licence Fee 
levied under the Licence is inconsistent with access by stevedores being a regulated service. 

32 The nature or amount of the Licence Fee proposed by Flinders Ports to be levied under the 
Licence is simply not relevant to ESCOSA’s jurisdiction under Part 3 of the MSA Act, for at least 
two reasons: 

33 First, the nature or structure of the fee charged for access is not relevant under the MSA Act to 
the application of Part 3 to an access dispute (i.e. to the question of whether a service is a 
regulated service).   

34 Second, the Licence Fee is not in dispute.  The terms which are disputed by Qube are non-price 
terms and conditions.  The dispute process under the MSA Act applies to any of the disputed 
“terms and conditions” governing provision of a regulated service, and not only price.12  Indeed, 
the MSA Act draws a distinction between “commercial terms” (which can include any terms or 
conditions related to access) and the “access price”.13 

35 Flinders argues that regulated services under the MSA Act have a charge or fee for the service 
typically paid each time the service is acquired, and the fact that this is not the case for services 
acquired by stevedores at the Proclaimed Ports (which involves an annual licence fee) provides 
evidence that the services are not regulated services.14  

36 With respect, Flinders Ports has not provided any statutory basis to support the view that the 
structure or amount of any charge levied on access is relevant – in any way – to construing the 
meaning of “regulated service”.   With respect, this is to be expected.  If  a port operator could 
avoid the application of the access regime merely through the way that it structured its access 
charges (or by not levying a charge at all), then that would fundamentally undermine the 
operation of the regime. 

37 It follows that the arguments made by Flinders about whether the Licence Fee is “consideration” 
for access, whether it fully covers relevant costs, or is merely an “administrative charge” is not to 
the point.15  The manner in which charges are levied may well be relevant to whether access is 

 
11 Section 11(2). 
12 Section 13(1). 
13 See section 11 cf. section 32(2). 
14 Flinders Submission at [28], [29] and [55]. 
15 Flinders Submission at [55]. 
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provided on “fair commercial terms” (at least as to price), but it cannot be relevant to the 
jurisdictional question of whether the form of service is a regulated service at all. 

38 Indeed, if no charge was levied for a regulated service, that of itself would not prevent ESCOSA 
having jurisdiction to deal with a dispute under Part 3 in relation to any non-price terms sought 
to be imposed by Flinders Ports on the supply of that service. 

(e) The history of the provision of access to stevedores and operation of other regimes are 
irrelevant 

39 Flinders Ports raises various other arguments that suggest that the history of access by 
stevedores to South Australian ports is, in some way, relevant to ESCOSA’s construction of the 
MSA Act.  Alternatively, Flinders Ports appears to suggest that something should be inferred 
f rom the operation of other state port frameworks.  These general submissions are confused 
and confusing and should be rejected. 

40 Qube merely notes that: 

(a) The history of stevedoring in South Australia supports Qube’s submission that landside 
access to berths and associated land by stevedores is a regulated service.  Flinders Ports 
concedes that use of common user berths by competing stevedores has been a 
longstanding feature of the port supply chain in South Australia, as it is elsewhere.  
Indeed, this “open access” stevedoring model was in place prior to the time of 
privatisation and at the time that the MSA Act was enacted. 

(b) At the time of privatisation, there were no express commercial terms in place governing 
the licensed access by stevedores to port land and berths.  It follows that the introduction 
of  a negotiate-arbitrate model at the time of privatisation was sensible and appropriate to 
ensure that access by port users in competitive markets, such as stevedores, would 
continue post-privatisation.  So much was clear in the second reading speeches for the 
MSA Bill:16 

41 For these various reasons, the regulated services submission by Flinders Ports should be 
rejected by ESCOSA. 

D. Other arguments regarding the discretion of ESCOSA to refuse to 
accept the dispute 

42 Flinders contends that, even if ESCOSA concludes that the services provided under the Licence 
are regulated services for the purposes of the Act, it should nonetheless exercise a discretion to 
refuse to accept the dispute on the basis that either: 

(a) the subject matter of the dispute is “trivial, misconceived or lacking in substance”17; or 

(b) the parties have not negotiated in good faith. 

 

 
16 South Australia, Parliamentary Debates, House of Assembly, 4 May 2000 at [1102]. 
17 Section 16(2). 
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(a) The subject matter of Qube’s dispute is substantial and important  

43 As a matter of legal construction, “misconceived” forms part of a compound phrase and must be 
understood in the context of the language in section 16(2), which refers to disputes that are 
“trivial, misconceived or lacking in substance”.   

44 The notion of a “misconceived” dispute, in this context, does not permit ESCOSA to engage in a 
substantive assessment of the merits of a dispute.  It is also not an invitation for ESCOSA to 
assess or weigh the strength of any evidence.  Section 16 provides for ESCOSA to act as the 
gatekeeper to weed out minor, insubstantial, trivial or vexatious disputes, which do not warrant 
the time and resources associated with a referral to conciliation and arbitration. 

45 Flinders submissions invite ESOCSA to form a view about and to pre-judge the merits of Qube’s 
amendments to the Licence and associated dispute.  Flinders Ports contends that:  

(a) the amendments to the Licence seek to address unsubstantiated and unproven concerns 
about the potential for vertical discrimination by Flinders ports against downstream 
rivals; 18  

(b) Qube is attempting to seek certain contractual amendments that are not related to the 
provision of regulated services in any way;19 and 

(c) all other stevedores have executed or agreed to execute the Licence. 20 

46 Each of these contentions is misconceived: 

(a) First, Qube’s concern about the potential for discrimination by Flinders against it is not 
unsubstantiated or unproven – the potential for this to occur (given the structure of 
Flinders Ports and its incentives as a vertically integrated monopolist) is clearly obvious 
and has been accepted by ESCOSA in past port reviews.21    

(b) Second, there can be no reasonable argument that the subject matter of the dispute, 
which relates to confidentiality, discrimination and ring fencing are not both substantial 
and directly related to the provision of regulated services.  It is standard commercial 
practice for parties to be concerned in their commercial dealings to protect the 
conf identiality of commercially or competitively sensitive information, and to ensure that 
they do not suffer f rom discriminatory treatment by a supplier.  This is especially the case 
in circumstances, such as the present, where the supplier has strong commercial 
incentives to misuse confidential information or to otherwise operate in a manner that is 
discriminatory or gives preference to itself or other users.  Qube will submit in the future 
arbitration that addressing these concerns in the Licence is fundamental to ensuring that 
the terms and conditions governing access are “fair commercial terms”.   

(c) Third, it is irrelevant whether other stevedores have chosen to execute a licence without 
the disputed terms.  Indeed, the fact that Flinders Ports has the monopoly power to force 
unreasonable terms on stevedores is hardly a ringing endorsement of the 
reasonableness or fairness of what has been proposed.   

 
18 Flinders Submission at [36]. 
19 Flinders Submission at [38]. 
20 Flinders Submission at [39] and [47]. 
21 See, for example, ESCOSA’s 2017 Ports Access and pricing Review, section 5.1, page 45. 
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47 The disputed amendments proposed by Qube in its access proposal, and which were rejected 
by Flinders Ports (without explanation) are real, commercially practical and substantial and go 
directly to the central concern of ensuring that the provision of regulated services to Qube is on 
fair commercial terms. 

(b) Qube has negotiated in good faith 

48 Finally, Flinders Ports contends that the dispute should not be accepted on the basis that Qube 
has not negotiated in good faith.  This appears to be on the basis that the parties have only 
been negotiating for a few months.22  Flinders submits that it is misleading for Qube to describe 
this as a “significant period”.23  

49 Remarkably, despite conceding that the parties have exchanged five drafts of the Licence over 
a period of several months, Flinders Ports argues that failing to provide more time to negotiate 
shows a lack of good faith on the part of Qube.24 

50 The submissions in this regard are absurd.  Amongst other reasons: 

(a) Flinders Ports provided its first draft of the Licence on 10 December 2020.  Remarkably, 
the f irst draft of the Licence was provided by Flinders Ports only after the term of the 
existing licence governing access by Qube had expired, in November 2020.  This can 
hardly be said to provide a reasonable commercial justification for leisurely negotiations 
over an extended period.   

(b) Negotiations continued from December 2020 up until the point that a dispute was referred 
to ESOCSA on 17 May 2021, a period of approximately five months.  The suggestion that 
f ive months is inadequate to complete good faith negotiations is plainly inconsistent with 
the MSA Act.  Section 15 contemplates a period of only 30 days of negotiation between 
the parties before a dispute arises. In this context, 5 months is a very long period for two 
parties to be negotiating terms of access.   

(c) There have been no less than five drafts of the Licence shared between the parties.  In 
the most recent exchange, Flinders Ports simply reversed all of the amendments 
proposed by Qube, without explanation or justification.  That provided Qube with a good 
commercial indication, if any further evidence was necessary, that negotiations had 
reached a point where progress would only be achieved through conciliation or 
arbitration. 

(d) The dispute process under the MSA Act itself involves substantial periods for conciliation 
by ESCOSA (up to 6 months) before arbitration.  Given the long period of unsuccessful 
negotiations that have already been undertaken, it is possible that any final determination 
may not be made in an arbitration of this dispute before mid-2022 – a period of almost 18 
months after the first draft Licence was provided.  To suggest that this period should be 
extended further to allow for additional fruitless negotiation would undermine the object of 
Part 3 of  the MSA Act to provide for timely and independent resolution of access 
disputes.   

(e) Finally, although any agreement reached with other stevedores is irrelevant to ESCOSA’s 
determination of whether the substance of a dispute is misconceived, the fact that such 

 
22 Flinders Submission at [44].  
23 Flinders Submission at [52]-[54]. 
24 Flinders Submission at [44]. 
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agreements have been reached indicates that good faith negotiations around 
replacement terms of access can and should be undertaken expeditiously.  Five months 
of  negotiations, and five turns of the draft document, is already excessive.   

51 Qube has engaged in good faith negotiations and the dispute must now proceed to conciliation 
without further delay. 
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