General Release Version

RIO
TINTO

IRON ORE

APPLICATION FOR DECLARATION OF A SERVICE
PROVIDED BY THE HAMERSLEY RAILWAY

AND

APPLICATION FOR DECLARATION OF A SERVICE
PROVIDED BY THE ROBE RAILWAY

SUBMISSION BY RIO TINTO IRON ORE

DATED 30 APRIL 2008




Table of Contents

A Executive Summary 3
1. Executive Summary 3
B. TPI1 Applications are invalid 12
2. TPl Applications are invalid 12
C. The Pilbara Iron Ore Industry 16
3. The Pilbara Iron Cre Industry 16
D. Declaration Criteria Issues — Section 44G 26
4. Introdiuction 26
5. Criterion (fy — Public Interest 28

6. Criterion (b) — 'Uneconomical for anyone to develop ancther facility to provide the
service' 56
7. Critetion (a) — Promote a material increase in competition in ancther market 74
8. Criterion (d) - Health and Safety 89
8. Criterion (¢) — National Significance and Cnterion (e) — Effective Access Regime 91
E. OTHER MATTERS 92
10. Protected Contractual Rights g2
1. Confidentiality 95
sjm AG110320162v1 605369950  30.4.2008 Page 2



Executive Summary

Executive Summary

(a)
1.1

(b)
12

introduction

This submission is made by Hamersley [ron Pty Ltd and Hamersley-Yandi Pty Ltd
(callectively Hamersfey) and the Robe River lron Associates Joint Venture (Robe)'. The
submission is a joint response to the applications lodged with the National Competition
Council (the Councif) by The Pilbara Infrastructure Pty Ltd (TP#) for declaration of a
service provided by the Hamersley railway line (the Hamersiley Service) dated

16 November 2007 (the TPf Hamersley Application) and for declaration of a service
pravided by the Robe railway line (the Robe Service) dated 18 January 2008 (the TP/
Robe Application) (¢collectively, the TPI Applications). In this submission, thetem
'‘RTIO" means Rio Tinto Iron Ore, the division of Rio Tinto Limited (Rio Tinto) responsible
for managing the Hamersley and Robe mining and infrastructure assets. Except where the
context otherwise indicates, the term RTIO includes a reference to Hamersley and Robe.

Differences from the Mount Newman Application

It is important to note at the outset that the TPI Applications raise very different issues from
those which the Council considered were raised by the Fortescue Metals Group Limited
(FMG) application for deciaration of a setvice (the Mount Newman Service) provided by
the BHP Billiton Iron Ore Pty Lid (BHPBIO) Mount Newman railway line (the Mount
Newman Application). Key differences include the following:

. the Mount Newman Application related to a ‘point to point’ service between Mindy
Mindy and Port Hedland. FMG intended to use that service solely for the purpose
of transporting ore from the small potential Mindy Mindy mine to Peit Hedland, As
a result, the Council found that this was the only service in respect of which
declaration was sought and that the maximum third party demand for the Mount
Newman Service was only 10 million tonnes per annum (mipa). However, each of
the TPI Applications seeks declaration of an 'all points service', potentially allowing
access between any points along the Hamersley and Robe railway lines. TPI
states that it wishes to use these services, not for the purpose of transporting ore
from any particular mine, but rather for the purpose of providing rail haulage
services to unascertained third parties from as yet unidentified mines owned by
those third parties to as yet unspecified destinations (in addition to potential
services ta mines operated by TPI orits related parties such as FMG). Demand for
such an ‘all points’ service is unknowable (even TP| describes its estimate of
demand as no more than an 'educated guess’), but is potentially very high indead;

"Robe 15 comprigsed of the following participants.

. Robe River Mining Co. Fty Ltd

. Mitsul irsn Cre Develaprment Pty Ltd
MNorth Mining Limited
Cape Lambert Iron Associagtes
Pannawonica lran Associates.
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(c)
1.3

14

1.5

1.6

. circumstances have changed dramatically since the Council considered the Mount
Newman Application. In particular, FMG has now built the Chichester railway line
linking its Cloud Break deposit to Port Hedland (the Chichester railway fine) and
has constructed a port at Port Hedland. Further, FMG is now studying building the
'Kennedy railway line', linking its deposits in Western Pilbara to the Chichester
railway line ¢he Kennedy railway line). Demand for iron ore, from China in
particular, has grown exponentially. Chinese demand and the resuitant increases
in iron ore prices mean that a number of other new entrants are likely to commence
iren ore production in the Pilbara in the near term. Some of these new entrants are
studying the development of further infrastructure, including a proposed new port at
Cape Preston and a rail line linking deposits in the Pilbara to Cape Preston or
alternative ports. Significantly, many of these other new entrants are owned in
whole or in part, or are otherwise supported by, Chinese steel mills;

. Part ||iA of the Trade Practices Act 1974 (Cth) {the TPA) has been amended since
the Mount Newman Application was considered. In particular, criterion (a) has
been amended to clarify that declaration should cccur only where access would
promote a ‘material’ increase in competition. It is clear that a minimal or purely
theoretical increase in competition is no longer sufficient. An objects section has
also been included in Part llIA, stating that a key object of Part lllA is to ‘promote
the econorically efficient operation of, use of and investment in the infrastructure
by which services are provided'.

TPI Applications are invalid

The TPI Applications are invalid for a number of reasons, which are summarised below and
explained in more detail in Part B of this submission,

Failure to identify a 'particufar service'

The TPI Applications in substance seek declaration, not of a single service, but rather of all
services that might conceivably be provided by the relevant infrastructure, from any point to
any point, without identifying any particular iron ore deposit from which iron ore would be
taken or any particular point to which iron ore would be delivered.

This approach suffers from two fundamental fiaws. First, it is inconsistent with

section 44F(1) of the TPA, which provides that an application must be made in respect ofa
‘particular service' [emphasis added]. Secondly, the infinite number of services that in
substance have been applied for makes it impossible to meaningfully apply the declaration
criteria (hence the 'particular service' requirement in section 44F(1)). Forexample, it is
impossible to estimate foreseeable demand for each of an infinite number of ‘services'.
The Council cannot assess whether it would be uneconomical for another facility to be
developed without having regard to foreseeable demand for each of these services. Hence
it becomes impossible to apply eriterion (b) in any meaningful way. Consequently, the TPI
Applications must be rejected as invalid.

Prior determination — Justice Kenny

Hamersley has brought proceadings in the Federal Court (the current proceedings)
seeking orders that the Council does not have power to consider, or make a
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recommendation in relation to, the TP| Hamersley Application because of orders made by
Justice Kenny of the Federal Court on 28 June 1898 and by the Full Federal Court on

22 November 1999 (collectively, the Orders). The current proceedings were heard by
Justice Weinberg on 26 March 2008 and the Court's decision has been reserved. This
submission is made without prejudice to Hamersley's contentions in the current
proceedings.

Producticn process

1.7 Irrespective of the outcome of the current proceedings, the Council has no power to deal
with, or make a recomnmendation in respect of, the Hamersley Service or the Robe Service
because each such service is a ‘production process’ and is therefore not a service capable
of declaration under Part [IIA (see paragraph (f) of the definition of 'service’ in section 44B).

1.8 On 7 March 2008, BHPBIO and cthers obtained special leave from the High Court to
appeal from the Full Federal Court's decision in BHP Billiton fron Ore Ply Lid v National
Competition Council, dated 5 Octaber 2007. RTIO, or any other interested party, may
initiate proceedings at any time contending that the Hamersley Service and Robe Service
are an integrated production process, but may also ¢choose to defer doing so until after the
High Court appeal has been determined. RTIO reserves its rights in this regard and makes
this submission without prejudice to its contention that the Hamersley Service and Robe
Service are production processes and therefore not capable of declaration.

Amendments to TPI Applications

1.9 TPI has, by a variety of documents, purportedly amended and supplemented its declaration
application, including altering the service providers against whom declaration is sought.
Pant IlIA does not include any mechanism to permit declaration applications to be amended
in this way. Hamersley and Robe reserve their rights in this regard and this submission is
made withaut prejudice to that contention.

(d) Access criteria

1.10  Ifthe Council proceeds to consider the TP1 Applications, notwithstanding the points made
abave, it is clear that severa) of the declaration criteria are not met for the reasons
summarised below and discussed in more detail in Part D of this submission.

Criterion {1) — Public Interest

1.11  Access tothe Hamersley and Robe Services would cause immense damage to the public
interest and generate no public benefits.

112 The Hamersley and Robe rail networks (which are run together as pan of an integrated
network (the RTIO Rail Network)) are amongst the most efficient in the world. That
efficiency is made possible because RTIO controls and is the sole user of that
infrastructyre. RTIO can decide how to operate, and how and when to expand the RTIO
Rail Network, without needing to agree matters in advance with a regulator or a third party
user. RTIQ's unprecedented expansion of iron ore exports from the Pilbara has been
possible only because its infrastructure is not regulated or multi-user infrastructure. If the
Hamersley and Robe Services were declared, the efficiency of the RTIO Rail Network
would be reduced and the following types of costs and diseconomies would arise:
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1.13

1.14

1.15

1.16

. Delays to expansions would inevitably occur because of the need to obtain
co-users' consent or acquiescence to expansions and because of users' rights to
participate in expansions;

. Dispfacement costs would be incurred because RTIO would have to build further
rail capacity in order to accommodate requests for access by third parties. In the
current environment in the Pilbara, this would necessarily require RTIQ ta divert
scarce resources away from, and thereby delay, its own capacity expansion
programs;

] Loss of system capacity will inevitably oceur as a result of having to
accommadate muttiple users on the RTIO Rail Network;

. Disincentives fto invest will be created by converting the single-user system into a
multi-user system.

The problems ofthe East Coast coal industry are an excellent illustration of what happens
when infrastructure is shared between multiple users and is subject to some form of
regulation. Declaration would transpose the problems of the East Coast coal industry to
the highly suceessful Pilbara iron ore industry and would cost RTIO and Australia tens of
billions of dollars.

An economy-wide study by Access Economics demonstrates that the cost to Western
Australia and Australia arising from delays to expansions and loss of system capacity are
in the order of A$29 billien. This is without taking into account the impact of disincentives
to invest caused by converting the RTIO Rail Network into a multi-user system.

Access wculd not promote competition in any market or generate any other public benefits.
Although TPI claims it will provide rail haulage services using the RTIO Rail Network, no
business plan or detail suggesting TP| has a serious intention of doing so has been
presented. More significantly, the history of FMG and of the Pilbara generally shows that
the market will deliver infrastructure solutions if viable iron ore deposits are found.
Regulatory intervention, in the form of declaration and ACCC arbitration, is not needed in
order to enable deposits to be developed orto promote competition in any market.

Consequently, the costs of access will vastly outweigh any possible public beneftt arising
from declaration. Accordingly, it is clear that access is overwhelmingly contrary to the
publie interest.

Criterion (b) - Uneconomical for anyone to develop another facility to provide the
service

In RTIO's view, a private investment test should be applied when considering the
declaration criteria, including criterion (b). A private investment test is suggested by the
natural meaning of the words in eriterion (b). There are aiso sound econemic and public
policy reasons for applying a private investment test. It is for these reasens that the United
States (US) essential facilities doctrine applies what is essentially a private investment test.
To date, however, the Council has interpreted criterion {b) as invclving a natural monopoly
test.
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1.18

1.19

1.20

1.21

Whichever test is applied it is important to note that criterion (b) does not ask whether it
would be uneconomical for anyone to develop precisely the same facility in an identical
jocation; rather, criterion (b) will not be satisfied if it is economic to develop another facility
that meets the same operational ends (eg, a spur line linking a third party mine to FMG's
Chichester/Kennedy railway lines).

Even applying a natural monopoly test it is impossible for the Council to be satisfied that
criterion (b) would be met in this case for the following reasons:

. TPl has not specified the particular services it wishes to have declared, making it
impossible to know whether there are either economies of scale in relation to the
pravision of each and every service or economies of scope;

. it is impossible to forecast reasonably foreseeable demand for the services TPl has
sought to have declared, given the lack of detail in the description of the services
to which access is sought and uncertainty about the development of iron ore
resources in the Pilbara over a 20 year period. Demand could literally range from
anywhere between nil and hundreds of millions of tonnes per annum. Without a
meaningful estimate of demand, it is impossible to satisfy a natural monopoly test
and hence impossible to conclude that criterion (b) is met;

. RTIO is expanding its Pilbara iron ore operations as rapidly as possible. Modelling
by TSG Consulting (TSG) suggests that RTIO will not have spare capacity
available on key segments of its network in the foreseeable future to accommaodate
third parties. Therefore substantial sections of the RTIO Rail Network wouid need
to have an entirely new parallel line built to meet third party demand. Even without
taking into account diseconomy costs, the direct cost of building what is effectively
a separate railway line for about 250 kilometres will exceed the cost that any third
party would be likely to incur in building the minimum facility required to link up to
other rail networks or ports; and

. as discussed in relation to critericn (f}, the costs that access would cause
{especially the diseconomy costs) would dwarf the cost of canstructing another
facility, even ifthe entire RTIO Rail Nebwork was to be duplicated (rather than a
spur line built to the FMG Chichester/Kennedy lines, which would satisfy third party
demand more cheaply).

For all these reasons the Council cannot be satisfied criterion (b) is met, applying the
Council's proposed natural moenopoly test.

Similarly, if a private investment {est is applied, criterion (b) cannot be met. FMG's
construction of the Chichester railway line and its proposal to buiid the Kennedy railway
line show that there are no practical or economic obstacles to constructing an alternative
facility if the demand for such a facility exists. Therefore, whether a natural monopoly or
private investment test is applied, criterion (b) is not satisfied.

Criterion (a) — Promote a material increase in competition In another market

TPI claims that access would promote a material increase in competition in the ‘tiron ore
and other bulk mineral tenements market' in the Pilbara and in the 'rail haulage market' in
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the Pilbara. TPI does not suggest that access would promote a material increase in
competition in the global iron cre market.

1.22  Inrelation to the claimed tenements' market:

. the iron ore tenements market is not a separate market from the global iron ore
market. Companies that acquire or trade in tenements also produce iron ore or
intend to produce iron ore. In the absence of any evidence to suggest that there is
a market made-up of participants who are interested only in developing and selling
iron ore tenements (rather than producing iron ore), the Council cannot be satisfied
that there is a separate iron ore tenements market;

. even ifit is assumed that there is a separate market for iron ote or bulk mineral
tenements, this is a global market. Evidence of tenements trading in the Pilbara
shows that the buyers of tenements are in no way limited to parties that own
infrastructure in the Pilbara. The potential buyers of tenements in the Pilbara
include intematienal iron ore players, such as Vale Inco (Vafe), formerly
Companhia Vale do Rio Doce, and Anglo American, intemational steel mills,
notably Chinese steel mills, and numerous iron ore juniors;

. even if an iron ore or bulk mineral tenements market confined to the Pilbara exists,
any such market is already competitive. As set out in Part D of this submission,
there is currently significant trading of tenements and interests in companies with
tenements in the Pilbara. Moreover, most buyers are companies other than RTIO
and BHPBIO. This is not surprising given that the history of the Pilbara shows that
viable iron ore deposits can be developed and infrastructure solutions found
without the need for access declarations. Accerdingly, any Pilbara iron ore
tenements market is already subject to effective competition and access would not
promote competition;

. evern, if, contrary to RTIO's submission, the Council concludes there is a Pilbara
jron ore tenements market that is not already subject to effective competition,
access would not promote a material increase in competition in any such market
for three reasons:

- it would be cheaper for TP| to provide rail haulage services using its own
ChichesterfKennedy rail line and, where necessary, build extensions to
serve particular deposits, than to use the RTIO Rail Netwark, particularly
once diseconomy costs caused by access are taken into account. Asa
result, access will not increase the likelihood of TP| (or any other party)
actually providing rail haulage services and, therefore, will not promote a
material increase in competition in any tenements market;

- TP has not identified how iron ore that is transported using the Hamersley
or Robe Services would be shipped through a port. In the absence of any
evidence to demonstrate that ore could be shipped through a port, such as
FMG's port at Port Hedland, the Council cannot be satisfied that a
declaration would result in any change in the marketplace, much less that it
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would result in a material increase in competition in a Pilbara tenements
market;

- finally if, contrary to RTIO's submission and ail the available evidence,
there was spare capacily available on the RTIO Rail Network that could
accommeodate third party demand AND there are deposits that could be
developed if they obtained access, that would not be economic to develop
{or would be more costly to develop) if they built their own infrastructure,
access would still not promote a material increase in competition. In such
a hypothetical scenario, without access, an agreement will be struck
between the owner of that deposit and RTIO that will see the deposit
developed. Both RTIO and the deposit holder have every commercial
incentive to reach an agreement, sharing between them any profits that
would arise from the development of the deposit (or any increase in profits
resulting from RTIO providing access instead of the tenement owner
building its own infrastructure). As the global iron ore market is already
competitive (as the Council has previously found and TPl implicitly
acknowledges) RTIO has no incentive tc prevent iron ore from such a
deposit entering the global market. Therefore the only effect access could
have, even accepting all of FMG's arguments, would be to create the
potential for TPl as a provider of rail haulage services to share in the profits
generated by the deposit rather than RTIO; access would not resuitin a
terement being developed that would hot be developed anyway without
access. As aresult access will not promote efficiency in any way and
would not lead to a material increase in competition. RTIO reiterates,
however, that this scenario is purely hypothetical. RTIO will not have spare
capacity available on key segments of its network in the foreseeable future
to accommodate third parties. Furthermore, the costs of access {especially
the diseconomy costs) would dwarf the cost of a deposit owner
constructing its own infrastructure.

1.23  In relation to the claimed 'ail haulage market"

. bulk iron ore rail haulage, like track access, is part of the global iron ore market.
There have been no transactions in relaticn to rail haulage in the Pilbara. Further,
there is no potential for transactions to occur. TPI claims that it will provide
haulage sewvices on the Hamersley and Robe railway lines, but TP| has provided
no detail about its plans and its claim is sustainable only if TP| will not have to
bear, or pass on to third party iron ore producers, the diseconomy costs that
access would cause. [f TPlis not, in effect, subsidised and must bear the true
diseconomy costs its access will cause, there will be no potential for haulage
transactions in the claimed market;

. RTIO has no incentive or ability to exercise market power to affect competition in
any rail haulage market. Currently, RTIO does not provide any general rail
haulage service and, as a result, is not making 'monopoly rents' from haulage
charges. Further, the suggestion that RTIO is able to leverage its power in relation
to rail haulage in the Pilbara tenements market ignores the evidence of competitive
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1.24

1.25

trading of tenements in the Pilbara. Therefore, itis ¢lear that RTIO has no
incentive or ability to exercise market power in any rail haulage market;

even if, contrary to RTIO's submission, the Council concludes that RTIO does have
market power in the rail haulage market, access would not promote competition in
that market in any event for four reasons;

as discussed above in relation to the tenements market, it would be
cheaper for TPI to provide rail haulage services using its own
Chichester/Kennedy rail line and, where necessary, build extensions to
service particular deposits than to use the RTIO Rail Network, As a result,
access will not increase the likelihood of TPI {or any other party) providing
rail haulage services and, so, will not promote a material increase in
competition in any rail haulage market;

TPl does not identify how iron ore that is transported using the Hamersley
or Robe Services will be shipped from a port. It is therefore not possible
for the Council to be satisfied that access would result in any change to the
marketplace much less result in a material increase in competition in any
rail haulage market;

as discussed in relation to the tenements market, if (contrary to RTIO's
submission and all the evidence), all of TPI's arguments were accepted,
the only effect of access would be to create the potential to transfer profits
from RTIO to TPI; it would not result in any change in the tenements
developed or the volume of rail haulage services provided. Such a transfer
of profits does not promote efficiency in any way and could not be said to
amount to a material increase in competition in the rail haulage market;
and

finally, even if TPI did provide haulage services using the RTIO Rail
Network, TPl would be a monopoly rail haulage operator. Access would
not lead to a competitive Pilbara rail haulage market because RTIO is
unlikely to enter the asserted rail haulage market in the current
enviranment,

Accordingly, access would not promote a material increase in competition in any market.
Criterion {d) - Undue risk to human health or safety

The Council cannot be satisfied, on the limited material available, that access to the
Hamersley Service and the Robe Service could be provided without undue risk to human
health and safety. It is not adeguate to simply rely on assertions by TPI that it will comply
with ‘best practice’ and "all relevant safety and other regulations’. TPI's presence on the
network will necessarily increase systerm complexity and will create undue risks to human
health and safety. RTIO's intention to maove to driverless trains increases these risks if
access is granted.

Criteria (c) and (&)
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1.26  Because the Council cannat be satisfied that criterion (a), (b), (d) or (f) are satisfied, this
submission does not go on to address criteria {¢) (national significance) or (e) (effective
access regime). RTIO reserves its right to make further submissions on these criteria.

(e) Structure of this submission
1.27  This subrmission is set out in four parts:

. Pant B: TPI Applications are Invalid: discusses in more detail the reasons why
the TP| Applications are invalid;

. Part C: Pilbara Iron Ore Industry: describes the devetopment of RTIO, BHPBIO
and FMG's vertically integrated operations in the Pilbara and their proposed future
expansion plans. An understanding of the development ofthe Pilbara and the
recent dramatic expansion in iron ore exports is essential in order for the Council to
understand the effects declaration would have and why declaration is unnecessary;

. Part D: Declaration criteria: considers whether declaration would satisfy each of
the criteria for declaration set out in Section 443 and concludes that criteria (), (b},
(a) and (d) in particular would not be satisfied;

. Part E: Other matters: considers a number of other relevant matters, including
RTIO' protected contractual rights’ and their implications for declaration and
confidentiality.

] TPI Goldsworthy Application

1.28  RTIO notes that by appiication for declaration dated 16 November 2007 (as supplemented)
{the TPI Goldsworthy Application) TPI alsu seeks declaration of an "all peints” service
provided by the Goldsworthy railway line from a location near Yarrie to a location near
Finucane Island within the Port of Hedland.

1.29  Where in this submission RTIO raises issues of principle conceming:

. TPI's failure to identify a particular "service”;

. TPI's amendment of the applications it has made;

. the proper approach to the construction and application of the ¢niteria; and

. the diseconomies that are likely to flow from a singie user facility becoming a

multi-user facility.

RTIO maintains those submissions in relation to the TPl Goldsworthy Application.
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TPI Applications are invalid

TPI Applications are invalid

(a)
2.2

23

2.4

25

2.6

27

The TPI Applications do not comply with the requirements of the TPA for the four separate
reasecns discussed below. As a result the Council does not have power to consider the TPI
Applications.

Failure to seek declaration of a "particular service'

Paragraph 3.4 of the TPl Hamersley Application states:

The service which TP! seeks to have declared is the use of the facilty comprising the
Hamersley Rail Network:

3.4.1 the rallway line from Paraburdoo to Dampier, including ail points in between;

3.4.2 the railway line from Yandicoogina to Rosella Siding, including all polnis in between;
and

3.4.3 the raikway line from Brockman No 2 to Rosella Siding, inciuding all points in between.
Paragraph 3.3 of the TPl Robe Application states:

The service which TP seeks to have declared is the use of the facility cornprising the Robe
Ralway from a location near Mesa J 1o Cape Lambert and all points in batween.

In each Application, TP! explains that it is seeking access in order to offer an above rail
haulage service to mining companies that are seeking to move bulk materials between 'any
two points on the Hamersley Rail Network, including without limitation interconnection
points with other rail networks and railway lines' {paragraph 3.6 of the TP Hamersley
Application ) and 'between any two points on the Robe Railway, including without limitation
interconnection points with other rail networks and railway lines' (paragraph 3.8 of the TPI
Rabe Application).

Alihough the TPI Applications speak of a 'service' in the singular, the Applications in
substance seek declaration of a multitude of services from any point on the Hamersley
railway line to any other point on the Hamersley railway [ine and from any point on the
Robe railway line to any other point on the Robe railway line.

FMG conceded in its-submissions to the Full Court of the Federal Court of Australia in
Proceeding No VID 600 of 2007 2 that an application for an ‘all points' service is an
application for ‘'multiple services' —ie. it is, in FMG's words, an 'atomistic’ application.

The Council, in its 2002 publication entitled 'The National Access Regime: A Gulide fo
Part [{IA of The Trade Practices Act 1974, Part B Declaration' (the Council Guide),
recognises that a faciiity the subject of a declaration application may provide more than
one service. For example, at paragraph 4.25, the Council points out that 'a facility that
provides a service that is the subject of a declaration application is unlikely to provide only
that service'. In support of this statement, the Council quotes the following passage from
Church and Ware:

? Paragraphs 50 and 51
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2.8

210

211

Natural gas transporation service from Alberta o Ontario is a very different product than
transportation service from Alberia to New York. Hewever, both are provided by the same
regulated firm and use of the same pipeline.

The Council reasonably assumes, however, that where a facility can provide multiple
services, a declaration application will be made for a particular service, not the entire range
of services that the facility could conceivably provide. For example, at paragraph 4.76(b),
the Council coneludes that a facility is a natural monopoly facility if:

(b) for a multiple-service facility, the facility exhibits:

()] economies of scale in the provision of each and every service provided by
the facitity, particulariy in serving the reasonabiy foreseeable demand
for the service subject to declaration ; and

(i) economies of scope. [emphasis added]

(See also the discussion at paragraphs 4.78 and 4.82 of the Council Guide about whether
it is reasonable to assume that, if economies of scale exist for the service subject to
declaration, economies of scale would exist for each and every service provided by the
facility).

The TPI Applications fail in substance te specify a particular service or services in respect
of which a declaration is sought. Instead, the TPl Applications seek declaration of all
services that might conceivably be provided by the relevant facility. This approach suffers
from two fundarnental flaws.

First, it is inconsistent with section 44F(1) of the TPA, which provides that an application
must be made in respect of a ‘particular service' [emphasis added]. RTIO does not
necessarily contend that an application cannot be made for more than one service, but
each such service must be sufficiently defined so as to comprise a ‘particular service'. The
TP Appiications make no attempt to do this. In fact, it is clear from subsequent
paragraphs in each TP| Application® that TP! does not, indeed cannot, know which service
or services it intends to use, let alone the service or services that a third party might use.
All that ean be said is that each service will comprise the use of some part of the
Hamersley railway line or some part of the Robe railway line, but the number of such
services and the particular infrastructure providing each such service are unspecified.

Secondly, this approach makes it impossible to meaningfully apply the declaration critera.
For example, criterion {b} of section 44G(2) , as interpreted by the Council, cannot even be
applied, let alone satisfied. This is further discussed in section 8 below. In summary, if
there are an infinite number of possibie services for which declaration is sought, without
any precise definition of each of those services, the Council cannot:

. be satisfied that there are the requisite economies of scale in the provision of each
and every service;

. be satisfied that there are economies of scope (ie. that it is more cost efficient for
the relevant facilities to provide the entire set of services);

® Paragraph 3.6 of TP Hemersiey Application and pars 3.4 of TP Robe Application
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212

{b)
2.13

2.14

215

(c})
2.16

217

2.18

. forecast the reasonably foreseeable demand for each service over the period of
declaration; or

. be safisfied that it would be cheaper or more efficient (in terms of costs and
benefits to the community as a whoie) for one facility to provide those services
rather than mcore than cne facility.

The fact that the text of section 44F(1) requires that an application be made for a ‘particular
service' indicates that Pariament recognised the impossibility of applying the declaration
criteria to an infinite number of unspecified services. TP{'s failure to apply for declaration of
a 'particuiar service' renders its application invalid under section 44F(1) and the Council
should reject it on this basis.

Prior determination by Justice Kenny

By application filed in the Federal Court on 24 December 2007, Hamersley seeks
declaratory orders in the form of prohibition and other relief against the Council, as a
consequence ofthe Orders of Justice Kenny ofthe Federal Court, made on 28 June 1999
in proceeding No. VG 581 of 1998 and the Full Court of the Federal Court made on

22 November 1989. Hamersley maintains that, by reason of those Orders and certain
undertakings given by the Council to the Court, the Council has no power to consider or
otherwise deal with the TP! Hamersley Application.

The current proceedings were heard by Justice Weinberg on 26 March 2008 and the
Court's decision has been reserved.

Accordingly, to the extent that this submission relates to the TPI Hamersley Application, it
is submitted without prejudice to Hamersiey's contention that the Council does not have
power to consider, or make a recommendation in refation to, the TPl Hamersley

Application.
Production Process

RTIO maintains that the Council has no power to deal with, or make a recommendation in
respect of, either of the TP| Applications as the Hamersley and the Robe Services are an
integrated production process and, therefore, are not capable of declaration within the
meaning of section 44B. This contention is made independently of the cutcome ofthe
proceeding referred {0 in paragraphs 2.13 to 2.15 above. RTIO reserves its rights in this
respect.

On 7 March 2008, BHPBIC and others cbtained special leave from the High Court of
Australia to appeal the decision of the Full Court ofthe Federal Court of Australia in

BHP Billkon lron Ore Pty Lid v the National Competition Council, dated 5 October 2007.
RTIO, or any other interested party, may initiate proceedings in any competent court or
tribunal relating to this issue at any time, but may aise choose to defer doing so until after
the High Court appeal has been determined.

(d) Documents constituting TPl Declaration Application

In a tetter of 23 January 2008 (the AAR letter), the solicitors for RTIQ, Aliens Arthur
Robinson, notified the Council of various errors in the original application by TPI for access
to the Hamersley railway line. In particular, the application incorrectly stated that
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Hamersley was the sole owner of the railway lines from Paraburdoo to Dampier and from
Yandicoogina to Rosella Siding. In fact, the raitway line from Paraburdoc to Dampier
contains a dual track section between Rosella Siding and Emu, part of which is owned by
Robe. Further, the Juna Downs to Yandicoogina section of the Yandicoogina to Rosella
Siding railway line is owned by Hamersley Iron-Yandi Pty Ltd. Finally, the applicant
incorrectly hamed the Pilbara Rail Company as the relevant provider of the service. The
rail operations of Hamersiey, Hamersley [ron-Yandi Pty Ltd and Robe are actually
managed and operated by Pilbara Iron Pty Ltd. The AAR letter noted that the application
therefore did not comply with the conditions prescribed in regulation 6A of the Trade
Practices Regulations 1974 (Cth) (the regulations). Further, these errors meant that the
definition of the service that the applicant was seeking to have declared was unclear.

219  The Council responded in a letter of 1 February 2008, stating that it had notified the
applicant of the AAR letter and that it had subsequently received letters on 31 January
2008 from TPI and its salicitors, DLA Phillips Fox. The letter from TPI attempted to
‘supplement’ the original application by amending the definition of the service, ownership of
the facility, the identity of the service provider and manager of the Hamersley railway line
and ownership of the mines cited in the application. Further, it eroneously identifies the
access which TPI seeks by reference to faciliies, rather than any particular service.

2.20 The Council asserts that, in the case of the TPl Hamersley Application, the Application is
now made up of the following documents:

. an application for declaration dated 16 November 2007;
. a supplementary submission dated 18 January 2008 (the Suppiementary
Submission);

» a report by Simulation Modeliing Services Pty Ltd {SMS) regarding rail capacity
modelling received by the Council on 31 January 2008; and

. the letter from TP! to the Council dated 31 January 2008.

2.21  In the case of the TPl Robhe Application, by letter dated 7 February 2008, the Couneil
informed Robe that it is acting on the basis that the application comprises the following
documents:

. an application for declaration dated 18 January 2008;
. an SMS report regarding rail capacity modelling dated 31 January 2008; and
. a |etter from TP| to the Council dated 6 February 2008.

2.22  Hamersley and Robe respectively contend that TPI is not entitled to submit, and the
Council does not have power to accept, what are plainly amended declaration applications.
Hamersley and Robe reserve their rights in this regard, and this submission is made
without prejudice to that contention.
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The Pilbara Iron Ore Industry

The Pilbara Iron Ore Industry

(a)
31

{b)

3.2

33

34

35

3.6

3.7

Introduction

This section of the submission sets out-a bref summary of the development of Hamersley,
Robe, BHP Billiton Limited (BHPB) and FMG's activities in the Pilbara, their current
operations and their significant expansion plans. I alsc briefly mentions the expansion
plans of sume of the other potential iron ore producers in the Pilbara.

Hamersley and Robe
Development

Hamersley was incorporated in 1962 and, by 1963, had identified considerable reserves of
high grade iron ore (greater than 60% iron content) in the Pilbara region of Western
Australia. In July 1963, Hamersley entered into an agreement with the State of Western
Australia (the Hamersley Range State Agreement) to provide for further exploration and
development of these reserves, including the construction of a mine and related
infrastructure.

The first mine to be developed pursuant to the Hamersley Range State Agreement was at
Mount Tom Price. Producticn of high grade Brockman-type iron ore commenced from the
mine in 19586.

As well as constructing the mine and on site processing facilities at Mount Tom Price,
Hamersley built processing, stoekpiling, port and shiploading facilities at Dampier, power
generation and distribution facilities and a 290 kilometre railway linking the mine at Tom
Price to the new port. Permanent townships at Mount Tom Price and Dampier were also
established to house Hamersley employees and their families.

In the mid to late 1960's, there was a rapid expansion in steel production worldwide
creating an increased demand for iron ore supplies. With this in mind, Hamersley decided
to open its second mine at Paraburdoo in 1968. Subsequently, the construction and
development of the Paraburdoo mine and related facilities, including a 104 kilometre rail
extension and establishment of a township at Paraburdoo, were undertaken pursuant to an
amendment to the Hamersiey Range State Agreement. Commercial production
commenced from Paraburdoo in 1973.

A third mine, Channar, commenced commercial production in 1990. Channaris a joint
venture between Channar Mining Pty Limited, a wholly owned subsidiary of Hamersley
Holdings and a 60% participant in the joint venture and Sinosteel Australia Pty Ltd
{formerly CMIEC {Australia) Pty Limited), a member ofthe China Iron and Steel Industry
Trade Group of Companies. Development of this mine occumred pursuant to a separate
agreement with the State of Western Australia, signed in 1987. Ore mined at Channar is
transported by conveyor to Paraburdoo where it is processed and blended with Paraburdoo
ore.

The fourth mine to come onstream was Brockman No. 2 Detritals in 1992. Development
of this deposit, which consists of high quality hematite detritals (gravels) and hematite
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3.8

3.8

3.10

311

312

3.13

3.14

315

congiomerate, was designed to support and enhance the fiexibility of Hamersley's
operations and raise the proportion of lump ore in Hamersley's produet mix. The
development of the mine and the 42 kilometre rail spur to the mine from Rosella siding on
the Dampier to Paraburdoo main line took place following amendments to the Hamersiey
Range State Agreement.

In 1994, the mine at Marandoo was commissioned and a 55 kilometre rail spur from the
mine site to Rosella siding was built. The mine produces high grade Mama Mamba ore.

In 1988 Hamersley constructed its sixth Pilbara iron ore mine at Yandicoogina, which
included the construction of a 150 kilometre rail link from the mine site to Marandoo.
Development of the Yandicoogina mine took place under a separate agreement with the
State of Westem Australia,

Rie Tinto's acquisition of North Limited in 2000 saw it become a majority joint venture
participant in the Robe joint venture. In doing so, Rio Tinto gained a 53% interest in Robe's
assets, which at the time included the Mesa J mine, the railway line from Cape Lambert to
Pannawanica (the Robe railway line), and the port located at Cape Lamben.

Construction of the initial Robe Valley mines, processing facilities, railway and two
company towns at Pannawonica and Wickam began in 1870, Robe commenced
production 2 years later and in October 1972 the first shipment of ore left Cape Lambert.
Subsequently, Robe developed a new mine at West Angelas, which commenced
production in 2002. A rail spur was also constructed to connect West Angelas to the
Hamersley railway line, and the port at Cape Lambert was expanded to handle product
from West Angelas. The Robe railway line and the Hamersley railway line were also
connected where they previously crossed each other, to enable the uninterrupted railing of
ore from the Hamersley railway line to Cape Lambert.

The Eastern Range Mine (Eastern Ranges) commenced operations in 2004. The mine is
a joint venture owned 54% by Hamersley and 46% by Shanghai Baosteel Group
Corporation. Ore from the Eastem Range Mine is transported by conveyer to Paraburdoo
where it is processed and blended with ore from the Paraburdoo and Channar mines.

The Hamersley and Robe cperations were further integrated with the creation of Pilbara
Iron Pty Ltd (Pilbara Iron)in 2004. Pilbara Iron was appointed to manage the rail and port
systern on an integrated basis for Robe and Hamersiey in the Pilbara. The invoclvement of
Pilbara Iron has resulted in the operation and maintenance of the Hamersley and Rebe
mining, rail, port and power facilities on an integrated basis, with Hamersley and Robe able
to use and expand each other's infrastructure through Pilbara Iron.

The Nammiuldi mine commenced operations in 2006. The mine is 100% owned by
Hamersley and is located near the Brockman mine. Gre from Nammuldi is transported on
the Hamersley rail system.

In 2008, Hamersley entered into a joint venture agreement with Hope Downs Iron Ore Pty
Ltd (a wholly owned subsidiary of Hancock Prospecting) to develop a new mine at Hope
Downs and construct the Lang Hancock Railway connecting the Hope Downs mine to the
Hamersley rail system. The Hope Downs mine commenced production in late 2007.
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Summary of existing operations

3.16  In summary, RTIO, threugh Pilbara Iron, now eperates a network of 11 mines and
associated ore freatment facilities in the Pilbara, being:

o Mount Tom Price, Paraburdoo, Brockman, Marandoo and Nammuldi, each
developed pursuant to the Hamersley Range State Agreement and owned 100%
by Hamersley;

. Yandicoogina, developed under the auspices of the fron Ore (Yandicocgina)

Agreerment Act 1996 (Yandi State Agreement) and owned 100% by Hamersley-
Yandi Pty Ltd (a wholly owned subsidiary of Rio Tinto Limited);

. Mesa J and West Angelas, developed under the auspices of the /fron Ore (Robe
River) Agreement Act 1964 and owned 53% by Ric Tinto pursuant tc the Robe
joint venture;

. Channar, developed pursuant to the /ron Ore (Channar Joint Venture) Agreement
Act 1887 and owned 60% by Hamersley pursuant to the Channar Joint Venture
with Sinosteel Corporation;

» Eastem Ranges, developed pursuant to the Hamersley Range State Agreement
and owned 54% by Hamersley pursuant to the BacH| joint venture with Shanghai
Baosteel Group Comporation; and

- Haope Downs, developed pursuant to the fron Ore (Hope Downs) Agreement Act
1992 and owned 50% by Hamersley pursuant to a joint venture with Hancock
Prospecting Pty Lid.
3.17 The mines are serviced by three shipping terminals located at the ports at Dampier and
Cape Lambert, and the fargest privately owned heavy haul rail network in Australia. In
2007, over 160 million tonnes of iron ore were produced from the mines.

3.18 A map ofthe RTIO's current operations in the Pilbara is set out below.
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Expansion plans

It is also important for the Council to understand RTIC's committed and planned
expansions in the Pilbara and the environment in which it is now, and for the foreseeable
future will be, operating. This environment is relevant to the application of all of the criteria
in section 44G(2), especially criterion (b) (whether it is uneconomical for anyone to develop
another facility to provide the service) and ctiterion (f) (whether access to the service would
not be contrary to the public interest),

RTIO is currently experiencing unprecedented demand for iron ore and the consensus
amongst industry analysts is that this is unlikely to change in the foreseeable future. The
rapid rise in demand has been fueiled by the industrialisation and urbanisation of China.
China's seaborne imperts of iron ore have grown from 70 million tfonnes in 2000 to

384 million tonnes in 2007 and are estimated to reach about 850 million tonnes by 2015.
The report by Port Jackson Partners Limited (PJP) attached as Annexure 5 (the PJP
Report) describes the factors that have brought about the current situation and outlines the
consensus view that future demand and prices are likely to be at historically high levels for
some time.

Australia, with its proximity to China and other Asian customers, is well positioned to
capitalise on this unprecedented demand, provided it can expand its capacity quickly
enough to capture the opportunities presented. Ifit does not, then the opportunities are
likely to be lost to foreign competitors, particularly the world's largest iron ore miner, Vale.
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3.23

3.24

3.28

3.26

3.27
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3.28

3.29

In light of these conditions, RTIO has embarked on unprecedented expansion programs for
its rrine, rail and port facilities.

Since 2003, RTIO's growth strategy in the Pilbara has seen approximately US$5 billion
sommitted to port, rail, power and mine assets to increase capacity and capitalise on
strong intemational demand. lts export capacity has increased from 125mtpa in 2002 to
195mtpa in early 2008.

RTIO is currently implementing expansions that will increase production and supply
capacity at its Pilbara operations (in¢luding joint venture operations) to a rate of 220mtpa
by early 2009. This has involved:

{a) upgrading the Dampier port to 140mtpa capacity (completion announced in
January 2008);

{b) upgrading the Cape Lambert port to 80mtpa capacity (target end 2008); and
{c) developing the Hope Downs mine {with expansion to 30mtpa by early 2009).

RTIC intends to be operating at a rate of 320mtpa from the Pilbara by 2013. RTIO has
already announced significant investment in the development of Mesa A and Brockman
No. 4 iron ore deposits in the Pilbara (expected to be completed in 2011 and 2012
respectively). Mesa A will have an initial production of 20mtpa, increasing to 25mtpa by
2011. Mesa J production will reduce to 7mtpa, thus sustaining Rocbe Valley producticn at
32mtpa over the next decade. The first phase of the Brockman No. 4 development will
have an annual output of 22mtpa, with a potential for further expansion. RTIO also intends
to develop a fourth terminal at Cape Lambert, which will increase that port's capacity by
100mtpa to 180mtpa.

RTIO is considering expansion beyond 320mtipa after 2013. RTIO has foreshadowed that
any such expansion would likely involve expanding Cape Lambert by an additional
100mtpa, taking RTIC's Pilbara capacity to 420mtpa. As deseribed in the PJP Report, if
RTIO is to maintain market share for its Pilbara production over the next 20 years it will
need o expand its Pilbara export capacity to more than 500mtpa by 2027.

This expansion activity has been undertaken at the same time as other substantial capital
projects were, and are, being undertaken in the Pilbara by companies such as BHPB, FMG
and Woodside. The challenge in obtaining resources to undertake such large capital works
cannot be overstated. In short, RTIO has been expanding its rail, port and mine facilities
as quickly as possible and this situation is likely to continue for the foreseeable future.

BHPB
Development

Like Hamersley, BHPB developed a vertically integrated iron ore operation in the Pilbara in
the 1960s.

The Mount Newman joint venture was formed in the eary 1960's to develop the large iron
ore deposit discovered by prospector Stan Hilditch in 1957. The deposit, which was five
kilometres southeast of Mount Newman, was christened ‘Mount Whateback' by Hilditch. In
1964, the /ron Ore (Mount Newman) Agreement Act 1964 (Mount Newman State
Agreement) was enacted, ratifying the agreement between the State of Western Australia
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3.30

3.31

3.32

and the joint venture vehicle Mount Newman Iron Ore Company Limited (the Mount

Newman iron Ore Company) te develop Mount Whaleback. In 1966, BHPB became
party to the Mount Newman Joint Venture and gained a 20% shareholding in the Mount
Newman Iron Ore Company (which increased to 85% by 1985). Between 1967 and 1969,
under the auspices of the Mount Newman State Agreement, Bechtel Pacific, an American
company, established the Mount Whaleback mine, built the town at Newman, constructed
a railway line from Newinan to Port Hedland (Mount Newman railway line}, and upgraded
port facilities at Port Hedland. In April 1969, the first shipment of ore was transported from

Port Hedland to Japan.

The integration of mine, port and rail infrastructure has continued with the expansion of

BHPB's iron ore operations in the Pilbara, as illustrated by the construction of:

. a 32 kilometre spur line to link the Jimblebar mine with the Mount Newman railway
lina;

. a 30 kilometre spur line linking the Yandi mine with the Mount Newman railway
line; and

. a 38 kilometre spur line linking Mining Area C with Yandi (and thus with the Mount

Newman railway line),

When BHPB became pany to the Goldsworthy Joint Venture, it continued to have vertically
integrated operations with ore from the Goldsworthy, Nimingarra and Yarrie mines being

transported by a purpose-built raitway from Goldsworthy to Port Hedland (the
Goldsworthy line}.

Summary of existing operations
In summary, BHPB's iron ore production operations in the Pilbara include:

. six mining operations (mostly in joint ventures in which BHPE had an 85%

interest), which RTIO understands currently produce around 107mtpa in total;

. two heavy haulage rail lines, one running 426 kilometres from Newman, Yandi and
Area C mines (the Mount Newman line) and the other 210 kilometres from the

Yartie mine (the Goldsworthy line);

. processing and shipping facilities at Nelson Point and Finucane island, Port

Hedland, which are connected by a 1.4 kilometre under harbour tunnel conveyer.

A stylised map of BHPB's current Pilbara operations is set out below.
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BHFB's current Pilbara operations

Expansion plans

3.33 BHPB has publicised its expansion plans as follows:

. BHPB has announced that Rapid Growth Project 4 will increase system capacity
across its Western Australian iron ore operations to 155mtpa by the first half of
2010;

- BHPB has also announced that it is considering Rapid Growth Project 5 which

would provide an additional 50mtpa of capacity by 2012;

. beyond 200mtpa, BHPB has indicated it will need to develop the outer harbour at
Pori Hedland, which could initialty increase its systern capacity to 300mtpa by 2015
(Rapid Growth Project 6 and Quantum), with scope fo eventually go to 400mtpa.

(d) FMG
Development

3.34 FMG's flagship iron ore and infrastructure project in the Pilbara, which currently involves
the construction of a mine at Cloud Break, a railway line from Cloud Break tc Port Hedland,
and a new port at Point Anderson in Port Hedland, is being developed under two State
Agreements:
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. the lron Qre (FMG Chichester Pty Ltd) Agreement Act 2006, and
. the Railway and Port (The Pilbara Infrastructure Pty Ltd) Agreement Act 2004.

3.35 FMG’s First Ore On Ship is due in mid-May 2008. As at December 2007, stockpiling of iron
ore had begun. FMG's initial production rate is expected to be 45mtpa. The Cloud Break
deposit has a JORC compliant resource of B50 million tonnes. In addition, FMG owns the
nearby Christmas Creek deposit which has a JORC compliant resource of 1400 million
tonnes. RTIO understands that FMG is considering whether to extend its Chichester rail
line through to Christmas Creel or to truck ore from Christmas Creek to Cloud Break, when
the Christmas Creek deposit is developed.

Expansion plans

3.36 FMG plans to increase its production {o up to 200mtpa. FMG has broadly described the
detail of its expansion plans in various presentations. The main elements of its plans
appear to be as follows:

. the first stage is to increase production at the Cloud Break deposit area from
45mtpa to 60mtpa (Cloud Break Expansion). An increase from 45mtpa to
55mtpa is unlikely to require any fixed infrastruciure. However an increase from
55mtpa to 60mtpa will require further fixed infrastructure;

. the second stage involves the extraction of 50mtpa from the Christmas Creek
deposit area (Christmas Creek Expansion). The combined increase in
production capacity from the Cloud Break Expansion and the Christmas Creek
Expansion would be 110mtpa, which would require additional mine, rail and port
infrastructure;

» FMGis also considering increasing production beyond 110mtpa by mining ore
reserves at the Texture X/CC, Mt Lewin, White Knight, Flinders and Solomon sites.

3.37  The 'Solomon project' is currently one focus of FMG's expansion efforts. FMG has recently
announced that its Solomon project has iron ore resources that total in excess of 1.7 billion
tonnes®. The Solomon project is approximately 25 kilometres east of the Hamersley
raiiway line (see the first map behind Part 1 of Annexure 1).

3.38  Importantty, FMG is investigafing the possibility of building the Kennedy railway line, the
first stage of which would link the Solomon project deposits with FMG's Chichester railway
line (see again the first map behind Part 1 of Annexure 1)5. It appears from FMG's public
statements that as part of its proposal to expand its annual production to 200mtpa by 20106,
FMG intends to construct the Kennedy railway line, produce at least 80mtpa from the
Solomon project deposits and transport that ore using the Kennedy railway line to FMG's
port at Port Hedland (see the second map behind Part 1 of Annexure 1.

20n 15 Movernber 2007 FMG announced an estimate of inferred resources of 1.014 billion tonnes in the Serenity area,
comprising the Western one-third of its Solomon project. On 18 December 2007 FMG announced an estimate of inferréd
resources totalling 700 miliion tonnes for the Solomon East area, comprising the gastern portion of its Solomon project. A
capy of these announcements is behind Attachmant C of TH's Sugplementary Submisston.

® Map taken from FMG March 2008 Project Update presentation published on thie FMG wabsite.
® Map taken from FMG November 2007 project update presentation publishad on the FMG websits.
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FMG is also investigating a number of other prospective deposits. Initial drilling at White
Knight and Flinders has established a JORC inferred resource of 105 million tonnes.
FMG's proposed Kennedy railway line (Stage 1) runs past the Flinders deposit. The White
Knight deposit is about 40 kilometres from FMG's Chichester railway line or an equivalent
or shorter distance to the proposed Kennedy railway line.

In addition to these deposits, FMG has a number of deposits in the Western Pilbara,
including Eliwana, Flying Fish, Solomon West and Fire Tail (see again the first map behind
Part 1 of Annexure 1). FMG has announcged that

. initial drilling at the Flying Fish deposit has revealed intersections of up to 46
metres and FE grades ranging from 57 % to 64%;

. the Eliwana deposit is located approximately 40 kilometres west of the Flying Fish
deposit and comprises three prospects, two in Brockman iron formation and one in
Mearramamba; and

. the Eliwana project is subject to a joint venture with Talisman Mining Limited.

As discussed above, FMG is investigating the possibility of building a second and third
stage of the Kennedy raitway line linking the Solomon deposits and Eliwana and which
would run past the Solomon West and Flying Fish deposits.

Other infrastructure developments

Cther companies are also looking at developing iron ore deposits in the Pilbara and
canstructing rail and port infrastructure, including the following:

. Citic/Mineralogy at Cape Preston: CITIC Pacific Mining Management Pty Limited
{CITIC Pacific Mining) is a2 wholly-owned Australian subsidiary of Hong Kong
listed company CITIC Pacific Ltd and has been estabiished to manage the
company's Sino Iron project. As part of the Sino [ron project, CITIC Pacific Mining
will construct and operdte a mine and processing plant at Cape Preston. The
company will also invest in significant infrastructure, including the construction of
port facilities, a gas fired power station, a desalination plant and materials handling
equipment;

. API: Australian Railroad Group has created a model of rail construction and
operating data with conceptual pooling diagrams generated for a 150 kilometre rail
line at potential mine production profiles of 10, 15 and 20mtpa. A Port Oplions
Study has been commissioned and advice has also been received on the capacity
of road haulage at high tonnages. A map showing the rail and port options being
studied by AP] is taken from Aquila Resources Ltd's (Aquifa) 30 November 2007
AGM presentation and is set out behind Part 2 of Annexure 1.

Conclusion

The following points can be drawn from the above brief history of the development of the
iron ore industry in the Piibara:

. the iron ore industry has been developed very successiully by vertically integrated
operators;
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in recent years FMG has established a new iron ore aperation in the Pilbara again
as a vertically integrated operator building its own rail and port systems and without
relying on third party access;

RTIO, BHPB and FMG are each expanding their iron ore exports and their
infrastructure systems as rapidly as possible to meet the explosion in demand from
China. Chinese demand growth is also prompting significant other new entry in the
Pilbara, including the potential development of further rail and pont infrastructure.

3.44 These facts are relevant to the TP| Applications in a number of respects as more fully
developed in the balance of this submission. Ia summary:

RTIO has been, and is likely to continue to be, engaged on expansion projects
consistently and has no capacity (and is not likely to have any capacity} to
undertake further expansions to accommodate third parties without affecting its
own programs. Even ifthe project being undertaken by RTIO at the relevant time
is focused primarily on a facility other than the Hamersley or Robe railway lines,
many ofthe same resources in terms of management, contractors, equipment and
materials will be required for any such raii expansion project and the project then
being undertaken by RTIOC. Atthe very least, diversion of resources to a third party
rail expansion prograr will delay the other RTIO expansion projects then being
undertaken;

the cost to RTIO (and Australia) of not capturing the opportunities that now present
themselves are huge. This can be measured by calculating the lost revenue if
exports are delayed or the opportunity is taken up by a foreign competitor such as
Vale;

the likelihood of congestion and disruption to operations from overcrowding
infrastructure facilities is starker than ever given the projected level of demand on
these facilities by RTIO. For a regulator to decide that RTIO’s rail facility can
theoretically satisfy more demand without unacceptable cost is a huge risk. The
precedent exists on the east coast of Australia where multi-user facilities have
created bottlenecks that are clearty curtailing Australia’s coal export performance.
The bias should be against changing what is working so well (in stark contrast to
the East Coast facilities);

the conditions described above in terms of iron ore demand and pricing make it
impossible to forecast the likely level of demand by third parties for rail access.
These conditions also make it more likely that, as new iron ore mining opportunities
are identified, a means will be found to develop those mines. This could include
the eonstruction of rail spur(s) to join up with then existing infrastructure (such as
the proposed Kennedy railway line being considered by TPI), the eonstruction of an
independent rail facility to a new port, rail haulage by an existing operator or z joint
verniture or other commercial amangement (such as mine gate sales) with an
existing producer.
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Declaration Criteria [ssues — Section 44G

Introduction

4.2

43

4.4

Section 44G(2) of the TPA provides that the Council cannot recommend that a service be
declared unless it is satisfied of all of the following matters:

{(a) that access (or increased access) to the service would promote a material increase
in competition in at least one market (whether or not in Australia), other than the
market for the service;

(b} that it would be uneconomical for anyone to develop another facility to provide the
service,

(c) that the facility is of national significance, having regard to;
()] the size of the facility; or
i the importance of the facility to constitutional trade or commerce; or
(iii) the importance of the facility to the national economy;

{d) that access to the service can be provided without undue risk to human health or
safety;

{e) that access to the service is not already the subject of an effective access regime;

) that access (or increased access) to the service would not be contrary to the public
interest.

Further, section 44F(4) requires the Council to consider, in making its recommendation,
whether it would be economical for anyone to develop ancther facility that could provide
part of the service.

Itis clear from the plain words of section 44G(2) that the Council cannot recommend
declaration unless it is positively satisfied, at least on the balance of probabilities, that each
of the criteria in section 44G(2) is met. As the Council recognises in the Council Guide, the
Council:

must be affirmatively satisfied that all of the declaration criteria in section 44G are met

betore it can recommend declaration; if the Council is not salisfied that one or more of the
crileria are met, then it must recommend that the service not be declared.”

One consequence of this is that it is not open to the Council to make assumptions about
future-or contingent events occurring and find that, based on those assumptions, the
declaration criteria are met. If satisfaction of a declaration ctiterion is conditional upon the
occurrence of a future event, then the Council would need to be positively satisfied (at least
on the balance of probabilities) that the future event will occur before it can find that the
declaration criterion is met. For example, it is not apen to the Council te make
assumptions that the current status (in terms of access) relating to any port or rail faciiity
will change (eg, that the Mount Newman Rail Line will be declared under Part llIA).

7 National Competition Council, 'Guide to Fart Il A of the Trade Pracfices Act 1974, Part B Declarations December 2002,
paragraph 1.12.
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4.6

Part D of this submission will consider first, whether criterion (f) is met, followed by
criterion (b}, criterion (a) and then criteria (¢}, (d) and (e).

The submission considers criterion {f) first, because it is so readily apparent that access to
the services that TP| is seeking to have declared would be contrary to the public interest.
Declaration would cause immense damage to the efficiency of Australia's most successiul
export infrastructure and cost RTIO and Australia tens of billiens of dollars. Conversely,
declaration would generate no public benefits. The history of the Pilbara {including the
history of FMG/TPI itself) shows that third party access is not needed in order for viabie
iron ore deposits to be developed and reach the international market. The huge costs of
access and the lack of any public benefits mean that criterion (f) cannot be satisfied.
These points also mean, however, that criterion (b) is not satisfied (the costs of access
would dwarf the cost of any stand alone facility) and that criterion (2) is not satisfied
{access will not promate a matenal increase in competition in any market). Because of the
technical nature of aspects of ¢riteria (b) and (a), however, the two key points being made
are best understood by starting with criterion (f).
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8. Criterion (f}) - Public Interest

(a) Introduction

5.1 Section 44¢3(2){f) of the TPA requires the Council to be pasitively satisfied:

that access (or increased access) to the service would nol be contrary to the public interest.

52 For the reasons discussed below, access would be overwhelmingly contrary to the public
interest. Tuming the RTIO Rail Network into a multi-user, regulated system would severely
damage its efficiency and cost RTIO and Australia tens of billions of dollars. Furthermore,
access would not promote competition in any market or generate any other public benefits.

(b) Meaning of Criterion (f)

53 The Australian Competition Tribunal (the Tribunal) has stated that criterion {f) is an
independent and self contained criterion of which it must be satisied? Criterion His
neither an additional positive requirermnent which can be used to call into question the
results obtained by the application of the other criteria,” nor, as TPI claims in the TPI
Applications, is it presumed to be satisfied where the other criteria have been satisfied.”

54 The concept of ‘public interest' is necessarily broad."' It requires the Council to consider all
the costs and benefits associated with providing access to the service and ask itself
‘whether, on balance, access is contrary to the public interest. The Tribunal has stated:

This criterion does not require the tribunal 1o be affimatively satisfied that declaration would
be in the public interest. Rather, it requires that it be satisfied that declaration is not contrary
to the public interest. It enables the consideration of the overall costs and benefits
likelly to result from declaration and the consideration of other public interest issues
which do not fall within criteria (a) - (e).'? [emphasis added]

55 In Sydney Airport Corporation, the Fuli Federal Court held that criterion (a) is concerned
with whether access or increased access wouid promote competition and dees not ask
whether declaration under Part |IIA would pramote competition.” TPI asserts that the:
proper construction of section 44G(2)(f) is to censider whether access or increased access
to the service would not be contrary to the public interest, and not whether declaration

8 Re Virgin Blue Airlines Ply Lid (2005) FLR 242, paragraph 588.

® The Tribunal, when considefing a grovistion identical to criterion. if) (criterien {d) of the Gas Code), stated that 'Criterion (d)
accepts the resuits derived from the application of pars (a), (b) and (<}, but enguires-whethsr there are any other matters
which lead to the conclusion that coverage would be contrary t6 the public interest. Re Duke Eastern Gas Pipeline Ply Lid

(2001} ATPR 41-821, paragraph 145,
" See TP Hamersley Apolication dated 16 Nevember 2007, paragraph 12.1

" In the context of an authorisation under Part IV of the TPA, 'public benefit' has been given a wide ambit end is said to be
‘anything of valus to the community generally, any contribution to the aims pursued by society including as one of its
principal elements, in the context of trads practices legislation, the achievement of economic goals of efficiency and
progress' 'Plainly the assessment of efficiency and progress must be from the prospective of society as a whole: the best
Lse of society's resources. VWebear in mind that {in the language of economics today), efficiency 1s a concept that is usuaily
taken to encompass progress’ and that commonly efficiency Is said to encompass allocated efficiency, production efficiency
and dynamic efficericy.' (Re 7 Elaven Stores Ply Lid [1994] ATPR 41-357 at 42, 677},

"2 Ra Application by Services Sydney 227 ALR 140, paragraph 192
Y Sydney Aimor Corporation v Australign Compelifion Tribunal [2006] FCAFC146, paragraph 83.
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waould be contrary to the public interest.'® Even ifthis assertion were comrect, TPI's further
assertion that the Council should not take into account any costs of access regulation, in its
assessment of criterion (f) is plainly wrong. Such a blinkered approach would be absurd.
Access, under whatever regime, will necessarily entail significant costs including regulatory
costs (both the direct regulatory costs of dealing with the arbitration of access terms and
¢onditions etc and, much more significantly, the indirect costs of regulation arising from
inefficiencies caused by tuming a unreguiated single-user system into a regulated,
multi-user system),

The pubiic interest in efficient infrastructure investment and operation

Before the criterion (f) cost-benefit analysis is undertaken, it is useful to note that
paramount importance must be given to the public interest in promoting the efficient
operation of, use of, and investment in infrastructure.

tn the Productivity Commission's Review of the Nafiona! Access Regime report dated
28 September 2001, the Caommission criticised the operation of Part [I1A of the TPA, stating
that (at xxi):
the national access regime does not do enough to guard against the possibility that
investment in essential infrastructure will be deterred.

As a consequence, the Productivity Commission recommended inserting a new objects
clause into Part [IIA. Subsequently, in 2007, section 44AA was inserted into the TPA. The
objects of Part 1llA are stated to be to;

(a) promuote the economically efficient operation of, use of and investment in the

infrastructure by which services are provided, thereby promoting effective
competgion in upsiream and downstream markets; and

) provide a framework and guiding principles to encourage a consistent approach to
access regulation in each industry.

As a result, the criteria in section 44G (and indeed Part |lIA generaily) must be construed
so as to promote these objects.’® The Council's consideration of ‘public interest' in
criterion () should therefore make of prime importance the economically efficient operation
of, use of, and investment in infrastructure.

The rest of section 5 of this submission sets out the enormous costs that access will cause,
explains that access would not generate any public benefits and concludes that, when the
costs of access are compared with the benefits access would generate, it is clear beyond
question that access wouid be contrary to the public interest.

Costs of access
Introduction

RTIO's Pilbara rail and port infrastructure is among the most efficient in the world. Fisher
and Rose in 'Export Infrastructure and Access: Key Issues and Progress’, Australian

* See TP Hamersioy Application, patagraph 12.2.

¥ Acts Interpretation Act 1501 {Cth), Section 15AA
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5.15

Commodities, June Quarter 2006 {Annexure 12 to this submission), state, for example, that
(page 372):
Among Australia's expon facilities, the Pilbara iron ore export chains stand out for the way
that mine production, transpor, cargo assembly and blending, loading and shipping are
integrated. Relative to an integrated logistics chain with one owner, market processes with
multiple cwners of various parts of the chain often involve efficiency losses as a result of
less effective coordination, particularly in those chains for bulk commodities.

The Hamersley and Robe railway lines' economic efficiency would be seriously jeopardised
by allowing access by third parties. One need only compare the efficiencies and rapid
expansion of the vertically integrated operations of RTIO in the Pilbara with the poorty
performing East Coast coal chain, to see how having multiple users and regulated
infrastructure reduce efficiencies, slow expansions and deter investment.

The costs of access that would arise as a result of changing the RTIQ Rail Network from a
single-user vertically integrated facility, to a regulated multi-user facility can be grouped into
the following four categories:

. delays to expansions: that will flow as a result of a facility being a multi-user
facility compared with the position applying when it is a single-user facility,

. displatement costs: that will arise as a result of RTIO having to build new
capacity for third parties in substitution for its own capacity expansions;

. loss of system capacity: that will arise from changes in the way the facility
operates as a result of third party access; and

. disincentives to invest that arise in multi-user infrastructure.

Diseconomies are greater for the Hamersiey and Robe Services than for the Mount
Newman Service

Before going on to consider the four categories of costs, it is worth noting that when
considering the Mount Newman Application, the Council discounted the impact of
multi-user diseconomies. The TP| Applications are, however, very different from the
Mount Newman Application and, as a result, diseconomies cannot be discounted by the
Council in this case, for the reasons set out below.

The Mount Newman Application

The Council discounted the impact of diseconomies in the Mount Newman Appfication. In
paragrapiis 3.7-3.10, 6.70 and 6.283 of the Council's final recommendation, dated

23 March 2008, in respect of the Mount Newman Service (the Mount Newman Final
Recommendation), the Council made it clear that it regarded the Mount Newman Service
as being confined to a service from a point in the vicinity of the proposed Mindy Mindy mine
to Port Hedland and that it did not include a service between other points on the Mount
Newman railway line.'®

% The paint to point nature of this service was confirmed by the Full Federal Court in Rio Tinlo Limifed v Australian
Compelition Tribunal [2008] FCAFC 8.

ejnm AQ1103201682v1 805368850 304.2008 Page 20



516 The Council relied on the limited ‘point to point’ nature of the service in its assessment that
the foreseeable third party demand for usage of the Mount Newman Service would be
limited to 10mtpa (see paragraphs 6.65 — 6.80 of the Mount Newman Final
Recommendation). As total third party demand would be limited to 10mtpa, and to one or
two third party users, the Council maintained that it was able to discount the diseconomies
that would be likely to eventuate from third party access.” On the same basis, the Council
also discounted comparisons with the problems in the muiti-tiser facilities used for coal
exports on the East Coast of Australia. For example, in paragraph 6.269, the Council said:

In comparison, BHPBIO, as the provider of the Mt Newman Service, would Jikely be obliged

to niegotiate wih ohe, or possibly two, frack service customers that would account in toial for
less than 4 pet cent of total foreseeable demand for the Mount Newman Service.

and in paragraph 6.270, the Council concluded:

Giver the different nalure of access, the Council therefore considers there is litile vatue in
extrapolating to the current matter from issues associated with the Dalrympie Bay Coal
Terminal and the Hunter Valley coal chain.

Greater diseconomies at risk by declaration of the Hamersley Service and Robe Service

517 The Hamersley Servica and the Robe Service are different from the Mount Newmnan
Service in a number of key respects, and for that reason, the Council cannot discount the
diseconortiies that would flow from a declaration of the Hamersley Service and the Robe

~ Service in the same manner as it did for the Mount Newman Service. The key differences
are:

- the Hamersley Service and the Robe Service are clearly 'all points’ services, that is
they are services that would permit the railing of bulk materials between any two
points on the '‘Hamersley Rail Network' (paragraph 3.6 of TP Hamersiey
Application) and ‘Rohe Rail Network’ (paragraph 3.8 of the TPI Rohe Application).
In this respect, the TP| Applications differ markedly from the ‘point to point’ service,
to which access was sought by FMG in the Mount Newman Application;

. given the ‘all points' nature of the Hamersley Service and the Robe Service, there
are potentially many more users of these services than the Mount Newman Service
and the foreseeable demand for these service is potentially very high;

. neither the Council, TPl nor RTIO can predict with any confidence whether, and
how many, new third party mines will be developed, and where they might be
developed, as this depends on many factors such as the outcome of numerous
exploration programs and the demand and price for iron are overthe 20 year
petiod for which declaragtion is sought;

. iron ore demand and prices have grown at a much faster rate than was forecast at
the time that submissions were made regarding in the Mount Newman Application.
Consequently, demand and price forecasts have increased and keep increasing
(both of which increase the impact and cost of disruptions created by third party
users).

7 Paragraphs §.260 — 6 263 of the Mount Newman Final Recammendation
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The four categories of diseconomies and other costs that will low from allowing third party
access, and the quantification of the costs associated with them, are discussed below.

Defays ta Expansions

Experience shows access will cause delays fo expansions

The single-user integrated infrastructure facilities that have been a feature of the Pilbara
iron ore industry have been widely acknowdedged as the reason that the iron ore industry
has been able to be so responsive to the surge in demand that was triggered by the
unexpectedly rapid rise in the industriafisation of China from 2001."® By contrast the coal
industry has failed to capture the same opportunity, which was equally available to it.

Attached as Annexure 4 is a report by Dr Brian Fisher (the Fisher Report), formerly
Executive Director of the Australian Bureau of Agricuttural and Resource Economics
(ABARE) and the Chaitman of the Exports and Infrastructure Taskforce that was
commissioned by the Prime Minister in 2005 (the Exports and Infrastrnucture Taskforce)
to identify and report on bottlenecks in Australia's export infrastructure, In the Fisher
Report, Dr Fisher compares the growth in world trade of coal and iron ore and focused, in
particular, on seaborne trade. Dr Fisher points out that between 1998 and 2008, there was
very significant growth in the demand for both commeodities, underpinned by the industrial
transformation of China,

Table 1: Giobal trade in coal and iron ore, 1998-2006

Exports {Mt) 1998 1999 2000 2001 2002 2003 2004 2005 2008
Woarld — coal 5433 5497 6158 6717 6740 7Z 3 7793 7884 8546

World — 4645 4716 5347 5687 5821 6260 6532 6887 7556
seaborne coal

World - iron ore 4536 4375 4990 4933 5338 5816 6725 7359 7629

World — 3545 3482 3807 3802 4230 4706 5185 5080 6241
seaberne iron
ore ()

Source: Australian Commodity Statistics (2006) and Kate Penney, Research economist, ABARE
(pers. Com. 5 and 13 November 2007)

(a) Exports from the major seabome exporters, Australia, Brazil, India, South Africa, Mauritania and
Venezuela

In the case of both commodities, there was a significant upswing of price from about 2002
presenting an opportunity for Australian exporters to capitalise on that price surge by
increasing exports.

However, only Australian iron ore was able to take advantage of that cpportunity, The
increase in coal exports from Australia remained on a relatively steady path of

approximately 4.5% per annum, notwithstanding the significant surge in demand and price.
Dr Fisher coneludes that there is no statistical evidence to suggest that Australian coal

'® See, for example, Fisher and Ross, page 372 and page 305

ejhm AQ1103201682v1 505369650  304.2008 Page 32



exporters have responded positively in terms of total coal shipped to the positive price

signal from the intemational market in the early part of the decade"™.

5.23 By contrast, from 2602 the growth in Australian iron ore exports increased from 4.4% per
annum to 10.5% per annum. lron ore exporters were able to, and did, respond to price
increases associated with increasing demand from China in the eary part of this decade.
As a resuit, Australia held its share of the world seabome iron ore trade, but lost share to
overseas competitors in the world seaborne coal frade.

5.24  DrFisher concludes that the reason for the difference in response is the fact that coal
exporters had to rely on 'multi-user, regulated infrastructure whereas iron ore exporters

utilise single-user, owner operated integrated infrastructure' *

5.25  This conclusion is consistent with the findings of the Exports and Infrastructure Taskforce.
In the report released by the Exports and Infrasiructure Taskforce in May 2005 (the
Taskforce Report™), the following observations were made:

. Even though capacity issues at the coal ports are now being addressed to some:
extent, t is worth noting the contrast with iron ore ports. While these ports too have
had capacity problems, there is every sign that, first, there have been few
difficulties in efficiently allocating spare capacity and, second, a coordinated
response has been rapidly deployed that will result in integrated expansion of mine,
rall and port. (Page 30)

. There is a stark conirast here. Where Australia's logistics chains are vertically
integraled and are subject to much less economic regulation, the response to
increased global demand has been timely, effective and efficient. In contrast, in
those pars of the economy where ecanomic regulation sits between investors in
exponl related infrastruciure and users, lengthy delays have been widespread, as
infrastructure owners, users and regulators focus more on shifting siices of the pie
than on ensuring that the pie expands to mesl competing demands. (Page 2)

. Difficulties in the response of infrastructure providers to changes in demand can
also arise from the need to ensure coerdination of invesiment decisions between
the infrastructure owner and the users of thaf asset ... Even when the number of
users is relatively small, the task of efficlently coordinating investments in
infrastructure services may pose substantial challenges. (Page 17)

. Historicaily, vertical integration belween infrastructure providers and the aclivities
that most rely on thelr services has been a way of avoiding these complications ...
Difficulties in organising all the parties required for com plem entary investments to
occur, and in securing agreement as to the sharing of the costs of needed capacity
expansion, can paralyse the capacity expansion process ~ perpetuating
bottlenecks that all parties would be better off resolving. (Pages 17 to 18).

5.26 Rio Tinto Group Companies are heavily involved in the coal industry in Eastem Australia
and have sxperienced the frustrafion and cost of not being able to increase coal exports to
capitalise on the opportunities presented by the surge in coal demand. The following table

"® Fisher Report, page 6.
* Cisher Report, page 10.
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sets out, for the period between 2002 and 2007, the total tonnage of coal shipped from the
three multi-user ports from which Rio Tinto companies export coal {Throughpu):

Table 2
Year Throughput (MT)
Port Waratah Coal Services - Newcastle
2002 70.5
2003 74
2004 77.8
2005 80.3
2006 79.8
2007 84
Gladstone RG Tanna and Barney Point
2002/03 38,2
2003/04 425
2004/05 436
2005/086 45.2
2008007 51.0
Dalrymple Bay Coal Terminal (DBCT)
2002/03 43.1
2003/04 436
2004/05 50.5
2005 51
2008 52
2007 455

5.27 It should be noted from the above table that DBCT has had almost no increase in
throughput and that throughput at Port Waratah and Gladstone increased by about 24% in
total over a 5 year period. There was, in fact, no significant capital expansion of DBCT
until 2005 or of Port Waratah or Gladstone until 2006. This failure to significantly increase
throughput or undertake capital expansions has occurred, notwithstanding the increase in
demand for world seaborne coal from 568.7 million tonnes in 2001 to 755.6 million tonnes
in 2006 (see Table 1 above).

5.28 The above figures for coal should be contrasted with the throughput increases that have
been realised at the Dampier and Cape Lambert ports through which RTIO exports iron ore
via an integrated single-user infrastructure chéin. The corresponding statistics for the
RTIO ports combined, between 2002 and 2007, are as follows:

# Attached as Annaeaure 13
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Table 3

Year Throughput
2002 1039
2003 107.7
2004 1271
2005 143.1
2006 150.1
2007 160.8

Thus, exports from RTIO's single-user integrated facilities over the past 6 years increased
by about 55%, compared with a 19% average increase at the multi-user facilities which
Rio Tinto's coal operations use.

In order to achieve these increases in iron ore throughput RTIO undertook significant mine,
rail and port capacity expansion programs. This investment included upgrades to the Port
of Dampier and Cape Lambert, significant rail duplication and the construction of the new
Lang Hanzock railway and the construction of new mines and mine expansions.

The figures in Tabies 2 and 3 above illustrate the findings by the Exports and Infrastructure
Taskforce and the observations by Dr Fisher in the Fisher Report. tis clearthat
expansions to multi-user infrastructure are not undertaken, or are delayed, when compared
with expansions to a single-user integrated operation.

Reasons why access will cause delays in expansions

The reasons delays are inevitable in a multi-user environment are twofoid:

. first, even if the third party user does not have the right to participate or be involved
in any expansion (an unlikely scenario, as access terms are likely to require the
facility owner to consult with co-users about expansion plans and offer participation
rights) in practice the co-user's consent or acquiescence will be required (a
Consent Requirement),

. secondly, if (as is usually the case) the access terms require the facility owner to
consult with co-users about expansion plans and offer rights of participation, the
time taken to agree or determine all relevant aspects of the expansioh is
significantly longer than in a single-user situation (a Consuftation Requirement).

Each of these causes of delay is discussed helow.

The Consent Requirement

It is invariably the case that the access provider or a user cannot unilaterally insist on
expansion or modification to.a multi-user facility (either in its physical configuration or in
how it is operated) if this will impact the rights of any other users. The terms of access will
always guarantee each user certain minimum rights to obtain track access. Examples of
how expansions can impact on users , and where their consent may be required, fall into
the following categories:

. Temporary impact of project works: expansion works will commonly involve
some temporary reduction in capacity, impacting users. Users may have an
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absolute right to capacity (meaning project works cannot be carried out without
their cansent) or, at minimum, would have rights around the timing and extent of
project works that interrupt their track access and consultation rights.

. Changes to infrastructure: a capacity expansion programme may involve
changes to physical rail infrastructure which could affect users. An extreme
example of such a change would be a change to the gauge ofthe rail. Clearly one
would expect such a fundamental change not to be made without the consent of
users. Less extreme infrastructure changes that could be made that would affect
users inciude such things as a reduction in axle loads (for example, if one side of a
dual track constructed for the purposes of an expansion has a lower axle load),
changes to train control systems, changes to communication systems etc.

. Changes o network operating practices: that would impact users of the network
(which may also require changesto third party infrastructure or equipment).
Examples of such changes include:

— a move to automated trains requiring new equipment and operating
procedures for each train;

— a change in train equipment (eg new control systems in locomotives, faster
more efficient locomotives or new track protection equipment);

— more flexible seheduling to maximise efficiency but requiring larger
stockpife facilities at both ends;

— a change to optimal train lengths, requiring consequential changes to
loading and unioading facilities (such as loop size) or an increase in the
number of locomotives for each train;

— a decision to increase capacity by increasing the number of consists
(thereby increasing cycle times (due to increased waiting times), meaning
that ail users will need to increase consists simply to maintain capacity).

5.34  |fthe rights of co-users are affected by any proposed change, and those users consider it
in their interests to object, they will invariably do so. Once a dispute arises, there is
inevitably delay. Ultimately, it may be a very len gthy delay with parties having to resort to a
regulator or arbitrator or the courts to settle the dispute. The Council recognised that these
delays could oceur in the Mount Newman Final Recommendation:Z

535 The Council accepted that the impact of diseconomies of scope will be influenced by the
extent to which arbitrated outcomes (ie ~ the terms of access) allow the provider to retain
operational control of its facility. The Council suggested that if the ability to make
‘reasonable decisions' on capacity expansion, technological change, maintenance and
scheduling are left in the hands of the provider, the extent of diseconomies are likely to be
minimised®.

* Paragraph 5279 of the Mount Newman Final Recommenation

“ Paragraph 6 279 of the Mounz Newman Final Recommendation
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The fact that the Council limited the situations where the provider could act unitateraliy to
cases where the decisions were ‘reasonable’ demonstrates the problem. Itis most
unlikely that access terms would allow the provider to act unilaterally and thereby affect the
rights of users or impose costs on users if the action was unreasonable. However, the fact
that the requirement to be reasconable’ exists allows endless scope for a difference of view
to arise. Ifa third party user wishes to frustrate the expansion plans ofthe infrastructure
owner and other users, it has only to claim that the action is unreasonable and litigation or
arbitration will ensue.?

The Consuftation/Participation Requirement

Ifthe access terms allow co-users the right to be consulted andfor to request or consider
participation in expansions (as could be expected), the decision making process is much
more complex and drawn out than in a situation where there is a single-user. Indeed,
irespective of the access terms, if a service is declared under Part [IA a third party could
trigger an access dispute in which it sought to have a facility expanded to accommodate its
requirements (see Section 44V/(2)(d)). Given the existence of this right, as a practical
matter, the facility owner would need to coordinate its own exparisions with any third party
users and others who may require expansions. Insuch a muiti-user environment there are
inevitably differences to be negotiated over when to expand, the extent of the expansion,
the allocation between the users of the expanded capacity, the expansion costs and how
they will be allocated, the responsibility for cost over-runs and the project management of
the expansion program. Examples of the reasons for such difference inciude:

. some parties may be production constrained;

. some parties may have strategic motives such as a desire to frustrate expansion
by their competitors;

. some parties may be reluctant to flag to their co-users (who are their competitors)
whether or not they wish to expand as they see this as market sensitive;

. some parties are likely to be more financially constrained than others;

. parties may have a genuine difference of view as to whether or not demand
warrants expansion.

These and other issues often lead to disputes which need to be resolved through
arbitration or regulation before an expansion is commenced. In the context of expansions,
one need only consider the scenario in which a user ofthe Hamersley Service or Robe
Service, with consent or consultation rights, had no requirement for further capacity. Their
invoivement in such decision making creates a misalignment between risk and
accountability for performance. Even if there is a group of users who all want to participate
with the access provider in an expansion, the time taken to obtain consensus about the

22 Section 44270 ampaowers the Federal Court to- make avariety of ordsrs, including injunchons and damages awards, if a
party Lo an access arbitrgion determination contravenes that determination. The ability of third parties to brihg Federal
Court procaedings seeking an injunction er damages for conlravention of a dstermination reinforces the point that RTIO
could not interfere with rights of access conferred by a determination through the implernentation of an expansion
programme without users' consent.
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size and form of the expansion, and for all parties to obtain financing, is considerably
longer than is the case for a single-user facility. It is axiomatic that when a number of
parties need to be involved in, or can be affected by, a decision, that decision will take
longer and be more difficult than if there is only one interested party. The experience with
multi-user facilities on the East Coast of Australia demonstrate this. It is no answer to state
(as the Council suggests in paragraphs 6.266 to 6.271 of the Mount Newman Final
Recommendation) that the East Coast facilities have different features from the anticipated
features of a declared Pilbara facility. Each East Coast facility has different features from
the others such as independent operation of the facility (as at DBCT) and operation by a
company primarily comprising user representatives (as at Port Waratah). As Dr Fisher
observes:

. the common denominator is that these facilities have not been expanded as rapidly
as single-user facilities to meet the surge in global demand; and

. once there are multiple parties there is a ‘disaggregation of interests' and in such
cases 'parties invariably look after their own welfare even if this is against the
interest of the industryffacility as a whole'.

As Dr Fisher concludes (at page 15):

The disaggregation of interests may stem from any number of sources, including differences
In production and risk profiles, differences in market expeciations, differences in access to
capttal, required rates of refurn on investment and hurdle rales, and/or informational
asymmetries. There may also be sirategic competitive reasons why cne firm or user may
wish to delay expansion projects while another may wish to proceed forthwith. As noted by
the Prime Minister's Exports and Infrastructure Taskforce, disagreement over the distribution
of gains from additional investment will aisc hinder efficient, profitable and timely
development of infrastructure in muili-user systems. No such issus exists in single owner
vettically integrated systems.

Conclusion on Expansion Delays

In summary, as Dr Fisher and the Exports and Infrastructure Taskforce conclude, and as
Rio Tinto has consistently experienced, multi-user facilities invariably lag behind single-
user integrated facilties in responding to opportunities for expansion. In the environment
that has been experienced in the resources sector over the past five years and the
environment that is foreshadowed to continue for the foreseeable future, the cost of failure
to capture these opportunities is huge as discussed below.

Quantifying Expansion Delay Costs

RTIO commissioned Port Jackson Partners Limited (PJP), a management consulting
company with extensive experience in analysing the iron ore industry, to estimate the
economic impact of delays to expansion that would be occasioned as a result of the RTIO
Rail Network becoming a multi-user facility. The PJP Report is attached as Annexure 5.

In the PJP Report, the dynamics of the iron ore industry are analysed and, based on RTIO
expansion announcements and analyst forecasts of future iron ore demand, PJP forecast
the rate of expansion that RTIO will need to undertake over the next 20 years to meet its
announced production targets and, thereafter, to maintain its percentage share of seabome
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iron ore sales. PJP then examines the direct impact on iron ore sales and revenues if
RTIO's expansions are delayed.

As PJP points out, if RTIO fails to bring its expansions into production according to the
timetable projected, it is highly likely that another producer will seize that opportunity and,
once this occurs, it will not be feasible for RTIO to 'win back' the. lost share of sales.
Accordingly the effect is that every delay in bringing expansions into production results in a
permanent loss of share of sales to RTIO. Moreover, the party that is best placed to seize
this opportunity is Vale, the largest iron ore praducer in the world with vast deposits of high
grade iron ore in Brazil. The loss to RTIO will almost certainly lead to a permanent loss in
share of seaborne trade for Australia.

To quantify the impact of delays to expansions, PJP assumes that each expansion
pregram over a 20 year period {which would in a single-user scenario take about two years
to complete) takes three years instead of two years and that 80% of the fost' volume is
taken by Vale or some other non-Australian producer. Based on the average price
forecasts by industry analysts the impact of this is a net revenue loss to Australia of $A63.8
billion (NPV of $A31.2 billion) over a 20 year period. Sensitivities were then conducted.
The most optimistic sensitivity (ie that each two year expansion program is delayed for onty
six months and only 50% of the lost volume is taken by overseas producers) still vields a
huge net cost to Australia ($A23.9 billion revenue, NPV of $11.7 billion).

Whilst these figures are very substantial, the outcome is not sutprising given the tonnages
and values involved. Even one delay of one year in completing one 20 million tonnes
expansion would cost in the order of A$2.0 billion in lost revenue (based on average
analysts price forecasts applied in the PJP Report) without taking into account the loss in
subsequent years of that tonnage having been captured by a foreign competitor. The
magnitude of the potential losses are such that it is futile to question whether the projected
delays will occur for every expansion. The experience at the East Coast coal facilities
would indicate that this is likely and that the delays may well exceed 12 months. Any delay
will lead to a significant loss of revenue.

Displacement Costs

Access wi j nt costs

The second category of cost that would inevitably be caused by access in the current
environment is the cost that will be incurred by RTIO when it has to accommodate each
request for capacity made by a third party (whether this is the initial request for capacity by
a new entrant or a request tsy an incumbent for increased capacity). RTIO's Rail Network
and its mine and port facilities are being expanded to cater for RTIO's requirements as
quickly as possible. If RTIO is required to accommaodate third party tannage, it will have to:

. mode! what is required to accomrnodate the third party;

. agree on the scope of work required to accommodate that tonnage (or have it
determined by an arbitratoriregulator); and

. undertake that work.

In the current environment, & is inconceivable that such a distraction will not interrupt
RTIO’s own expansion timetable. The limited resources for undertaking major project work
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are well known and it is logistically not possible to undertake an expansion project to cater
for a third party as well as a major RTIO expansion project. The effect of this is that the
third party tonnage will be likely to substitute for RTIO tonnage. As Dr Fisher points out in
the Fisher Report:

Effectively, ore from a small higher cost firm or firms will displace output from an integrated

operation. in my opinion, such an outcome would be welfare reducing and to the overall
detriment to Australia ™

There is ample evidence available to support the position that there is not an endless
capacity to undertake expansion projects and that if rescurces are devoted to one project
this will be at the expense of other projects. RTIO Expansion Projects currently has
vacancies for 27 engineering staff, including four project managers. Two of its major
contractors, Calibre and SKM, have vacancies for 103 and 172 engineering staff
respectively. This is the situation before RTIO's 320mtpa expansion works move into the
full construction phase when total staff demand will increase from about 1200 in 2008 to
2000 in 2010. RTIO believes it will need to increase its Pilbara labour force by around
1800 employees between 2008 and 2013 as a result of the proposed 320mtpa expansion.
These additional staff will need to be obtained in an environment of acute skilled labour
shortages in Western Australia. There are currently in the order of 76 major infrastructure
projects being undertaken in Western Australia, 43 of which have a forecast capital budget
of in excess of $1 billion.® The Westem Austraiia Chamber of Commerce and Industry in
a discussion paper entitted 'Building Human Capital' dated November 2007 concluded that:

... if economic growth can be maintained at the average rate of growth experienced over the
past six years, then t is expected that an additional 460,000 workers will be required in the
WA economy over the next 10 years. In the absence of measures to grow the workforce
sufficienily, it is estimated that there wil be & shortfall of 150,000 workers in Western
Ausiralia by 2017 7

In this environment, it is simply not possible for RTIO to undertake a project to
accommodate third party access without impacting RTIO's own expansion projects.

This problem is exacerbated by the lead times in obtaining equipment and facilities
consistently becoming longer. For example, just to obtain camp accommodation and office
facilities for a substantial team engaged on a major project in the Pilbara has a lead time of
twelve months. If long lead time items have to be diverted from an RTIO project to
accommeocate third party requests (for example, if a camp facility has to be diverted) then
again this will lead to RTIO projects being defayed to accommodate the third party access
requests.

* Fisher Report, page 16.

* The Pit Crew Report, December 2007,
¥ Pags 105-106. See zlso The Australian Newspapsr on 17 April 2008 which reported thet:

The [Australian Chamber of Commierce and Industry] peiicy director Daniel TeRen said the labour sh ortage was
tha most critical issue affecting the services sactar, which accounts for 78% of GDP. He said that the mining
boorn has led to a moyement of labour away from the services sector,
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tifying Di. t Costs
Because no firm forecast of third party demand can be made (both in terms of quantum
and timing), it is very difficult to estimate the cost of the tonnage lost by RTIO due to its
being displaced by third party tonnage. As RTIO has noted at paragraph 5.17 above,
no-one ¢an predict with any confidence what the demand for the service will be. As
discussed in paragraphs 6.46 to 6.58 below, modelling indicates that further expansion (ar,
more likely, duplication) of substantial key sections of the RTIO Rail Network is likely to be
required to provide capacity for any third party tonnage. Itis reasonable to assume that
any third party capacity added will displace at least the same RTIO capacity. As
mentioned in paragraphs 5.45 to 5.49 above, this result ensues simply because, in the
current environment, expansions are being undertaken as quickly as possible and there is
no ability to accelerate the expansion program. Diverting resources to expand rail capacity
for the needs of a third party will therefore delay RTIO's own expansion works.

Based on the analysis in the PJP Report, it can be extrapolated that a loss of only 20
million tonnes capacity (the impact of third party tonnage displacing RTIO’s volume) will
equate to lost RTIO sales of 369 million tonnes over 20 years and lost sales revenue of
A$22 3 billion.

Whilst it might be argued that this is not a net loss to Australia (in the sense that the RTIO
tonnage will be displaced by other Australian tonnage supplied by the new entrants), it is
highly likely that the quaiity (and therefore value) of the new product will be lower than the
high quality RTIO ore that it displaces. Even if the value differential were only 10%, the
cost to Australia would be approximately A$2 billion.

Loss of System capacity
Access will cause loss of system capacity

In addition to the delays to expansion and the displacement of RTIO's capacity, there are
losses in operating efficiencies and system capacity that invariably come about as a result
of multi-usage compared with single usage.

In his affidavit of 21 December 2007 filed in the Tribunal proceeding relating to the Mount
Newman Application, Mr Stephen O’Donnell estimates that between 10 and 20% of system
capacity is lost because of the scheduling that has to be imposed to cater for multiple users
compared with the situation that pertains in a single-user system (paragraph 25 of
affidavit). This is consistent with the submission made at paragraph 11.11 in RTIO'
submission of 6 May 2005 in relation to the Mount Newman Application, where Mr David
Irwin, then Business Manager - Coal of Pacific National, related his experience of multi-
user systems and the inevitable loss of capacity.

The loss of capacity that flows from multi-usage is a direct result of the inevitable
operational clashes and resulting inefficiency. Once more than one operator has rights to
share the same facility, clashes and inefficiencies are inevitable. In an integrated operation
run by one party, if an unexpected delay oceurs (for example, a breakdown at a mine
loading facility), the operator immediately becomes aware of the issue and can reschedule
trains. When this happens to a third party, there is inevitably a delay in communicating the
problem (if it is communicated at ali, eg, a third party may avoid reporting an equipment
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problem to avoid trains being diverted away from its mine and a possible loss of volume).
Further, re-scheduling trains must be agreed between multiple operators which, in tum,
delays a response to the problem and compounds the impact of the delay on the overall
system. Inits application TPI states that it ‘will accept flexible arrangements and times for
the running of its trains on the Hametrsley railway line and work with the Provider to ensure
that such access does not unduly interfere with or prejudice the Provider's existing
operations' (TPI Hamersiey Application, paragraph 3.12). Even if fixed timetables are not
necessary to accommeodate a third party, some degree of scheduling, coordination
negotiation and interaction between the service provider and the access user is
unavoidable. The example used above of what would happen when a TPI train breaks
down is a good illustration of the fact that having a third party on the system would cause a
loss of system capacity. No matter how flexible the arrangements are that TPI 'accepts’,
some significant loss of capacity will inevitably flow from muiti-usage.

The incentives of users in multi-user systems are different from the incentives in operating
a single-user system. While in both scenarios each producer aims to maximise its own
throughput, only in a single-user system is this consistent with maximising throughput for
the entire facility. In a multi-user system, producers are unwilling to give up any capacity —
even if giving up some capacity would result in a greater total system throughput. For
example, if a producer’s load-out breaks down in a multi-user system, it is optimal for trains

“to be sent to an aiternative load out. This does not happen in a multi-user facility because

there is no incentive for it to happen. Capacity is therefore wasted.

Specific operational inefficiencies

In addition to the loss of system capacity and operational efficiencies that would arise
inevitably from turning any single-user facility into a multi-user facility, the operational
inefficiencies are even more likely to arise and have a significant impact in relation to the
TPI Applications for the following reasens:

. the fact that the TPI Applications couid resuit in very significant third party demand
for the Hamersley and Robe Services; and

. the impact that third party use would have on RTIO's proposed introduction of
driverless trains.

Each of these specific operational inefficiencies is discussed below.

Potentially significant volume

As discussed elsewhere in this submission, TP| does not attempt to forecast the
reasonably foreseeable demand for the Hamersley and Robe Services. There is potential,
however, for the demand to be vety significant given the multi-point nature of the
application, the number of companies with tenements close to the Hamersley and Robe
railway lines and the continuing growth in the world's demand for iron ore.

The O'Dornell affidavit and the statement from David irwin were made in the context of the
Mount Newman Application, where the Council conciuded that there would be third party
demand of only 10mtpa and only cne or two third party users. Aithough having even one
or two users and 10 million tonnes of demand would cause a significant loss of system
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capacity, the larger number of third party users and the greater the demanad, the greater will
be the logs of system capacity.

Drverfess trains
RTIO announced on 18 January 2008 that it intends to adopt Autonomous Train
Operations technology (ie driverless trains). it is expected that this will be introduced on a

progressive basis from mid-2009. The trains will be operated from a Remote Operations
Centre (ROC) located in Perth.

Automated trains are expected to yield significant improvements in efficiency. One such
improvement will be the elimination of crewing issues. RTIO has experienced increasing
difficulty in arranging availability of train crews, especially at remote locations when the
existing crew's permitted hours of operation have expired.

Third party trains on RTIO’s rail network would be manned. It is clear that the service
sought in the TP| Applications does not extend to require RTIO to operate TPI's trains for it.
If TPl required RTIO to operate its trains through the ROC a separate application for
declaration of such a service would be needed. Furthermore it is unlikely that such an
application could be accepted given the intellectual property exception to the definition of
'service’ in Section 44B.

Manually operated third party trains on RTIO's Rail Network are likely to experience the
same inefficiencies as RTIO currently faces with its manned fleet. Moreover delays
experienced as a result of such inefficiencies will flow through to RTIO's operations and
thereby deprive RTIO of much ofthe efficiency gains that it would otherwise have gained
from its automated fleet,

For example, if a third party train is required to change crews and the new crew does not
arrive on time, the 'parked' train will occupy a siding and thereby delay other trains that
require access to that siding. This is one impact currently experienced by RTIO as a resuit
of crewing problems.

Angther example is train breakages (ie decoupiing of ore cars). This can be caused by
driver error (eg aceelerating or braking at the wrong time.— something which is often
counterintuitive due to the length of the trains requiring braking when the locomotive is on
an uphill grade but most of the train is in descent or vice versa), A train breakage can be
very disruptive to the entire system, but with fully automated trains, breakages due to driver
error should be eliminated.

There are likely to be other clashes and inefficiencies flowing from the mixing of manually
operated third party trains with RTIC’s automated trains. There are several examples
throughout the world of automated rail systems (eg metro lines in Paris, Lille, Lyon,
Singapore, Dubai, Copenhagen, Nuremburg and San Francisco). These systems are
dedicated to automated trains, not a mixture of manned and automated trains. Apart from
technical challenges, the efficiencies generated by automation would be severely impeded
if it were otherwise.

The 10-20% loss of capacity estimated by Mr O'Donnell to arise as a result of inefficiencies
flowing from a change in a railway from single-user to multi-user status is based on
traditional rail operations where all trains are manually operated. On the RTIO system it is
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likely that this estimate is ¢conservative, as the change in status will involve the added
complication of seeking to operate manually driven trains on a system that would othernise
be fully automated, thereby attracting all the inherent inefficiencies described above.

Quantifying the Loss of System Capacity

It is possible to seek to quantify the cost of lost capacity due to operating inefficiencies. Mr
O’Donnell estimates the cost to capacity to be 10-20% (which, for the reasons given above,
may be conservative). To rectify this, there would need o be an increase across the board
of capacity of the entire RT|O Rail Network. However, this would produce no net gain in
capacity compared with the situation that occurs under the current single-user integrated
system. Further, for the reasons outiined in paragraphs 5.45 to 5.49 above, undertaking an
expansion program in the current environment is likely to be at the expense of another
expansion program that would achieve a real increase in capacity. Accordingly, in the
current environment this lost capacity cannot realistically be regained and the effect of the
lost capacity will have to be borne,

Based on extrapolation from the analysis in the PJP Report, the cost of a loss of 10-20%
(say 15%) of RTIO production using the RTIO Rail Network, over a 20 year period, results
in a loss of 923 million tonnes of sales, which means foregone revenue of $A55.6 (3A31.4
billion NPV). This is the loss compared with the situation that would exist if these system
losses were not imposed by changing the nature of the facility from single-user to muiti-
user. Itis possible that some percentage ofthe loss may be captured by other Australian
preducers, provided they are not also suffering from similar inefficiencies. Consistent with
the assumptions in the PJP Report, if 80% of the loss were captured by non-Austraiian
praducers, the costs to Australia will be [ost tonnes of 738 mtpa and lost revenues of
A$44.5 billion (A$25.1 billion NPV).

Disincentives to invest

The final category of costs that would arise from access is the huge disincentive to invest
that access will impose.

As stated above, the 2007 amendment to the TPA inserted an objects clause that provides
that one of the objects of Part l11A is to ‘promote the economically efficient operation of, use
of and investment in the infrastructure by which services are provided ...' [emphasis
added].

In the Taskforce Report, the Exports and Infrastructure Taskforce made a clear link
between vertically integrated supply chains and the economically efficient investment in
infrastructure (at page 2):

\Where Ausltralia’s logistics chains are verlically integrated and are subject to much less
econemic regulation, the response o increased global demand has been timely, effective
and efficienl. In contrast, in those parts of the economy where economic regulation siis
belween investors in export related infrastructure and users, lengthy delays have been
widespread, as infrastruciure owners, users and regulalors focus more on shifting slices of
the pie than on ensuring that the pie expands 1o meet competing demands.

As discussed below, the very nature of multi-user systems operates as a disincentive to
investing in the expansion and improvement of facilities, when compared with single-user
systems.
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it is vital that there be sufficient investment in infrastructure

5.74 There is no more pressing issue facing Australia's economic development at present than
the underinvestment in infrastructure, and the consequential bottlenecks that are created
and subsist in supply chains, which in turn adversely impact on Austraiia's overail
economic performance. Investment in infrastructure is a problem that the Commonwealth,
State and Termritory governments and their agencies have sought to address for some time.

575 The Exporis and infrastructure Taskforce has highlighted that the delay and deterrence to
investment is the key problem facing infrastructure. [t stated:

What is concerning, however, are the difficulties that have been encountered in respending
te those pressures [on capacily caused by increased demand] by investors in some parts of
our infrastructure. If our problem in earlier years was al times profiigate investment by
government owned monopolies, the risk today is that efficient, commercial investment will be
delayed or even deterred by inappropriate policy setlings. Simpler, more transparerit,
predictable and accountable regulation is of key impartance in this respect.®

5.76  Inits Statement on Monetary Policy in February 2005, the Reserve Bank of Australia (the
RBA) indicated that, with the rise in both global demand for commodities and in commaodity
prices, a key issue for the Australian economy would be Australia's ability to meet that
demand and whether further increase in demand would give rise to capacity constraints
(and consequently upward pressure on wage and price inflation). In 2004, production was
unable to keep up with the strength of giobal and domestic demand. The RBA particularly
drew atterition to the ability of infrastructure in the mining sector to meet demand. It stated
(at page 2):

The clearest indication of emerging pressures on capacity has been in the disappointing
performance of expons to date, which has been associated with a widening of Australia‘s
current account deficit. While there has been a modest recovery in export volumes from the
trough reached In mid 2003, this has so far only lifted exports back to around their level at
the start of the decade. One factor likely fo have contributed to this disappointing
performance is the strong growth of domestic demand over recent years, which may have
adversely affected manufactured and service exports. Additienally, there are a number of
areas in the mining sector where supply battienecks have held back export growth
recently, though there are indications that capacity expansions in that area are nowin
train. [emphasis added]}

5.77 The Commonwealth government has recognised investment in infrastructure as vital to the
national interest. In January 2008, the Federal government announced the establishment
of Infrastructure Australia as a key driver in the plan to fight inflation. The Hon Anthony
Albanese MP, Minister for Infrastructure, Transport, Regional Development and Local
Govemment, stated that Infrastructure Australia will help fight inflation by boosting the
economy's productive capacity, unlocking infrastructure bottlenecks like clogged ports and
congested roads.” Part of Infrastructure Australia's mandate is to review the extent to
which governments can better facilitate infrastructure investment. Minister Albanese cited
‘decades of underinvestment in the nation’s transport, water, energy and communication

T agktorce Report, page 6,
21 January 2008 Media Release
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assets' and the need for Infrastructure Australia to develop Tong term solutions to
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Access will provide a disincentive to future investment

Numerous independent inquiries and parliamentary committee reports have warned that
third party actess to infrastructure will act as a disincentive to private investment in
infrastructure. The disincentives arise from the increased risk associated with regulated
infrastructure and the decreased return on investment when compared with unregulated
infrastructure.

The concern that mandated access would act as a disincentive to future investment was
expressed in 1983 in the Competition Policy Report by the Independent Committee of
Inguiry (the Hilmer Report), the report which ultimately led to the introduction of Part IlIA of
the TPA. At page 248 of the Hilmer Repont, the following is noted:

The Committee is conscious of the need to carefully limit the circumstances in which one
business is required by iaw 1o make its facilties avallable to ancther. Failure to provide
appropriate prolection to the cwners of such facilities has the potential to undermine
incentives for investrent.

Further, at page 251, it is noted that:

... when considering the declaration of an access right to facilities, any assessments of the
pubiic interesl would need to place special emphasis on the need to ensure access righis
did not undermine the viability of long-term investment decisions, and hence risk deterring
future investment in important infrastructure projects.

Similar concems were recognised by the House of Representatives Standing Commitee
on Communications, Transport and Microeconomic Reform in a report published in 1988
entitled Tracking Australia®’. The Productivity Commission has repeatedly raised
concerns that mandated access may diminished incentives for investment. For example, in
the Productivity Commission's report Progress in Raif Reformm in 2000, the Commission
commented, at page 163:

Mandated access to the privately owned integrated railways supporting large export
operations (like the Pilbara iran ore operations} may benefit new mining operations but this
may be al the expense of incumbents and the national interest as a whole. When
incumbent track owners lose their ability to act in their own commercial interest they may
withdraw from fulure investment.

Further, at page 175, the Productivity Commission noted that:

Regulation may diminish incentives for business to invest in infrastructure facilities. The
negative impacts on investment are particularly imporant in the raif industry since the lack of
suitable investment in rail infrastruclure is a major factor limiling the industry's growth and
future prcnspet:ls.g2

% 25 February 2008 Madig Relezse

3! See pages 73 and 74.

# Seg aiso Productivity Commission's Raview of the National Accass Regime Enguiry Repart (2001) in the averview at
pages xvii end xix and page 87 and the Prodyctivity Commission's report on the Raview of Nafional Competition Policy
Reforms released on 14 April 2005 gt pages 296 and 208-299
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5.83 Dr Fisherin the attached Fisher Report also comments on disincentives to invest created
by the imposition of access. Dr Fisher comments (at page 14):
Any access granted ex post to an existing firm's transport or handling infrastructure will
reduce the incentive of the incumbent to inves! in additional capacity to manage market

fluctuations, Further it will add lo the rigk of taking advantage of the cost savings assoclated
with making a larger Inilial infrastructure investmeni to meet planned develepment needs.

Muki-user iogistics groups do not succeed in promoting investment

584 Methods of co-ordination in multi-user infrastructure contexts may succeed in facilitating
agreement on allocation of existing capacity, but they are ill equipped to address the
disincentives to invest in expanding capacity.

585 The Hunter Valley Coal Chain Logistics Team (HVCCLT) was established to facilitate and
co-ordinate the response to capacity constraints in the Hunter Valley coal chain.
Subsequently the Capacity Balancing System {CBS) was introduced, which, as a resuit of
the cornmon user provisions in the terminai lease, requires existing users to ‘'squeeze up’,
to allow infrastructure owners to allocate capacity to new mines that come on line. The
ACCC stated that the mere existence of the CBS 'is reducing the incentive for the
development of a long term solution to these ongoing issues’. In its Final Determination on
applications for authorisation in relation to the Hunter Valley Coal Chain dated 23 April
2008, the ACCC recognised that underinvestment is a likely outcome if a facility that is paid
for by one party can be accessed by anoth er®

5.86 The ACCC stated that amongst the public defriments of the CBS was the impact on
investment in the Hunter Valley Coal Chain.* Although the ACCC noted that expansion
activities had been undertaken in the Hunter Valley Coal Chain in the past three years, it
also noted that there was a2 reduced incentive to develop a long tarm solution to ongoing
capacity constraints (e, to expand the capacity).”® The ACCC stated that no significant
progress had been made in long term planning for addressing the capacity constraints in
the coal chain® It then stated that one of the hindrances to developing the long term
solution was the fact that the port was subject to ‘common user' provisions which allow
multi-user access to the port (ie, third party access rights).

5.87  Fisher and Rose also acknowledged the successes of the HYCCLT, but stated (at
pages 372 to 373):

To date, the gains from operation of the logistics team have arisen almost entirely from ils
focus on eperations, rather than through its influence on investment patiems.

# KCCC Final Determination on Applications for Autharisation lodged by Newcastie Port Corporation nd Donajdson Ceal
Pty Ltd 1n respect of a Capacity Balanging System in the Hunter Valley- Coal Chain dated 23 April 2008, page 332.

* ACCC Final Datermination on Applications for Authorisation lodged by Newcastle Port Corporation and Donaldson Goal
Pty Ltd in respect of & Capacity Balandng System in the Hunter Valley Coal Chain dated 23 April 2008, page 28

8 ACCC Final Determination on Applications for Authérisation lodged by Newcastle Port Corperation and Donaldsori Coal
Pty Ltd in respect of & Capacity Balancing System n the Hunter Vailey Ceoal Chain dated 23 April 2008, page 32.

38 ACCC Final Determination on -Applications for Authorisation lodged by Mewcastie Port Corporation and Donaldson Coal
Pty Ltd in respect of @ Capacity Balancing Systern in the Hunter Valley Coal Chain dated Z3 April 2008, page 32
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The Exports and Infrastructure Taskforce also recognised that whilst capacity allocation
schemes might play a useful short term role in allocating existing capacity, there is a risk
that these schemes will reduce the incentive to increase capacity.”

investment in iron ore infrastructure is threatened by access

The investment in, and development of, mining infrastructure in the Pilbara is the stand out
exception to the Australian infrastructure story. Whilst development in Australian
infrastructure is largely under funded (or unfunded) and almost always subject to delays,
infrastructure in the Pilbara has expanded rapidly to meet growing demand and higher
commaodity prices. The rationale for the success of single-user vertically integrated
facilities is that the very nature of the facilities encourages confidence in investment.

Those positive aspects of the design and operation of the chains are highly dependent on
the integrated planning, irivestment and operationai processes used by the owners. Intum,
investment in both the physical infrastructure and intellectual capital components of the
chains depends on their owners' confidence about future access and use of the fadiities.
Changes in access rules may greatly lower that confidence. Such a reduction in confidence
about the future value of infrastructure investmenis may have much broader application than
the paricular case al hand and have a negalive impact on economic aclivily more
generally.®

As set out above, the most commaonly quoted (and lamented) example of underinvestment
in infrastructure is in the NSW and Queensland ¢oal ¢chains. The reasons for the difference
between the operations of the Pilbara supply chain and the East Coast coal chains are
obvious. In the Pilbara there are single-user integrated systems whereby the
producersfinvestors hav e been confident that investment in the entire chain from mine to
port will enable them to capture the export opportunities as they arise. No such confidence
in the East Coast coal chains exists. Instead, oppertunities to increase exports are lost as
the decisions on investment in supply chain bottlenecks are delayed by owners and users
with diverse and often competing interests

The Exports and Infrastructure Taskforce highlighted the contrast between coal and iron
ore infrastructure. The Expeorts and Infrastructure Taskforce characterised the
development of regulated infrastructure generally as 'adversanal, cumbersome,
complicated, time consuming, inefficient and subject to gaming by participants’ with ‘too
many regulators and reguiatory issues. ..slowing down investment in infrastnicture used by
export industries'™ By contrast, although iron ore ports had experienced capacity
problems, there have been few difficulties in efficiently allocating scarce capacity and...a
coordinated response had been rapidly deployed that will result in integrated expansion of
mine, rail and port'.*°

¥ Taskforce Report, page 27
* richer & Rose, page 395.

® Tagidorce Report, pags 2.

* Taskforce Repor, pags 30
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c sion on disi j invest
The myriad problems associated with the East Coast coal ¢hains will arise in the Pilbara if
the current integrated single-user facilities are declared and become multi-user facilities.

Third parties will have the right to claim capacity and there will be no certainty in the minds
of investors that they will recoup the true costs that they will incur.

The inevitable result will be a greater reluctance by infrastructure owners to invest in spare
capacity — precisely the conditions that plague the coal industry (as well as several other
industries such as water, oil refining, etc) - with detrimental impacts on the Australian
economy.

Thus, there is a ‘double whammy'. In a multi-user scenario, not only is there a much more
cumbersome and time consuming process to undergo before implementing capacity
expansions (resuiting in delays with enormous costs as outlined in the PJP Report), but
there is a greater reluctance to undertake the investment in the first place.

Economy Wide S tudy

Because the 'public interest’ test in criterion (f) looks at the public or national interest {as
distinct from the interest(s) of any particular entity or entities — such as RTIO or TPI), RTIO
engaged Access Economics to undertake general equilibrium modelling to assess the
economy wide impact of the RTIO Rail Network becoming a multi-user facility. From this
work the economy wide impact has been estimated of the:

. Expansion Delay Costs; and
. the combined impact of Expansion Delay Costs and Loss of System Capacity
Costs.

Because most of the Displacement Costs would not be incurred by Australia (in the sense
that the displaced ore would be exported by a third party) this was not modelied by Access
Economics, although as stated in paragraph 552 above, because the third party iren ore
would almost certainly be of lower quality than the ore it displaces it would result in a loss
in revenue and an adverse impact on Australia (about A$2 billion gross assuming 10%
lower value ore displaces RTIO ore). '

A copy of the Report from Access Economics is attached as Appendix 6 (the AE Report).

The AE Report describes in detail the modelling technique used. In essence it estimates a
Westem Awustralia wide impact and an Australia wide impact of the changed policy settings
{ie lower iron ore exports).

The analysis reveals how substantizl the costs would be, notwithstanding that there are
offsets to the direct loss in the iron ore industry throughout the State and Federal
economies. Forthe Expansion Delay Costs alone the AE Report reveals that for the base
case (Scenario 2A in the AE Report, described in the following paragraph of this
subrnission as the ‘Base Case') assumed by PJP {ie, each expansion being delayed by 12
menths and 80% of the loss of sales being captured by overseas competitors) the net
present value (NPVY) of the impact over 20 years on GSP (State) and GDP (Australia)
wolld be as follows:
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Western Australia (GSP) Australia (GDP)
-A$13.4 billion -A$14.1 billion

Based on this analysis Access Economics then calculated the additional impact that would
flow from Loss of System Capacity Costs by applying the relevant assumptions to the Base
Case. Loss of System Capacity of 15% would (assuming an 80% loss to Australia) result
in additional lost export sales of 738 million tonnes over 20 years. Access Economics
estimates that a combination of Expansion Delay Costs and Loss of System Capacity
Costs {Scenario 28 in the AE Report) the net present value (NPV) of the impact over 20
years would be as follows:

Western Australia (GSP) Australia {GDP)
-A%$28.9 billion -A$29.6 billion

Thus the macro-economic impact of access to the RTIO Rail Networl is potentially very
substantial for both the State and Federal ecanomies, even without taking into account the
revenue losses arising as pan of Displacement Costs, the potentially huge costs arising
from Disincentives to Invest {discussed at paragraphs 5.70-5.94 above) and the increased
operating costs that TPI would incur as a result of its being required to operate at less than
full wagon capacity because of axle load restrictions on the RTIO Rail Network (discussed
at paragraphs 6.61-6.69 below). It is inconceivable that any percejved benefit from access
could outweigh such costs.

Conclusion on costs: Single-user iron ore infrastructure is vital to the Australian
economy

On the basis outlined above, the costs of access would amount to tens of billions of dollars,
even before taking inte account the unquantifiable impact of disincentives to invest.

These figures are very large and represent an enormous cost to RTIC and Australia.
Those advocating declaration of the Hamersley Service and the Robe Service (and
perhaps the Council) may assert they are exaggerated. However, when total revenue
anticipated from RTIO's operations over the next 20 years is considered ($A450 billion), it
is not surprising that any impediment to expansion or efficiency will result in lost export
revenue amounting to many billions of dollars.

All empirical evidence points to the fact that multi-user export facilities operate much [ess
efficiently than single-user integrated facilities —no one can point to evidence of the
contrary. Indeed, TPI does not even attempt to do so in the TP Applications, nor did the
Council attempt to do so in the Mount Newman Final Recommendation. Only relatively
small export tonnages need to be pemanently lost to foreign competitors to justify
preserving the efficiencies of RTIO’s current single-user systemn, even if that requires the
construction of another faciity.

It is therefore vital to the Australian economy that RTIO's iron ore infrastructure is retained
as single-user unregulated infrastructure. A single-user facility is infinitely better equipped
to address bottlenecks in Australian infrastructure, as it can better respond to demand by

-expanding facilities, utilising existing capacity and facilitating investment. The removal of

infrastructure bottienecks is critical to the Australian economy in terms of increasing
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5.104

5.105

5.106

5.107

productivity and improving Australian economic growth. The Exports and Infrastructure
Taskforce drew the direct link between removal of infrastructure bottlenecks and Australia’s
economic¢ wellbeing. It stated (at page 15):

However, the need to lift productivity is ongoing. It is important that any infrastructure
botllenecks be removed as this will lit productivity and Australia's potential economic growth
rate. While removing boltienecks will not guarantee increases in actual exports, it provides
the potential for increases if demand conditions allow them.

Benefits of Access
No tangible benefits

In the TPt Declaration Applications, TPI does not articulate any tangible benefits that would
flow from access to the Hamersley Service or the Robe Service. Instead, TPl asserts it will
provide a rail haulage service using the RTIO Rail Network and that doing so will result in
competitive terms for rail haulage being offered to tenement holders. TPI asserts this in
tum will promote competition in the market for iron ore tenements in the Pilbara (see
paragraph 12.3 of the TPl Applications). TPI has not provided any evidence, however, that
it will actually provide rail haulage services ifthe Hamersley Service or Robe Service was
declared. No business ¢ase has been explained and no customers who have indicated
that they will purchase such services have been identified. No tangible benefits of
declaration have therefore been identified. Even if TP] does provide rail haulage services,
for the reasons given in section 7 below, this would still not promote competition in any
market or promote economic efficiency in any way.

TPI otherwise states that the public interest is served by using the full capacity of the
Hamersley and Robe raiiway lines before building an altemative railway that might
adversely impact on native title rights or the environment. As discussed in

paragraphs 6.46-6.58 below, key sections of the RT]O Rail Networi will be at full capacity
in the near future. Any expansion of output will, therefore, require additional facilities to be
constructed with or without declaration. Further, for the reasons outlined in

paragraphs 5.53 to 5.69 above, it is single-user facilities that are best able to manage
operations to ensure that all available capacity is used as efficiently as possible. In these
circumstances, the public interest in avoiding environmental damage and interference with
native titte rights, would not be advanced by declaration.

Haulage of stranded ore

In the TP| Applications, TPI identifies companies that might wish to use TPi's haulage
service on the Hamersley and Robe railway lines. It then states that these companies
have no economically viable way of transporting their bulk matenals to port other than by
way of access to the Hamersley and Robe railway lines (see paragraphs 3.8 and 3.9).
Although TPI does not put its criterion (f) argument in this way, they appear to be arguing
that there is a public benefit in providing an econamically viable manner for the resources
of these mining companies to be fransported to port.

However, a close consideration of the companies identified by TPl in paragraph 3.8 of the
TPI Hamerstey Application and paragraph 3.10 of the TP1 Robe Application and cther
companies with deposits in the vicinity of the RTIO Rail Network reveals that they have
alternative transportation cptions if viable deposits are found. To illustrate this point, it is
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constructive to consider three companies, all of whom have announced significant
increases in iron ore reserves, since the date of the TPl Hamersley Application: FMG, the
Aquila/AMCI joint venture (APl and Brockman Resources Ltd {Brockman Resources).

FMG Solomon project

5108 In the Supplementary Submission, at paragraph 5.10(a), TPI refers to FMG's resource at
Solormon and alludes to the possibility of transperting that ore on the Hamersley rail
network from Solomon to a point south of Dampier and then building a rail spur from there
to Mineralogy's Cape Preston port. However, itis very clear that if access is not granted,
FMG will still be able to develop the Solomon Project. As TPI states at paragraph 6.41 of
the Supplementary Submission, FMG is proposing to construct the Kennedy railway line
from its Solomon iron ore deposit to join with the Chichester railway fine. This will enable
TPI1 to transport iron ore from the Solomon deposit along the Kennedy and Chichester
railway lines to port faciliies at Port Hedland. (See the maps behind Part 1 of Annexure 1,
as well as Annexure C to the TPl Hamersley Supplementary Submission).

5.108 In a television interview of 18 Navember 2007 for the ABC's /nside Business, on whether
access to BHP or RTIO's infrastructure is a ‘'make or break issue' for FMG, Exacutive
Director Graeme Rowley responded:

That's nol critical for our current operation out of the Chichesters at all. And in fact we can

operate from our new find on the Solomon area with a rail connection to our current line, and
operate successfully through Port Hedland*

Mr Rowley stated that access is therefore ‘icing on the cake' for FMG. Consistent with that
position, FMG's public announcements and presentations have not asserted that
development of the Solomons deposit or FMG's other Western Pilbara deposits is in any
way conditional upon access to the RTIO Rail Network. This stands in stark contrast to
submissions made by FMG in relation to Mindy Mindy in connection with the Mount
Newman Application.

5118 The history and announced plans of FMG demonstrate that it does not need access to
other companies’ rail infrastructure in order to get its iron ore to market. FMG was able to
obtain preject financing to construct a mine at Cloud Break, a new port at Port Hedland and
a rail line linking Cloud Break and Port Hedland on the basis of a 46mipa development at
Cloud Break. FMG's stated plans seem to contemplate that at least 80mtpa of iron ore
would be produced at the Solomon deposits and transported down the Kennedy railway
line, nearly twice the volume of ore that underpinned the much larger initial Cloud
Break/Chichester rail line/Point Anderson port development. There is every reason to
believe, therefore, that if the Solomon deposits are viable, they will support the
development of the first stage of the Kennedy railway line. Furthermore, there is every
reason to believe that if FMG's deposits in the Westemn Pilbara, such as Solomon West,
Flying Fish and Eliwana are viable, they will suppart the development of the second and
third stage of the Kennedy railway line.

Mt vvean 3t et ZAnsIeb S e Cab 0 T SR R
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The AP! Joint Venture: West Pilbara project

The West Pilbara iron ore project has been the major focus of the Australian Premium Iron
(AP) joint ventures exploration program since 2005. The joint venture partners are Aquila
and American Metals and Coal Industries (AMCH, APl's West Pilbara projects are:

. Red Hill joint venture (APl 60%, eaming up to 80% and Red Hill Iron Limited
20-40%);

. Mount Stuart joint venture {API 70%, Cullen Resources Limited 30%};

. Mount Elvire {AP| 100%); and

. Yallen joint venture (APl eaming 70%, Helix Resources Limited 30%).

In May 2007, Aquila announced an initizl JORC indicated and inferred resource forthe
West Pilbara iron ore project of 203 million tonnes at 57.44 FE. On 7 March 2008 that was
increased when Aquila announced that the West Pilbara resource hosts a 493 million
tonnes hematite iron ore resource, and that APl is looking at the West Pilbara project
supporting a 30mtpa direct shipping ore operation.’”

The West Pilbara deposits are located approximately 160 kilometres from Cape Preston
(the port being constructed by Citic Pacific) and 240 kilometres from a potential port at
Dixon Island. Aquila is currently investigating the possibility of constructing a rail line to
either of these ports (behind Part 2 of Annexure 1 is a slide taken frorn Aquila's

30 Novermnber 2007 AGM presentation showing the rail and port options being
investigated).

In summary, if the AP| Western Pilbara deposits are economically viable, it appears likely
that Aquila and its joint venture partners will he able to get their ore to market by
constructing their own rail line, linking their deposits to ports at either Cape Preston or
Dixon Island, without rail access to RTIC's Rail Network.

Brockman Resources: Marillana project

Brackman Resources' main project is the Marillana iron ore project, covering a 16 kilometre
strike length along the base ofthe Hamersley Range. On 30 August 2007, Brockman
Resources upgraded its exploration target to 100 million tonnes after continued drilling
success. Drilling last year confimed a JORC compliant indicated initial resource of

43.5 miliion tonnes. On 5 March 2008, Brockman Resources announced a 1.1 billion tonne
resource at Marillana, with an inferred and indicated resource in¢luding 1.06 billion tonnes
requiring beneficiation and 56.2 million tonnes of direct shipping ore. In all, Brockman
predicts the Marillana project could produce 550 million tonnes. of marketable product.”

The Marillana project is located approximately 5 kilometres from the BHPB rai line,

40 kilometres from the Hamersley railway line and 40 kilometres from Cloud Break and
FMG's Chichester railway line. As a result, Brockman Resources has a number of options
without declaration, including obtaining the rail haulage services from TPl using FMG's
Chichester railway fine.

* Haycock «, *Aquila boosts its iron ore hold in the Pilbara by 85% *UPDATE", MiningNews. net, 7 March 2008
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Other deposits

TP| may ciaim that, although the three companies cited in the illustrations above do have
alternative options, other smaller and/or more remote deposits may not have options
unless the Hamersley and Robe Setvices are declared and TP! provides rail haulage
services to the owners of those deposits using the Hamersley and Robe Services. Three
key points are made in response.

First, now that FMG has constructed the Chichester railway line, the cost of extending that
line. first to its Solomon depaosits, then to FMG's deposits further west in the Pilbara
(stages 2 and 3) and then potentially to connect up with other deposits is relatively smalll.
As TP| has stated it will provide rail haulage services to third parties using its own rail
network there is no reason to assume that it would not be possible for FMG to extend its
rail line to serve other deposits if economically viable.

Secondly, ifthe deposit is not sufficiently economically viable to support either the
construction of its own infrastructure or the extension of FMG's open access infrastructure,
then it would ciearly not be viable if it (or TPI) had to bear the full diseconomy costs that
third party access would cause as described above. If TPl or the third party does not bear
the fult diseconomy zosts it causes this would amount to RTIO subsidising the new entrant.
New entry facilitated by such subsidisation is economically inefficient and not in the public
interest.

Thirdly, for reasons discussed further in relation to ctiterion (a) in paragraphs 7.56to 7.58
below, in a hypothetical scenario in which there is spare capacity on the RTIO Rail Network
and there are deposits that could be developed if they obtained access, but would not be
economic to develop (or would be more costly to develop) if they built their own
infrastructure, then RTIO (provided it is able to camy third party ore without impeding its
operations) has every incentive to reach commercial agreement with the owner of that
deposit that will see that deposit developed, with the profits shared between the deposit
owrier and RTIO. RTIO may do so through purchasing the deposit, entering into a joint
venture arrangement, enter into a mine gate sales arrangement or some other
arrangement that does not impose the diseconomies of track access.

Conciusion on benefits of access
In summary, declaration would not generate any public benefits:
. TPI has not identified any tangible benefits likely to flow from access;

. for the reasons discussed in relation to criterion (a), access would not promote.
competition in any market;

. because key sections of the RTIO Rail Network will operate at full capacity inthe
near term and are being expanded as rapidly as possible, access would not avoid
the need for construction of further infrastructure and hence would not avoid
erivironmental damage or interference with native title rights;

® Haycock K, 'Brockman boosted on the back of massive new resource’ MiningNew s nat, 5 March 2008
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- aceess is not hecessary in order for iron ore deposits in the Pitbara to be
developed, as the history of the devetopment of the Pilbara, the history of FMG and
the analysis above shows.

1] Comparison of costs and benefits

5.122 Since Services Sydney, it is clear that criterion (f) requires a cost benefit analysis to be
unidertaken, in which the reievant decision maker (whether the Council, the Minister or the
Tribunal) weighs the costs of access against the benefits to be gained from access, and
asks whether, on balance, access would be contrary to the public interest. Given that
access will result in tens of billions of dollars of costs, and generate no public benefits, it is
overwhelmingly clear that access would be contrary ta the public interest.
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Criterion (b) - 'Uneconomical for anyone to develop another facility to
provide the service’

(@)
8.1

(b)

6.2

6.3

6.4

6.5

6.6

Introduction

Section 44G(2)(b) of the TPA provides that the Council cannot recommend that a service
be deciared unless it is satisfied:

that it would be uneconomical for anyone to develop another facilty to provide the service.
Interpretation of criterion (b)
The Councif's view

The Council has interpreted criterion (b) as requiring an assessment of whether a faciiity is
a natural monopoly facility. For example, in the Mount Newman Final Recommendation,
the Council stated, at paragraph 6.15:

Criterion (b} requires an assessment of whether a single facility can serve the range of

reasonably foreseeable demand for the service to which access is sought al a lower social
cost than two or more facilities.

When assessing the ‘social cost' the Council locks at 'the costs and benefits to the
community as a whole** and determines whether access to the existing facility will result
in a lower net social cost than developing ancother facility to provide the servica.

In RTIO's view the natural monopoly test applied by the Councit is incorrect. RTIO submits
that criterion (b) requires the Council to be satisfied that it would be uneconomical in a
private investment sense for anyone to develop another facility (or expand or extend an

-existing facility) to provide the service.

RTIO holds this view for two reasons:

. the natural meaning of the words in criterion (b) strongly suggest a private
investment test;

. there are sound economic and public policy reasons for applying a private
investment test. It is for these reasons the US essential facilities doctrine applies
what is essentially a private investment test.

Attached as Annexure 7 is a report of Professor Joseph Kalt. Professor Kalt explains that
(at pages 2-3):

...If an entrant can profitably (ie, with expecied revenues greater than cost) enter by buiding
its own facilty, the incumbent has compelling incentives to respond by offering access to the
entrant over the incumbent's facilities under reasonable terms and condifions, when doing
so does not inafficiently disrupt the operation of the facilities. When the cost of providing
access (l.e., the incumbent's direct cost plus any net revenue lost due io senice
degradation) is less than the cost of building new facilifies, it would be wasteful to build new
faciities. The same services could be provided using the incumbent's faciilties, and the
incumbent will willingly provide access when it generates revenues that are greater than the
cosis to the Incumbent. By the same token, the entrant will choose access over the

* Paragraph 6.2 of the Mount Newman Final Recommendation.
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6.8

6.9

6.10

6.11

incumbent's facilities when what it must pay for access is less than the cost of building new
facilities. And when relative costs are reversed (i.e., it is socially less costly for the entrant to
build new facilities than o utilize access on the incumbent's faciities), the incumbent cannot
offer access at a low enough cost to block the entrant, and new facilities will be buit. In
these ways, the marketplace correcily performs the social cost fest.

As a result regulatory intervention is only appropriate where the competitor is unabte
practicably or reasonably to duplicate the essential facility.

Despite the force of these views, the Council has consistently applied a naturai monopoly
test in considering criterion (b). As a result, this submission focuses primarily on the
application of a natural monopoly test in the current scenario. RTIO reserves its right to
argue further that a private investment test should be applied.

Meaning of "another facility to provide the service’

Whether a private investment test or a natural monopoly test is applied, it is important to
understand how the phrase 'another facility to provide the service' should be interpreted in
the cumrent context where there are already three rail networks operating in the Pilbara (the
RTIO Rail Network, the BHPB rail network and the FMG rail network), with proposals being
investigated to significantly extend the FMG rail network and APl investigating the
possibility of building its own rail line.

in RTIQ's submission, criterion (b) does not ask whether it would be uneconomical for
anyone to develop precisely the same facility in an identical location; rather, a common
sense approach should be taken where the question asked is whether it would be
uneconomical to develop another facility that could meet the same operational ends. For
example, in the Duke Energy™ case the Tribunal held that the Moomba to Sydney Pipeline
was not capable of being developed to provide the same services as the Eastern Gas
Pipeline because the Moomba to Sydney Pipeline did not accommodate the physical
transport of gas between Longford and Sydney. The Tribunal and the Council accepted,
however, that the 'interconnect’ could be a potential substitute for the Eastem Gas Pipeline
because it could be used to transport gas from Longford to Sydney, notwithstanding the
fact that it took a very different route to the Eastern Gas Pipeline.

Here, the service being sought in substance is track access for the purpose of enabling
iron ore to be transported from unidentified deposits to a port for the purposes of iron ore
being soid into the global iron ore market. As aresult, the Chichester railway line (and the
proposed Kennedy raiiway line) could be a potential substitute for the Hamersley and the
Robe railway lines bacause the Chichester railway line and the proposed Kennedy railway
line could, or could be developed to, provide transportation from unidentified deposits in the
Pilbara in the region of the Hamersley and Robe railway lines to a port for the purpose of
iron ore being sold into the global iron ore market. The validity of this approach is
undérined by the fact that third parties are most likely to want to have their iron ore
transported to Port Hedland because there is a public user berth at Port Hedland and
because FMG has developed its own port at Port Hedland. The State Agreement under
which FMG has constructed the port at Port Hedland requires that that port be open for

* Duke Egstern Gas Piosline Ply Lid (2001) 182 FLR 1, at paragraghs 135 and 136
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third party access. There is no public user or FMG port at either Dampier or Cape Lambert
(the ports served by the RTIO Rail Network).

6.12  Ultimately, however, whether a natural monopoly test or a private investment test is applied
and whether or not you ask if an identical facility or an operationally equivalent facility must
be uneconomic to duplicate, the Council cannot be satisfied that criterion (b) is met here.

6.13  The balance of section § of this submission considers first whether criterion {b) would be
met if a natural monopoly test is applied and then goes on to consider whether criterion (b)
would be met if a private investment test was applied.

(c) Application of natural monopoly test
Introduction

6.14 The Council Guide discusses what constitutes a natural monopoly at
paragraphs 4.16-4.83. The Council Guide concludes, at paragraph 4.76, that:
... the assessment of c¢riterion (b) under the natural monopoly facilty approach depends on
the characteristics of the facilily's cost function in meeting the reasonably foreseeable
demand for the service subject to declaration. Applying the conditions for the existence of a
natural monopoly, the faciiity is a natural monopasly facility if:

(a) for a single-service facility, the faciity exhibits economies of scale over the entire
range of reasonably foreseeable demand for the service; or

(b) for a multiple-service facilily. the facility exhibits:

(] econoimies of scale in the provisien of each and every service provided by
the facility, particularly in serving the reascnably foreseeable demand for
the service subject 1o declaration; and

(i economies of scope.

6.15 Economies of scope are addressed in paragraphs 4.26-4.29 of the Council Guide. The
Council concludes that ‘economies of scope occur if joint production of two or more
products is less costly than producing the products individually' {(paragraph 4.26) and
‘economies of scope imply that it is cost efficient to produce the entire set of products'
(paragraph 4.27).

6.16 In the Mount Newman Final Recommendation, the Council:

. first, sought to identify the reasonably foreseeable demand for the service
(paragraphs 6.54-6.80);

. secondly, sought to identify the capacity and expandable capacity of the Mount
Newman railway line (paragraphs €.81-6.160),

. then compared foreseeable demand for the limited Mindy Mindy service to the total
capacity and expandable capacity of the Mount Newman railway line and
concluded that the Mount Newman line capacity could be ¢xpanded to satisfy
reasonably foreseeable demand and therefore, given the scale economies of rail
infrastructure, it was unlikely to be economical in terms of costs to develop another
facility ~ see paragraphs 8.161-6.162; and
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6.17

6.18

6.19

§.20

. considered actual evidence about costs (ie, cansidered evidence as to whether it
was less costly from a social perspective to satisfy demand via access to the
existing facility or via construction of another facility 6.163-6.299).

Importantly, the ‘point to point' nature of the Mount Newman Application meant that the
Council was essentially considering a single service rather than muitiple services, as here,

In this case, it is impossible for Council to be satisfied that criterion {b) is met for four
reasons:

. first, the TP Applications are for an infinite number of services, none of which is
particularised by TPI. In such circumstances, it is impossible for the Council to
make any assessment of whether there would be economies of scale in the
provision of 'each and every service provided by the facility' or whether there would
be economies of scope. A meaningful description of the services sought to be
deciared is essential before the natural monopoly test can sensibly be applied;

. secondly, the reasonably foreseeable demand for each service cannot be forecast
in any meaningful way. In the absence of reasonable demand forecasts itis
impossible to apply criterion (b), let alone be satisfied that it is met;

. thirdly, whatever view is taken about third party demand, there is unlikely to be any
spare capacity available on the key segments of the Hamersley and Robe raitway
lines over the proposed 20 year life of the declaration, given how dramatically
RTIO's demand for use of the RTIO Rail Network is growing; and

. finally, the costs (especialiy the massive diseconomy costs) that would be caused
by granting access mean that the costs of providing access to the Hamersley and
Robe Rail Services would dwarf the costs of a new facility, whatever approach is
taken.

Each of these four reasons is discussed in more detail below.
Failure to specify particular services

As discussed above, the TPI Applications seek declaration of an infinite number of services
(being all services that could conceivably be provided between any points on the
Hamersley railway line or the Robe railway line). There is no description of any particular
service for which declaration is sought nor any attempt to identify and describe services
that are more likely in practice to be used than any other services. Itis therefore
impossible for the Council to test whether the requisite economies of scale exist in relation
to each and every service provided by the facility, or whether it is more cost efficient for the
relevant facility to provide the entire set of services (economies of scope). The dilemma
can be demonstrated by taking possible examples of services that might be provided by
the facilities. One such service might be for the entire length of that facility. Another such
service might be for a short distance. A conclusion on whether foreseeabie demand for
each of these services could be satisfied more cheaply by the existing facility may well
differ. To illustrate this point, we note that Cape Lambert Iron Ore Limited (Cape Lambert
Iron Ore) has announced that it has a JORC compliant resource of 2.5 billion tonnes at
30% FE located approximately 10 kilometres from the port of Cape Lambert. Very clearly it
would be economically viable (on either a natural monopoly or private investment test) for
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8.21

6.22

6.23

6.24

6.25

6.26

Cape Lambert Iron Ore to construct a slurry pipeline or transport ore by road to the Cape
Lambert port rather than seeking access to the Robe railway line. By definition one ofthe
infinite number of services TPI is seeking to have declared would, however, be the service
comprising access to the last 10 kilometres of the Robe railway line to Cape Lambert. The
Council cannot be satisfied that it would be uneconomic to develop another facility to
provide this service.

Given the infinite number of services sought (including potential services to transport are
over very short distances), it is inconceivable that the Council or the Minister could be
satisfied that it is more economically efficient for the Hamersley railway line or the Robe
raitway line to provide 'each and every service' provided by the facility or to be satisfied that
the requisite economies of scope exist. Similarly, without knowing which services are
actually likely to be used it is impossible to be satisfied that there are economies of scope
in having all those services provided using the one facility, rather than having a second
facility provide some ofthose setvices.

Impossible to reasonably forecast demand

The first step in applying a natural monopoly test is to forecast the reasonably foreseeable
demand for the service over the declaration period. For example in paragraph 4.79 of the
Council Guide, the Council states:

If the capacty of the facility is sufficient to meet reasonably foreseeable demand for the

setvice subject to declaration, then the facility is a natural monopoly and criterion (b) is
satisfied.

in this case, no reasonable forecast of demand for the services TPl seeks to have declared
can be made.

The first difficulty in forecasting reasonably foreseeable demand stems from the fact that
TPI seeks to have all conceivable services that the facility might provide deciared. Itis
impossible to detemnine:

. the section or sections of the facility that will be affected;
- the direction that loaded and empty trains will run on the facility; or
. the likely third party demand for the relevant section of the facility.

The second difficulty in forecasting reasonably foreseeable demand is that, even ifthe
relevant section or sections of the facility were identified, none of TPI, the Council, RTIO
nor any other person could forecast the likely demand for the Hamersley Service or the
Robe Service over the 20 year proposed declaration period.

I paragraph 3.8 of the TP Hamersley Application, TPl has nominated seven companies
that might produce iron ore that might use TPP’s haulage service on the Hamersley railway
line and in paragraph 5.10 of the Supplementary Submission, it has sought to flesh this out
in some respects (although qualified by the comment that it is not more than an 'educated
guess"). In paragraph 3.10 ofthe TPI Robe Application, TPI nominates five companies that
might preduce iron ore and that might therefore use TPI's haulage service on the Robe
railway line {TP| does not attempt even an 'educated guess’ as to the quantities involved).
There is no basis to assume that the companies nominated by TPl would be the only non-

ejhm A0110320162v1 605368850  30.4.2008 Fage €0



6.27

6.28

6.29

6.30

6.31

RTIO producers of iron ore that would be likely to utilise the Hamersley and Robe Services
and there is no basis to estimate the extent of demand from such users.

RTIO has conducted its own research on non-RTIO companies with tenements in the
vicinity of the Hamersley and Robe railway lines and has examined publicly available
documents to identify the resources that those companies hope to prove up.

Tables summarising the results of that public information tenement review are set out in
Part 1 of Annexure 2 (Hamersley) and Part 2 of Annexure 2 (Robe). These tables identify
companies holding tenements within 50 kilometres of the Hamersley or Robe railway lines
(referred to in the tables as 'Relevant Tenements’) that have stated an intention of
producing iron ore and, for each such company, what is known about the announced
reserves and resources within the company's Relevant Tenements.

As can be seen from the tables, there are a total of 34 companies or individuals identified
in relation to the Hamersiey raitway line with total JORC compliant resources in the Pilbara
of more than 11 billion tonnes and total resources claimed (including targeted
mineralisation) of nearly 15 billion tonnes. Similarly, 22 companies have been identified in
relation to the Robe railway line with JORC compliant resources in the Pitbara of nearly

3 billion tonnes and total resources including non-JORC compliant resources in the Pilbara
of in excess of 5 billion tonnes®.

The tables behind Annexure 2 simply reflect publicly available information about tenements
as at today. As exploration and development activities continue, known resources and
production plans can change very quickly. This is illustrated by the fact that in the last six
months alone:

. FMG has announced that it has inferred resources of over 1.7 hillion tonnes in the
Solomon Project (November 2007);

. Brockman Resources announced that it has a 1.1 billion tonne resource at its
Marillana Project in the Pilbara (5 March 2008);

. Aquila announced that its Westem Pilbara Project has almost doubled in size and
has a 493 miilion tonne hematite iron ore resource (7 March 2008).

Whether these tenements ultimately translate into non-RTIQ demand for the Hamersley
Service or the Robe Service over the proposed 20 year declaration period and, if so, the
extent of that demand, is entirely specuiative. TPI concedes that it does not even know its
own foreseeable demand let alone demand by other third parties (see paragraph 5.10 of
TPI's Supplementary Submission where it says 'the answer is always going to be nothing
more than an educated guess'). The extent of third party demand depends on the success
of expioration programs that have yet to be undertaken, it depends on the demand and
price for iron ore and it depends on the extent to which customers’ quality requirements
change from those currently demanded. Many iron ore projects now being undertaken or
considered would not have progressed to their current status without the substantial
demand and price increases that have been experienced in the last several years. Thus, a

* There is some ovariap batween the wo groups because some Relevant Tenements are |ocated within 50 kilgmetres of
both the Hamersley-ard Robe Rail Networks.
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projection five years ago of the likely demand for railing of iron ore over the foreseeable
future, would probably have predicted modestly increased demand by the existing
producers (RTIO and BHPBIO) and perhaps some demand from Hope Downs. In five
years things have changed dramatically, with unprecedented expansions being undertaken
by RTIO and BHPBIO, the development and foreshadowed expansion of Hope Downs, the
expected production by FMG from its Cloud Break and Christmas Creek deposits, the
plans by FMG to develop various other deposits and the aspirations for development by the
companies referred to in paragraph 6.29 above.

No one can possibly predict what third party developments are likely to materialise over the
next five years, let alone the 20 year period for which declaration of the Hamersley Service
and Robe Service is sought. As outlined in the PJP Report, analysts consider that it is
more likely than not that buoyant iron ore market conditions will continue and, athough
analysts predict a price decline from about 2010 {Exhibit € of the PJP Report), demand is
likely to continue to grow. It must also be noted that analyst pricing and demand forecasts
over the last few years have proved to be very conservative and have consistently been
revised upwards (Exhibit 3 of the PJP Report). Further, although prices are forecast to
decline, they are forecast to remain well above the long term trend line.

In these circumstances, no one can accurately forecast the likely demand for the
Hamersley Service or the Robe Service. If overail demand cannot be forecast with any
confidence, then the demand for specific sections of the Hamersley and Robe raitway lines
cannot be forecast. It is therefore not surprising that the TPI Applications and the
Supplernentary Submission do not specify.

. the likely guantity of ore from each source;

. the likely destination of ore from each source (whether that be a port or a rail
interconnection); or

. the likely pathway on the Hamersley or the Robe railway railway lines that would
be required for ore from each source.

The natural monopoly approach to criterion (b) requires each of these matters to be
addressed so that, in respect of all sections of the Hamersley and the Robe railway lines,
the foreseeable demand can be forecast and then an analysis can be undertaken to
assess 'whether [that section of] the facility can serve the range of foreseeable demand for
the service at less cost than two or more facilities'.

The matters raised above have been addressed by Professor Janusz Ordover, upon
whose analysis the Council relies in applying the natural monopoly test when applying
criterion (b). A copy of the report from Professor Janusz Ordover is set out behind
Annexure 9. Professor Ordover concludes that, in a situation where the demand cannot be
confidently predicted over the period of the declaration, it is impossible for anyone to be
satisfied that ‘it would be uneconomical for anyone to develop another facility to provide the
service' (at page 12).

Professor Ordover contrasts the position in relation to the Hamersley Service with the
situation in the Moomba - Sydney gas pipeline declaration application, where there was a
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very clear understanding by all of the likely demand for the pipeline facility and there was
no prospect of another facility being constructed.

In these circumstances, it is impossible to be satisfied that the Natural Monopoly Test is
satisfied.

As Professor Ordover says (at pages 5 to 6):

in light of the wording of s44G(2)(b), which requires the Council to be satisfied that it would
be uneconomical to duplicate the facility, it is my view that the only conclusion that can be
reached in these circumstances is thal Council cannot be so satisfied if there is a wide
range of plausible joint demands for the facilty from the incumbent and third parties
(including the access-seeker) that would exceed a reasonable measure of the facilty’s
capacity. Accordingly the facility should not be declared. In addition to the impossibility of
the Council being so satisfied, there are compeliing pubiic policy and economic rationales for
not declaring in circumstances where demand cannot plausibiy be known. The most
compelling Is that & is inappropriate in such circumstances for regulatory intervention to be
hanging over the incumbent in any negotiation relaling 1o access with potential access
seekers, When demand and the extent o which augmentation or duplication will be required

are unknown, there are very serious private property, private investment and market
economy issues al stake. The market will be much more likely o produce an appropriate

outcome than a determination by a regulatory body.
Professor Joseph Kalt reaches a similar conclusion. Professor Kalt concludes (at page 5):

In short, natural monopoly is only meaningfully defined in the context of reasonably reliable,
quantitative estimates of market demand. An applicant's representation thal demand cannot
be reasonably eslimated and is "nothing more than an educated guess® must leave any
assertion that the service in question here is a natural monopoly baseless. In terms of the
applicable economics, The Council cannot begin to evaluate the market to apply

Criterion (b) without a reasonable and reliable estimate of the demand for TPI's service.

Capacity
As discussed in section 3 above, RTIO is undertaking an unprecedented expansion of its
Pilbara iron ore operations:

. RTIO is currently implementing expansions that will increase production to
approximately 220mtpa by early 2009;

. RTIO intends to be operating at 320mtpa from the Pilbara by 2013;

. RTIO has foreshadowed that it is considering further increasing production
capacity by 100mtpa through expansion of Cape Lambert, taking RTIO's Pilbara
production capacity to 420mtpa.

In light of RTIO's rapid expansion projects, it is impossible for the Council to be satisfied
that there will be spare capacity available for third parties on the network or that the
network could be further expanded to accommodate third parties at less cost than the cost
of constructing a new facility or indeed at all.

FMG's claims about capacity

As TPI notes at paragraph 5.11 of the TP| Hamersley Application, if RTIO is to meet its
objective of increasing Pilbara production to around 320mtpa by 2013, this will of necessity
require a duplication of key sections of its rail network. In particular, a section of rail track
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between the Emu and Rosella Sidings has already been duplicated to facilitate the current
rapid expansion programs {see the schematic maps in the SMS Report and TSG Report).

In the Supplementary Submission, FMG claims that the capacity of a fuily duplicated
stretch of railway is around 400mtpa, based on theoretical calculations set out in
paragraph 5.12.

Howev er, even TPI's madellers do not agree with the 400mtpa dual track capacity
assertion by TPl. The SMS Report estimates that the capacity on the dual track Emu to
Rosella segment of the Hamersley Rail Network would be 345mipa. Even this estimate,
however, contains serious flaws. Annexure 8 contains a repert from TSG Consulting {the
TSG Report) which identifies the flaws contained in the SMS modelling work and presents
more reaiistic estimates of the likely capacity of a dual track railway line between Rosella
and Emu.

The flawed assumptions or outputs of the SMS modelling are identified in the TSG Repon,
but can be illustrated by the following examples:

. SMS does not take into account end effects that are cornmon to all users (eg,
dumping, loading and mine production variabiiity and interruptions on spur lines
leading to or departing from the relevant section). SMS instead wrongly assumes
that there are ‘always loaded trains waiting to enter the track and similarly that
there are always empty trains waiting to return™’;

. SMS assumes 350 hours of major planned maintenance each year. || I

. SMS asserts that increasing grinding frequency by 50% (which would reduce the
amount of time railtrack is actually available) wouid increase capacity when clearly
it would reduce capacity™;

. SMS calculates that the capacity of the section between Emu and Dampier is
cumrently 197mtpa‘9. Recently RTIO has spent significant capital in building a new
siding (Dove siding) to allow 140mtpa to be railed between Emu and Dampier as
part of the Dampier port upgrade to 140mtpa.

Errors of a similar order of magnitude have been made in relation to other
segments of track.

Rait usage by RTIO and capacity modeling

¥ oS Report, page 3.
" Confidential

* SMS Report, page 11, Table 4.
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649 TSG has undertaken modelling for RTIO with a view to answering three key questions:

* SMS Report, page 11, Table 3.
" Confidential
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what is the Maximum Rail System Capacity for the entire RTIO Rail Network,
adopting the infrastructure enhancements proposed by RTIO for its expansion to
320mipa?

is the Emu/Rosella section the major bottleneck in the RTIO rail system when
RTIO is operating at the 320mtpa rate?

what is the capacity of the Dampier/Emu section?

6.50 Inthe TSG Report TSG makes the following observations in relation to these tasks:

there is a difference between the Maximum Rail System Capacity (Maximum
Capacity) calculated by reference to a model assuming uniimited ralling stock, and
the Economically Viable Rail System Capacity (Economic Capacity). Economic
Capacity is reached when it becomes less efficient to add rolling stock to increase
capacity than to build further rail infrastructure. The Economic Capacity is always
lower than the Maximum Capacity;

end effects that are not peculiar to RTIO (eg loading and unloading variability) must
be applied in determining capacity irrespective of whether RTIO or a third party is
using the line;

the generic end effects described above are the only end effects taken into account
by TSG when it is modelling RTIO rail systern capacity,

it is not sensible (and very difficult) to model the capacity of separate sections of a
rail systemn as no section of track operates independently of other sections. End
effects (such as loading and unloading variability as well as disruptions on the spur
lines leading to and from the section being modelled) will have a significant impact
on each section's capacity.
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In summary, RTIO's rapid expansion plans mean that there is no basis on which the
Council can be satisfied that the RTIO Rail Network, which includes the Hamersley and
Robe railway lines, will have spare capacity (or could be expanded further to create spare
capacity) for third party users that could be provided at a cheaper cost than the cost of
constructing an altemative facility.

Costs
f and disecy; Jo)

Paragraphs 5.11 to 5.103 of the submission discussing criterion (f) outlined the enormous
diseconomy costs that would be caused by third party access. These costs, which are in
the tens of billions of dollars would dwarfthe cost of building a new facility. According to
TPI's estimates, the costs of duplicating the entire Hamersley railway line wouid be
approximately $2.5 billion, a fraction of the likely costs of access. Similady, TPI estimates
that the costs of constructing a duplicate Robe railway line would be between $735 and
$945 million, again a fraction of the likely diseconomy costs. For the reasons given in
paragraph 6.9 to 6.11 above, the true comparison should not be with the amount it would
cost to duplicate the entire Hamersley and Robe railway lines, but rather with the amount it
would cost to connect to FMG's proposed Kennedy railway line to serve specific depaosits.
On this basis the costs of developing ‘another facility to provide the service' would be
considerably lower than the figures qucted above (this probably would not entail
construction of more than 100 kilometres of new rail track, although the precise distance
and costs cannot be determined without knowing the deposits to be served. This is
another illustration of the problem created because TPI's application has not specified
particular services, thus is making it impossible to meaningfully apply criterion {b)).

in any event, whether you look at the costs of connecting to the Kennedy/Chichester

railway fines or the cost of duplicating the entire RTIO Rail Network, it is clear that the costs
of building such another facility would be much lower than the costs that would be caused

by access.

Operating costs

In addition to these capital costs it is likely that TPl would incur higher operating costs
operating on the RTIO Rail Network than operating on its own rail line. This is because of
differences between the permitted axle loads on the RTIC Rail Network and the higher
permitted axle foads on FMG's network.

" Confidential
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6.62 RTIO's Rail Network operates on & maximum average axie load of 33 tonnes, representing
an ore car mass of 20 fonnes and payload of up to 112 tonnes. In reality, variance in
distribution of load within the ¢ar is likely to lead to individual axle loads up to
approximately 35 tonnes.

6.63 The consequences of exceeding the designed axle load are increased damage to rail,
leading to fatigue, rail defects (propagation of cracks from the rail head) and ultimately
broken rails. This, in tum, can lead to derailment.

6.64 For many mines, the ore car volume constrains the total mass of ore that can be carried,
which may be below 112 tonnes for lower density products. However, some mines
produce ore with a density high enough to exceed 112 tonnes per car if overloaded. The
loading of trains is monitored at the loadout, and a wheel impact detector also measures
the loading of each axle en-route. Overall, typical car loadings are 106-107 tonnes, giving
an average axle load of 32 tonnes.

6.85 While factors such as the ride of cars and the maintenance regime for the frack can create
some additional axle load capacity, the limit will be dictated by design criteria, including rail
and ballast specification and sleeper mass and spacing. Itis likely that much of the RTIO
track is operating close to its design limits and any increases to axle loading would require
significant upgrade of the track.

5.66 Open access rail infrastructure owners will generally specify a hard limit for axle loads.™ In
the event of third party access to the RTIO Rail Network, a maximum axle load would need
to be set. To provide a safe limit this wouid need to be set no higher than RTIO's current
axie loading of 33 tonnes.

6.67 FMG ore cars are designed to operate at up to 40 tonne axle loads.”’ Therefore, any
access orito RTIO tracks would require them to be limited to 33 tonnes. This would result
in ears camying 20% less than their design capacity. This restriction would need to be
monitored and enforced to ensure that:

. cars were not loaded above the axle load limit;

. cars approaching the RTIO network were monitored and any train with overloaded
cars have those cars removed or the load reduced,

. any corrective action would need to take place ¢lear of and prior to entry on to
RTIO tracks;

. monitoring eguipment would need to be regularly calibrated to the satisfaction of

the rail regulator.

6.68 Having FMG's ore cars only part loaded to thirty three tonne axle loads would presumably
increase operating costs by about 20% (40/33). FMG suggests that the marginal cost of
transporting iron ore by railway is approximately $2.50 per tonne (TPl Hamersley
Supplementary Submission paragraph 6.18). A 20% increase in this figure is 50 cents per

% For an example, refar to Queensland Rall's metwork access requiremants http: fwww. networkaccess grcom.ay, This
states axle load limitation's for each track section.

*! FMG website hitp:/Asww fral corm auf claims that 200 car trains will carry 28,000 tonnes of ore. With a tare weight ho
greater than RTIO cars (20 tonres) this gives a gross mass of 160tennes and an axleioad of 40 tonnes
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tonne. If demand was say 100 million tonnes per annum (for the purpose of this illustration
only — demand is unknowable) then the increase in operating costs over a 20 year
declaration period would be $1 billion.

Although 'small' when compared with the diseconomy costs access will cause, this

increase in operating costs adds te the reasons why building and operating ancther facility
would be less costly than allowing access.

Conclusion on social cost analysis

The following table summarises, based on the above analysis, the net outcome when
assessing the costs and benefits to the community as a whole’ (ie, the social costs) of
access being granted over the RTIO Rail Network compared with the construction of an
alternative facility to provide the equivalent service.

Table 5: Comparison of Social Cost of Access vs Separate Facility

Access Separate Facility
Direct construction A$1 billion minimum™  Direct Cost of A$400 million =
costs of duplicate Minimum altemative
raitway line facility

Additional operating  A$ 1 billion® -
cost (axle loads)

Delays to Expansion  A$29.6 biilion®® -
Costs and Loss of

Systemn Capacity

Costs

Net Displacement A$ Unquantified™® -
Costs

Under Investment due A% unguantifiable -
to disincentive effect

TPI does not even attempt to quantify any public benefits that would be generated by the
grant of access.

%2 A duplicate rail ine would nesd to be built to accommodate third party declaration. Ag1 billion calculated based on 250
kilometrs parallel facility from Rosella to Dampier or Lambert and mig peint of TPI railway cost estimate pf $3 5—4 brivkm
(7.1% of the TP Robe Application).

% Based on 100 Kilometre maximum distance reauired to join third paries to anticipated TP rall infrastructure and TP cost
estimate as above,

% Assumes 100mtpa beng carmed at 20% higher opex besed on TP estimated margirial opex of A$2 501 —see
paragraph 8.18 of the TPl Hamersley Supplementary Subrrission.

6 pustralia economy wide GDP cost as per the AE Report,

8 approximately A$2 billion gross oss of revenue assuming 10% quality/price differential, but Australia economy wide GDP
cost not calculated.
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For the reasons set out in paragraphs 6.14 — 6.71 above, it is clear that the Council cannot
be satisfied that criterion (b} is met.

Response to Gans Report

TPI has attached to the Supplementary Submission a report from Professor Gans (the
Gans Report) which considers how criterion (b) should be applied to long haul rail
services. Professor Ordover's report, which is Annexure 8 to this submission, comments in
Part 3 on the Gans Report.

In summary, four key peints can be made about the Gans Report.

First, and most fundamentally, Professor Gans overlooks completely the fact that
converting an unregulated single-user facility into a regulated multi-user facility will cause
enommous diseconomies and other costs of the type discussed in relation to criterion (f)
above. As discussed above, these costs dwarf the costs of constructing an entirely new
facility. The failure to take these costs into account undermines all of the Gans Report.

Secondly, in the final part ofthe Gans Report, Professor Gans suggests an ‘evidentiary
test' to determine whether criterion (b) is met (at page 14):

Consider the folowing hypothetical scenario whereby the demand of all seekers is
transferred to the infrastructure pravider. Then, a facility will be considered uneéconomic to
duplicate if the provider would rather augment their own existing network than build a new
rail nefwork to accommodate that demand.

This evidentiary test suffers from the same flaw identified above. The test presupposes
that the only additional costs of having multiple users on the railway line as a result of
access is that the infrastructure provider must accommodate more demand on its existing
network or undertake augmentations of that network (ie. it fails to take into account the fact
that having muitiple users on a system causes enomous diseconomy costs). In fact, when
there are multiple iron ore producers, it will be most efficient in a social costs benefit sense
to have those producers operating on separate rail networks, as illustrated by the fact that
RTIO, BHPRIO and FMG have all successfully constructed separate rail tracks and the fact
that the Piibara iron ore industry is expanding successfully as a result.

As Professor Ordover explains (at page 11):

Finally, and most importanily, this test assumes that it cosls the same in terms of
fransaclions costs as well as the timing and the nature of augmentation to accommodate the
access-seeker's (or seekers’) demand as it costs the incumbent to accommeodate this
hypothetical increase in its own demand. This is plainly not the case for a variety of reasons.
First of all, the putative access provider will not need to engage in potentially complex
negoliations with itself when and how to "augment® its existing faciiity.”” Secondly, the
incumbent can better deal with the vicissitudes of demand for its own produci than i can
deal with the same uncertainties facing the third parties that have unimpeded access to its
facility.

5 Indeed, the access-seeker's demand can originate from differant Igcations along the existing line as compared with where
the incumbent's likely ncremental demand would come from. This aspect of demand is ignored in the cost functions
analyzed by Professer Gans and in the basic natural monopoly test. Yet, in railroading, such location Issues cannot be

ignored.
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8.79  Thirdly, as Professor Ordover explains (at page 9):

Professor Gans does not suggest that the phrase "uneconomic for anyone to develop
another facility means (as it piainly can mean) whether under some appropriate conditions
another fim (or group of firms) can build a competing facilty (notwithstanding that the
question posed by the phrase is whelher it is uneconomic for anyone to develop another
faciiity). Instead, he suggests that a "net social benefits test" showld be appiied. Under this
fest, even If it would be necessary to build the additional facility because of capacity
constraints, and it would be profitable for the access-seeker 1o buitd such faciity, Professor
Gans claims that (in some circumstances) it should be the incumbent’s burden to consiruct
such facility in a timely fashion, presumably with the hope (or expectalion) that the access-
seeker wil agree 1o defray tts share of the construction costs and thal ils expanded capacity
will not be stranded af some fulure date ff the access-seeker decides to construct s own
faciity. 1 is obvious that the application of the "net social benefits test" is apt to vastly extend
the range of market seitings in which criterion (b} is putatively satisfied and couid require, in
principle, thal many facilities be opened to access seekers, unless some proper safeguards
are put in place. In essence, this proposal carries the risk of extinguishing most basic
property rights (at least in network industries) and imposes on the incumbent not only an
already onerous rote- of provider of access but also of a public utility that has an obligation o
mest inchoate demands for additional capacity with very little limitation.”®

6.80 Finally, we note that TP| suggests at paragraph 5.4 of the Supplementary Submission that
Professor Gans' analysis shows that:

Without capacity consiraints ... under reasonable assumptions ... it is always uneconomic fo
develop another facility.

6.81 We assume that this is a reference to section 34.3 of the Gans Report. Two observations
are made. First, and as noted above, this analysis fails to take into account diseconomy
costs caused by having multiple users on a single system. Second, the analysis in
section 3.4.3 ofthe Gans Report proceeds on the assumpfion that:

*There are no capacity constrairits and also the provider is likely to augment its facility in-any
event.'

6.82 A scenario in which there are no capacity constraints but in which the provider is likely to
be augmenting its facility in any event is highly artificial and is as removed from the reality
in the Pilbara as is possible tc imagine.

Conclusion on Natural Monopoly Test

6.83 Insummary, itis impossible for the Council to be satisfied that criterion (b)is met by
applying a natural monopoly test given that:

. TPI has not specified which particular services it wishes to have declared, making
it impossible to assess whether there are econamies of scale in relation to the
provision of each and every service or economies of scope;

% professar (Gans' proposal carries also additonal risks which he falls to even acknowledge. For example, his propesa
would expose the access-provider to pessibly huge finandal fosses in the event that the access-Seekat goas bankrupt. At
the other end, the proposal coutd be used as a vehicle for price fixing or cutput restriction if it necessitates the parties jointly
deciding how much additional transportation capacity 1o build and when.
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. it is impossible to make any estimate of reascnably foreseeable demand for the
services given the lack of particularity about the services and uncertainty about the
development of iren ore resources over a 20 year pefiod;

. RTIO is expanding its Pilbara iron ore operations as rapidly as possible and
realistic modelling work {and commercial common sense) suggests that it is highly
unlikely that RTIO will have spare capacity available on its network for third parties;
and

. the diseconomy costs that access will cause would dwarf the costs of constructing
another facility.

Applying a Private Investment Test

If, as RTIO contends, a private investment test should be applied, then again, the Council
cannot be satisfied that criterion (b) will be met.

As with tha natural monopoly test, if it Is impossible to make any estimate of reasonably
foreseeable demand it is impossible for the Council to be positively safisfied that

criterion {b) is met. Without being able to forecast dermand it is not possible to know
whether a private investor will, in fact, find it economical to build another facility. f{asisa
real possibility here) demand was high enough then it may well be economical, in a private
investment sense, for anather facility to be built. Certainly, in this case, there are no
prohibitive barriers to developing another facility, as illustrated by the fact thatthe FMG is
currently building railways in the Pilbara and is considering an extension of its railway
system to its Solomon and Flying Fish prospects. The fact that railway facilities are now
being constructed demonstrates that there are no insurmountable economic or other
barriers to the building of ancther raitway line, whether that be a spur line to connect with
TPI's existing facility or a new independent facility. In short, if the demand exists,
investment in a rail facility can and will be made.

If demand is not sufficient to justify building a rallway line, there may well be other transport
options available such a trucking the ore to the nearest accessible railway line or port. For
example, we understand FMG is considering trucking ore from its Christmas Creek deposit
to Cloud Break. Ifthere is not sufficient demand to justify the cost of building a separate
railway line then such a level of demand wouid also not justify the cost of granting access
to current facilities.
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Criterion (a) - Promote a material increase in competition in another
market

71

(@)
7.2

7.3

7.4

7.5

7.6

Section 44G(2)(a) provides that the Council cannot recommend declaration of a service
unless it is satisfied:
thet access (or increased access) to the service would promole a material increase in

competition in at leasl one market (whether or not in Australia), other than the markei for the
services (emphasis added).

Meaning of criterion (a)

The Trade Practices Amendment (Mational Access Regime} Act 2006 (Cth) {the Access
Amendment Act) inserted into criterion (a) the words ‘a material increase in'. Prior to the
commencement of the Access Amendment Act, criterion (a) required only ‘that access ...
would promote competition in at least one market ... other than the market for the
service'. Significantly, the Mount Newman Final Recommendation was made prior to the
amendment of criterion (a).

The Access Amendment Act foilowed the Productivity Commission’s 2001 Review of the
Mational Access Regime (the Productivity Commission Reporf). The Productivity
Commission criticised Part |llA, stating that:

the nationai access regime does not do enough to guard against the possibilty that
investment in essential infrastruciure will be deterred.®

The Productivity Commission considered the standard applied by the Tribunal in Re
Sydney Airport, where the Tribunai said that the promotion of competition necessary to
ground a recommendation for declaration was a 'likefihood of increased competition that is
not trivial'*° but held that the notion of ‘promoting competition";

... involves the idea of creating the conditions or environment for improving competition from

whal it wouid be otherwise. That is to say, the opportuniies and environment for
compefition given declaration, will be better than they would without declaration.”!

The Productivity Commission said that such a standard 'would hardly ever not be met' and
concluded that:
this quote fram the Tribunal reinforces the case for bolstering criterion (&) with a requirement
for a substantial increase in com pe’(itit:m.E2
The Productivity Commission considered that criterion {a):

can be seen as a proxy ... for the achievement of efficient outcomes [but] to be an effective
proxy, the competition to be promoted needs to be ‘effective’ or ‘subsiantial. If as a result of
mandated access there were only a minor improvement in compelilion, declaration would be

* Productivity Commission Report, page xxi.
% (2000) ATPR 41754, 40,748
*Ibid, 40, 775.

2 Productivity Cornmission Report, page 178,
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7.8

7.9

7.10

(b)

7.11

of litile practical benefit and, given the potential costs of intervention, could be damaging for
the economy.5

It said the balance should be shifted to require a material effect [amphasis added], and:

[requiring] a substantialincrease in competition in ancther market, rather than simply
promoting competition in that other market ... should help to guard against the possibility of
declarations where there would be fitle prospect of a gain in efficiency, given the likely costs
of intervention.

Moreover, and also in response to the Productivity Commission Report, the Access
Amendment Act inserted section 44AA, an ohjects clause for Part IlIA, which provides that
cne of the aims of Part illA is to:

promote the economically efficient operation of, use of and investment in the infrastructure

by which services are provided, thereby promating effective competition in upstream and

downstream markets.
The Productivity Commission Report and the consequential amendments to Part [lJA make
it clear that criterion (a) requires the Council to be satisfied that access will resultin a
matenial increase in competition, and not merely foster an environment which may be more
conducive to competition. Further, it is also clear that the threshold in criterion A is
significantly higher than the 'non-trivial' increase in competition standard which appiied at
the time that the Mount Newman Apgplication was determined by the Council. The Council
must now be satisfied that access woulid promote a demonstrable (not a hypothetical)
increase in competition and this increase in competition must be ‘material’.

With this new test in mind, RTIO is strongly of the view that:

. the dependent markets ¢claimed to exist by TPl (the 'tenements market' and 'rail
haulage' market) are, in fact, not separate markets from the global iren ore market
or the market for the service to which access is sought; and

. even if it were assumed that there are separate tenements and rail haulage
markets, access would not result in a matenial increase in competition in these
markets because, in each case:

- RTIO does not have the ability and incentive to exercise market power,
with the result that each market is already the subject of effective
competition; and

- access would not, in any event, promote competition in either market.
Market definition
Markels asserted by TPI

TP claims that access to the Hamersley Service and the Robe Service would promote a
material increase in competition in the following dependent markets:

% Productivity Comrrission Report, page-171.

* Productivity Commission Report, page xxiii
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. the markets for rail haulage services on the Hamersley railway line and the Robe
raitway line and in the Pilbara; and

. the markets for prospective iron ore or other bulk mineral tenements in the vicinity
of the Hamersley and the Robe railway lines and in the Pilbara.

7.12  Importantly, TP| does not contend that access to the Hamersley Service or the Robe
Service would promote competition in the global iron ore market. This is not surprising
given that, as the Council recognised, at paragraph 7.159 of the Mount Newman Final
Recommendation, the market for iron ore is already subject to effective competition.

7.13  Each of the dependent markets alleged by TP| is discussed below.
Market for iron ore or other butk mineraf tenemenis

Tenerments market not separate from global iron ore market

7.14  The product dimension of the tenements market asserted by the Applicant is ciaimed to be
the right to exploit a proven deposit of a bulk mineral (including iron ore) within a mineral
tenement'®® This adopts the wording of the Council in the Mount Newman
Re:t:ommendation,ﬁ6 where the Council also said that the tenement market was limited to
those tenements that contain iron ore in quantities sufficient to be capable of efficient
exploitation'S” The fact that the claimed dependent market is limited to ‘proven’ deposits
{a term defined in the JORC Code as incorporating the economic viability of extraction)
makes it unlikely that any owner of a proven deposit is not mining or hoping to mine such
deposits.

7.15  Attached as Annexure 11 is a report from Dr Phillip Wiiliams of Frontier Economics (the
Williams Report).

7.16  That report demonstrates that iron ore tenements should only be described as a separate
functional market if the activities involved in prospecting, initial exploration and
development are undertaken by distinct firms from those that subsequently mine and
market iron ore. The report states at paragraphs 72 to 73:

If rights to iron or bulk mineral ore tenements are bought and sold this is not of itself reason
1o conclude that there is a distinct market for mineral tenements. If both the buyers and
sellers of rights 1o the tenements are engaged in the same range of activilies (prospecting
for, mining, and markeling iron ore) these activities should be regarded as eccurring within
the same market. This point is clear if we consider, as an exampie, that the assets for sale
are Iron ore mines rather than rights to tenements. The fact that mines are periodically
beught and soid by mining companies does not suggest that the buyers and seilers are
operating in different markets

If discrete components of the work invelved in prospeciing and initial exploration are
contracted out but the project as a whole is typically managed by firms that subsequently
mine and market the mineral ore, it is unlikely that iron ore tenements should be defined as
a market that is distinct from the subseguent mining and marketing.

s 47 Hamersley Supplementary Appitcation; 8 51 Robe Appiication
™ Mount Newman Recommendation at 7.57.

7 Wigunt Newman Recommendation at 7.58.
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717

7.18

7.19

7.20

7.21

7.22

7.23

724

Accordingty, in order to establish that a distinct dependent market for iron ore tenements
exists, FMG would need to show that the firms buying and selling iron ore tenements do
not also mine iron ore and do not intend to do so in future. Otherwise, prospeeting,
exploration and initial development of iron ore resources is comrectly defined as part of the
international iron ore market.

TPI has nat produced any evidence that there are persons whose objectives are merely to
acquire and trade iron ore tenements. In fact, the companies listed by TPl in the TPI
Applications are all seeking to develop mines — none could be characterised as a trader' in
tenements.

In the Mount Newman Final Recormmendation, at 7.67, the Council asserted that:

1t is sufficient that there are companies that, whatever their intentions, will either choose or
be obliged to sell part or all of their find' due to a Jack of furiding 10 exploit a deposit and/or a
lack of access {o the necessary rail infrastructure.

However, as RTIO noted.®® the Council's;

statement does not establish the existence of a separate markel. All that it demonsirates is
that, when deposits are proven, development is the objective and to achisve development,
transactions of this nature often taken place. .But this activity is simply par of the ‘iron ore
devetopment, mining, processing and sales market' that was the subject of analysis in the
Robe application, and Is the market ihat should properly be the subject of analysis here.*®

The buying and selling of Pilbara tenements oceurs between companies that either are, or
intend to hecome, involved in the production of iron ore. This commanaiity indicates that
a right to exploit proven iron ore deposits in the Pilbara is comrectly seen as a part ofthe
iron ore market.

Any tenements market is giobal

If, contrary to the submissions above, the Council forms the view that there is a separate
tenements market, that market is global.

(n the Mount Newman Final Recommendation, the Council found that the poocl of potential
purchasers for iron ore tenements in the Pilbara appears to be limited essentially to entities
that already had rail and port infrastructure in place in the Pilbara (paragraph 7.80), with
the result that the geographic extent of the market was limited to the Pilbara
(paragraph 7.87):
If rail access is not in existence or is otherwise unavailable, it is highly unlikely that anyone
other than those entities that already have a substantial presence in the relevant geographic
area would respond fo a small yet significant non-transitory change in price such that a
wider geographic extent of the tenements markel from that proposed by the Councii (je the
Pilbara) would be appropriate.

As discussed further in paragraphs 7.40 to 7.43 below, there has, in the last few years,
been very significant trading in relation to iron ore tenements and companies that own iron
ore tanemants. Notably, in aimost all cases the purchasers of tenements do not own rail

% n 787 f the Mount Newtrien Draft Recommendation.

* RTIO Submission in [esponse to the Draft Recommendation, peragraph 4.30
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7.25

7.26

7.27

7.28

7.29

and port infrastructure in the Pilbara. Moreover, it is not surprising that parties other than
RTIO and BHPB are buying tenements in the Pilbara. The history of the Pilbara shows that
where an economically viable deposit has been found, an infrastructure solution can also
be found. The potentiai purchasers of iron ore tenements in the Pilbara include, in addition
to RTIO, BHPB and FMG, other international iron ore companies (including, notably, Vale
and Anglo American), intemational steel mills (in particular, Chinese steel mills)and a
plethora of smaller companies looking to establish iron ore mines whether in the Pilbara,
mid-west or anywhere else in Australia, or indeed globally.

Any suggestion that, in the current market, entities other than those with infrastructure in
the Pilbara would not purchase a tenement in the Pilbara ignores reality. There is no basis
on which the Councit couid conclude that any market for iron ore tenements is other than a

global market.

In summary, the Council cannot be satisfied that a tenement market exists separately from
a global iron ore market (which, as the Council has previously recognised, is a market that
is already subject to effective competition). To the extent that the Council forms the view
that there is a tenements market separate from the global iron ore market, that market
must be a global market.

Rail haulage market
Raif haulage / Track access not separate from global iron ore market

The seminal legal definition of markets was given by the Trade Practices Tribunal in Re
Queensiand Co-operative Milling Association Lid and Defiance Hokdings Ltd,” (QCMA) (at
page 180):
the fieid of aciuzl and potential transacfions between buyers and sellers amongst whom
there can be strong substitution, at ieast in the leng run, if given a sufficien! price incentive,

According to Professor Maureen Brunt, the market:

is the network of actual and potential transaction between buyers and sellers of goods or
semvices which are, or could be, close substiules. Under what circumstances, we may ask,
would the potential for transactions not exist? Answer: when there are such efficiencies of
vertical integration ... that market co-ordination between buyers and sellers is superseded
by in-house co-ordination. There would be, in such a case, no functionai split to create
market transactions between stages of |::rc.w.iuction.71

In RTIO's submission, rail haulage and track access are part of the global iron ore market.
There have been no actual transactions in rail haulage or track access in the Pilbara.
Further, the efficiencies of vertical integration are such that, save for compliance with State
Agreement obligations as discussed below, there is no potential for transactions to occur
on the RTIO Rail Network, which inciudes the Hamersley railway line and the Robe railway
line, unless TP is artificially subsidised to provide rail haulage services.

79 (1976} 25 FLR 169.

™ Maureen Brunt, Economic Essays on Australian and New Zealand Competition law, International Competition law Series,
Yol 8, Kluwer Law International, 229.
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7.30

7.31

7.32

7.33

Both Hamersley and Robe are, of course, subject to State Agreement obligations to carry
third party freight, provided that doing so 'does not unduly prejudice, or interfere with, their
operations’. In the current environment, for the same reasons discussed in relation to
criterion (f) above, carrying any significant volume of third party freight is likely to unduly
prejudice or interfere with Hamersley and Robe's operations. In any event, neither
Hamerstey nor Robe has received any application to provide rail haulage services pursuant
to its State Agreement obligations.

As noted above, the absence of actual transactions does not mean that there is no relevant
market if there isthe potential for transactions to ogccur. As noted in relation to criterion (f)
above, the provision of rail haulage services ortrack access services would cause
enormous diseconomy costs. Hamersley and Robe are therefore unlikely to provide rail
haulage services in future, other than pursuant to their State Agreement obligations where
doing so would not unduly prejudice orinterfere with their operations. To provide rail
haulage services in any other circumstance, whether or not the Hamersley and Robe
Semvices are declared, would simply increase diseconomy costs. TPI claims that it will
provide haulage services on the Hamersley and Robe railway lines, but does not provide
any detail as to how or where it intends to do so. Further, the TPI's claims are only
sustainable if TP| will not have to bear, or pass onto third party iron ore producers, the
diseconomy costs associated with access. Whether TPI will, in fact, have to bear those
costs depends upon the extent to which it can augment its bargaining power, such as
through seeking or obtaining regulatory intervention in the commercial process. If TPl is
not, in effect, subsidised, and must bear the true diseconomy ¢osts, there wili be no
potential for haulage fransactions in the purported markat.

In the absence of actual or potential transactions, the Council cannot be satisfied that there
is a market for rail haulage services on the Hamersiey or Robe railway lines.

No separate markets for rail haulage and frack access

Even if a market for rail haulage exists in the Pilbara (which RTIO strongly rejects), there
are not separate markets in the Pilbara for rail haulage and track access. Forthe reasans
outlined above, there are neither actual nor potential transactions in any market for either
haulage ortrack access. Further, TPl has not established any substantive difference in the
product, geographic or functional dimensions of the putative rail track and rail haulage
markets. Most significantly, TP| fundamentally bases its assertion that railway track
services and haulage services are in functienally distinet markets on a passing observation
made by the Tribunal in Re Sydney Aimport? However, that decision did not examine the
structure of rail markets, The Tribunal's remarks cannot be construed as authority for the
proposition that track and rail haulage services are always functionally distinct. The
Tribunal simply stated that there were paralleis between the complementarities of, on the
one hand, Sydney International Airport's physical infrastructure and the ramp handling and
Cargo Terminal Operator Service, and on the other hand, railway track and train services.

2 Ra Review of Daclaration of Freight Handling Services & Sydney international Alrport (2000) ATPR T81-754, [97]. See
tha TPl Hamersley Application at paragraph 8.7, TPl Hamersley Supplsmentary Application at 6.4, and TPl Rabe
Application at 8 8
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7.34

7.35

(c)

7.38

7.37

7.38

At most, the Tribunal's observation suggests that, in circumstances where freight services
have been separated from track services, the markets may be functionally distinct.

The instances on Australia's East Coast of the separation of track access and rail haulage
services, to which the Tribunal was most likely referting, are clearly very different from the
situation in the Pilbara. In the Pilbara, rall infrastructure was built as part of fully integrated,
dedicated iron ore production facilities. The Pilbara rail networks were built to transport the
iron ore produced by parties to the State Agreements. Transportation of the minerals of
third parties was only intended io the extent that this would not prejudice parties to State
Agreements. In contrast, the East Coast rail networks (such as NSVY Rail Infrastructure
Comoration, VicTrack and Austrack) were created as publicly-owned services for the
carriage of diverse goods andfor passengers. From the outset, the purpose of those State-
owned rail networks was the provision of rail transportation. Itis only through the relatively
recent processes of privatisation and corporatisation that the functional separation of track
access and rail haulage services has become possible. A case in point is the Queensland
rail industry which was the subject of TPI's second purported authority, PN v QR

Accordingly, there is no basis for the functional separation of a putative Pilbara rail services
market from the global iron ore market, or, for that matter, functionally separating track
access from rail haulage services in the Pilbara.

No promotion of competition in Pilbara iron ore tenements market
Introduction

If, contrary to RTIO's submission, the Council considers there is a Pilbara iron ore
tenements market, it is clear that:

. anysuch market is already subject to effective competition; and

. even if that were not the case, access would still not promote a material increase in
competition in that market.

Any Pifbara iron ore tenements market is already the subject of effective competition
Competitive trading of fenements

There are no bases for TPI's claims that:

. purchasers of iron ore tenements are largely limited' to BHPBIO, RTIO, FMG and
other parties who have access to infrastructure such as the proposed TPI railway,”
or

. iron ore tenements are currently underdeveloped and underpriced.”

There are approximately 39 entities with interests in approximately 200 iron ore tenements
in the vicinity of the Hamersley and Robe railway lines, excluding BHPBIO, RTIO and
FMG. Ofthese 200 tenements, an estimated 43 have been granted in the past two years

73 [2006] FCA 91, [835] —[968]. See TPI Hamersley Application at paragraph 8.8, Supplementary Submission at
paragraph 6 4 and TP Robe Application &t paragraph 8.8

™ Paragraph 8.28 of the TPl Hamersley Application; Paragraph 8.100 of the TP Robs Application,

™S Paragraph 8.36 of the TPl Hamersley Application; Paragraph 8.100 of the TPl Robe Application.
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7.38

7.40

and approximately 58 were applied for within the past two years. The presence of 38 other
iron are tenement holders in the vicinity of the Hamersley and Robe raitway lines
demonstrates that barmiers to entry are not high. Further, that a significant number of these
entities were involved in transactions involving their iron ore tenements illustrates that there
is already competition for tenements, and iron ore tenements are not, as TPI claims,
underdeveloped and underpriced.

As the Council previously identified in the Mount Newman Final Recommendation,”®
‘fransactions' may take several forms, including:

. sale of shares in the corporate entity which holds a licence to explore or exploit the
tenement;

. transfer of a ficence (for consideration); and

. joint venture arrangements whereby the entity which has a licence to mine the

tenement shares the proceeds of mining with anather entity, usually in return for
capital to construct the mining infrastnicture.

Within the past two years, approximately 21 iron ore tenements in the vicinity of the
Hamersley and Robe railway lines have been subject to a change in ownership that did not
involve BHPBIO, RTIO or FMG (and even excluding tenements located very close to the
coast which would not require rail haulage in any event). For example:

. Iron Ore Holdings Limited (fOH) acquired PEL Iron Ore Pty Ltd (a subsidiary of
Fusion Resources Limited), which owned 10 iron ore tenements in the Pilbara, for
a consideration of 3.5 million IOH shares at $0.75 each ($2.625 million);

. United Minerals Corporation NL (UMC) purchased three iron ore tenements in the
Pilbara from DFD Rhodes Pty Ltd for $200,000 cash, 5 million UMC shares at
$0.16 each {$800,000) and a 1.5% gross royalty,

. Mt Gibson Iron Limited acquired Aztec Resources Limited, which owned, amangst
other assets, three iron ore tenements in the Pilbara, for $297,905;

. Polaris Metals NL (Pofaris) acquired the iron ore assets of Heron Resources
Limited, including a significant number of iron ore tenements in the Pilbara, for
29,729,730 Polaris shares at $0.185 per share ($5.5 million), plus 15 million
options at the exercise price of $0.30 each;

. Murchison Metals Limited acquired one tenement from Austral Gold Limited and
the iron ore rights on an adjoining tenement from Joytell Pty Ltd for a total cash
consideration of $9 million and $1 per tonne royalty payable to Joytell Pty Ltd;

. Prime Minerals Limited acquired Megaworld Pty Ltd, the holder of three iron ore
tenerents in the Pilbara, for $50,000; and

. AusQuest Limited (Ausquest) acquired one iron ore tenement in the Pilbara
{(E47/12086) from Panco Pty Ltd/Rodney Beilotti, for a consideration of 150,000
Ausquest shares.

® At paragraph 7.60.
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7.42

7.43

7.44

745

7.46

In addition, several joint ventures involving tenements in the vicinity of the Hamersley and
Robe railway lines have been formed with companies other than BHPB, RTIO and FMG.
For example:

. Aquilz and AMCI in the API joint venture. AP|was formed in February 2005 and
based initially upon the iron ore tenements held by Aquila in the Pilbara (including
a number in the vicinity of the Hamersley Service), but has since developed
commercial arrangements with Cullen Resources Limited, Red Hill Iron Limited and
Helix Resources Limited (each a holder of iron ore tenements in the Pilbara) to
explore for and develop iron ore resources.in prospective areas located adjacent
to, or in reasonable commercial proximity of, iron ore tenements owned by Aquila;
and

. Red River Resources Limited (Red River) and lron Mountain Mining Limited (#ren
Mountain) are parties to a joint venture, pursuant to which Iron Mountain can earn
up to 70% interest in Red River's Miaree Magnetite Trend Project in the Pilbara.

Set out behind Annexure 3 is a sumrmary of recent fransactions in tenements in the vicinity
of the Hamersley and Robe railway lines,

From these transactions, it is clear that tenements are actively and competitively traded by
parties other than owners of rail infrastructure, and TPI's assertion that tenements are
underdeveloped and under priced is baseless. Further, as noted above, there is no basis
for TPI's claim that Hamerstey or Robe possess market power, or, if that market power
exists (an assumption RTIO strongly rejects), that they have exercised that market power
to adversely affect any putative market for tenements in the Pilbara.

Access is unnecessary for deposits to be developed

It is not surprising that there is active trading in tenements in the Pilbara, notwithstanding
the fact that the Hamersley and Robe Services have not been declared. The history of the
Pilbara (as outlined in section 3 above) demonstrates that if viable iron ore deposits are
found, then infrastructure solutions will also be found. This point is further illustrated by the
discussion at paragraphs 5.106 to 5.120 above which considers, by way of example, the
alternative infrastructure solutions available to FMG in relation to its Solomon deposit, the
APl Joint Venture in relation to its Westem Pilbara project and Brockman Resources in
relation to its Marillana Project.

Companies considering buying iron ore tenements are well aware of this history and know
that a commercial solution ¢can be found to enable iron ore from tenements in the Pilbara to
reach market.

Access would not promote competition

Even if, contrary to RTIO's submission abeve, the Pilbara iron ore tenements market is not
already the subject of effective competition, there is no basis on which the Council could be
satisfied that access to the Hamersley and Robe Setvices would promote a material
increase in competition in the Pilbara iron ore tenements market for three reasons.
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TP! can use s own rail line

7.47  As discussed above, TP| has already built its Chichester rait line and is considering
constructing the Kennedy railway. If TPl wishes to provide rail haulage services to third
parties, as it claims, it could do so by using the Chichester/Kennedy line and, where
necessary, by constructing a spur line to serve a particular deposit (which is unlikely to
entail construction of more than 100 kilometres of new rail track, although the precise
distance cannot be determined without knowing the deposits to be served). As discussed
at paragraph 5.118 the cost of TPl using its own rail lines to provide haulage services is
likely to be considerably cheaper than obtaining access to the RTIO Rail Network, given
the diseconomy costs access would cause (unless TP) does not have to bear the true
diseconomy costs, in which case RTIO would be subsidising TPI's activities). Using TPI's
rail line rather than the RTIO Rail Network is alsc more likely to be of use to third parties as
the TPI rail line connects to TPI's own open access port at Port Hedland {see further
discussion below).

7.48  In summary, access will not increase the likefihood of TPI (or any other party) actually
providing rail haulage services. TPI can do so already (and can do so more economically)
by using its own rail lines andfor extensions to those lines. As a result access can have no
impact on any claimed tenements market.

Access to poris uncertain

7.49  Access to the Hamersley and Robe Services could only conceivably promote competition
in the Pilbara iron ore tenements market if it would resuft in the increased shipping of iron
ore through a port.

7.50 Itis not possible for the Council to be so satisfied in respect of the port facilities listed in the
TPI1 Hamersley Application that are said to ‘be potentially available to export ore from
tenements in the vicinity of the Hamersley Rail Networks'.” Neither of the TPI Applications
describe:

» the particular port facility or facilities to which iron ore railed on the Hamersley or
Robe Services is likely to be destined; or

. how any such port facility or facilities are likely to be accessed.

7.51 Ofthe ports listed in the TPI Hamersley Application, only Harnersley's Dampier facility is
served by the Hamersley raitway line, and only Robe's Cape Lambert facility is served by
the Robe railway line. Both ports are govemed by State Jﬁ\grer-:ment-:»f8 which stipulate that
the use of those ports by third parties (such as TPI) is subject to:

. agreement between each of the relevant parties and with the State of Western
Australia; and
. such use not unduly prejudicing or interfering with Hamersley or Robe's operations.

7.52 None ofthe other ports listed in the TPl Hamersley Application is serviced by the
Hamersley or Robe Services. For iron ore to reach those ports, it would have to be

T TP Hamersley Application, paragraph 3 11,
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transported by other means from some point on the Hamersley or Robe railway lines. For
the Council to be satisfied that access would lead to the shipping of ore through 2 port, at
least one of the following contingencies must be fulfilled:

. third party access being obtained to a relevant port facility;

. third party access being obtained to a railway line that could be used to transport
ore from the Hamersley railway line or the Robe railway line to a relevant port
facility;

. the construction of unspecified rail facilities (which would be available to TPl and

any third party haulage operator) to link the Hamersley railway line or the Robe
railway line to a relevant port facility or to another railway that is connected to a
port facility;

. the availability of a feasible means, other than rail, to transport ore from the
Hamersley railway line or the Robe railway line to a relevant port facility or to
another railway connected to a relevant port facility.

7.53 None ofthese contingencies is addressed in the TP| Applications:

7.54  Further, where fulfilment of a contingency would require access to a facility (rail or port) to
which TPI or any other third party haulage operator does not have a guaranteed right of
access, it would not be possible for the Council or the Minister to be satisfied that such
access would be achieved as this would require the Council and Minister to conclude that:

. the relevant ctiteria to justify access are likely to be satisfied;

. all requisite approvals or decisions by Govemments (State and Federal) to
facilitate access will be achieved;

. any litigation regarding jurisdictional, constitutional and other legal issues will be
finally decided in favour of the access seeker; and

. access terms will ultimately be agreed or determined by a tribunal with jurisdiction.

7.55  Inthe circumstances, the Council could only be satisfied that access could result in any
change in any relevant market (assuming the existence of such a market and the state of
competition in that market) if TPl committed to constructing a rail link to its own rail and port
facilities from the RTIO Rail Network. Any such proposal must be spelt out from the outset.

No incentives fo fessen competition

7.56 Even if, contrary to RTIO's submissions and all of the available evidence:

. there was spare capacity available on the RTIO Rail Network that could
accommeodate third party demand; and

. there are deposits that could be developed if they obtained access to the RTIO Rail
Network that would not be economic to develop (or would be more costly to
develop) if they built their own infrastructure or connected to the FMG
Chichester/Kennedy lines,

8 tron Ore (Hamerstey Rangs) Agreement Act 1063, fron Ore {Robe River) Agreement Act 1984 (WA).
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7.57

7.58

7.58

(d)

7.60

access would still not promote a material increase in competition.

It needs to be remembered that, as found by the Council and seemingly now accepted by
TPI, the global iron ore market is effectively competitive. In the theoretical scenario
described above, the depaosit holder is dependent upon RTIO access ifthe deposit is to be
economically developed (or a larger profit can be realised if RT!O provides access). RTIO
is equally dependent, however, on the deposit holder if it wishes to obtain a share ofthe
profits that can be generated from that deposit. In such a scenario, without access,
commercial incentives witl lead RTIO and the deposit holder to reach an agreement under
which the deposit is developed using RTIO's infrastructure and the resulting profit (or the:
increase in profit achieved if RTIO provides access) shared between RTIO and the deposit
holder.

It is not the case therefore that access would enable deposits to be developed that would
not otherwise be developed. Even if all of TPI's assertions were accepted, any
economically viable tenement in the position described above will still be developed
through commercial agreements between RTIO and the tenement holder. The only
consequence of access is that rather than negotiating with RTIO the tenement holder may
negotiate with RTIO or TPI. This may lead to a redistribution of profits as between RTIO,
TPI and the deposit holder, but it would not result in any tenements being developed that
would not be developed absent access. As a result it would not result in increased
exploration activity or ctherwise promote a material increase in competition in any
tenements or other market (see the discussion in section 3 of the Williams Report).

RTIO reiterates, however, that this scenario is purely hypothetical and that as discussed
elsewhere in this submission:

. RTIO is expanding its Pilbara iron ore operations as rapidly as possible and will not
have spare capacity available on key segments of its network in the foreseeable
future to accommaodate third parties; and

. the costs that access would cause (especially the diseconomy costs) would dwarf
the cost of a deposit owner constructing its own infrastructure or building a spur
line to link up with TPI's Chichester/Kennedy rsil lines.

No promotion of competition in Pilbara rail haulage market

No incentive or abifity to exercise market power to affect competition in rail hautage
market

RTIO does not currently pravide rail haulage services because of the diseconomy costs of
doing so (see discussion above in relation to criterion (f)). Furthermore, no third party iron
ore producers have sought rail haulage services from Hamersley or Robe pursuant to the
State Agreements. TPl's suggestion that Hamersley and Robe are withholding rail haulage
services and that this is evidence of Hamersley and Robe exercising market power is
clearly wrong. Obviously, Hamersley and Robe are not making 'monopoly rents’ either
from haulage charges or in the global iron ore market. The suggested implication that
RTIO s able to leverage its power in relation to rail haulage in the putative Pilbara
tenements market ignores the evidence of the competitive nature of frading in tenements
discussed above.
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7.61  Asaresult, itis clearthat RTIO has no incentive or ability to exercise market power, and is
not in fact exercising market power, in any 'rail haulage' market. Far from being suggestive
of market power, the absence of transactions in the rail haulage market confirms RTIO's
submissions about the likely diseconomies that would arise from converting the RTIO Rail
Network, including the Hamersley and Robe railway lines, from a single-user ta a multi-
user facility and reinforces that there is no rail haulage market separate from the global iron
ore market.

TPI's claims about RTIO's market power

7.62 TPl cites three examples of RTIO and/or BHPB allegedly exercising market power to deny
access to their Pilbara railways,” implying that this market power would be reduced by
access. However, none of the examples given supports TPI's assertion that RTIO holds
any relevant market power or that it has exercised its market power to deny accessto its
railways:

. In 1988, Hamersley sought and obtained a declaration in the Federal Court that the
Council did not have power to accept or review Robe's 1998 declaration application
in respect of part of the Hamersley raitway line. Hamersley has not, to date,
provided rail haulage services to third parties with whom it does not have a
relationship hecause the diseconomies of doing so would unduly prejudice its core
business. Anyone in such a situation, regardless of its market power, would resist
an application for declaration of such a fundamental and integral part of its
production facilities.

. Following the 2003 decision of the Western Australian Court of Appeal in Hancock
Prospecting Pty Ltd v BHP Billifon Iron Ore Pty Ltd® negotiations between Hope
Downs and BHPRB did not result in Hope Downs' ore being carried on the Mount
Newman railway. TPl does not explain how this is an example of BHPB exercising
market power. It is impossible to conclude from TPI's allegation that BHPB
possessed market power at the relevant fime, or, even if such power is assumed,
that the breakdown of commaercial negotiations has any causal connection with that
market power. In any event the example concerns BHPB and says nothing about
whether RTIO has market power.

. BHPB has vigorously resisted FM&'s efforts to have the Mount Newanan railway
declared. Given that BHPB also faces diseconomies and prejudice toits core iron
ore business if it provides rail haulage or track access services, it is not
unreasonable for BHPB to object to declaration. Anyone in a sirilar position would
act this way, regardless of its market power or lack thereof. Again, the example
says nothing about RT!O's market position.

7.63 [tis notat all clear why any of RTIO's or BHPB's actions in respect of access to its railways
either demonstrate the possession of market power or, assuming such power is held (an
assumption Rio Tinto strongly rejects), constitutes an exercise of that market power. ltis

™ Supplemeritary Submission & paragraphs 6 73-8 92 TP Robe Applicaton at paragraphs 8.79-8.98.
0 [2003] WASCA 259,
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7.64

7.65

7.66

7.67

7.68

7.69

clear that there are legitimate business reasons for the actions undertaken in all three
examples,

Access would not promote competition in any event

if, contrary to RTIO's submissions, the Council concludes that RTIO does have the
incentive and ability to exercise power in the rail haulage market, access wouid not
promote competition in that market in any event for four reasons.

TP! can use #s own rail line

First, for the reasons given in relation to the tenements market in paragraphs 7.47 to 748
above, it wouid be cheaper for TPI to use its own rail line to provide rail haulage services,
rather than obtain access to the RTIO Rail Network. ‘Using TPI's rail line is also more likely
to be of use to third parties as the TPI rail line connects to TPI's own open access port at
Port Hedland. As a result, access would not increase the likelihcod of TP (or any other
party) actually providing rail haulage services and so could not promote competition in any
rail haulage market.

Access fo ports uncedain

Secondly, for the reasons given in relation to the tenements market in paragraphs 7.48 to
7.55 above, the Council cannot be satisfied that access to the Hamersley and Robe railway
lines could result in any additional iron ore being shipped because of the uncertainties
about which, if any, ports additional iron ore could be shipped through.

No incentive fo lessen cormpelition

Thirdly, again for the reasons given in relation to the tenements market, even if (contrary to
RTIO's submissions and all the available evidence) the situation were as described by TP,
access would still not promote a material increase in ¢competition in any rail haulage
market. Access in such a scenario may result in a redistribution of profits between RTIO,
TPl and tenement hoiders, but this would not promote material increase in competition.

Monopoly Rail Haulage Operator

Fourthly, access would create, in TPI, a monopoly rail haulage operator - it would not lead
to a competitive Pilbara rail haulage market. Hamersley and Robe are unlikely to enter the
asserted rail haulage market. They are integrated iron ore producers, not rail haulage
service providers, and, as explained above, the provision of general rail haulage services
would simply increase the massive diseconomies that access will cause.

TPI gives two purported examples of how competition in the putative rail haulage and
tenement markets would be promoted by access:”’

. FMG's negotiations with BC Iron Limited; and
. FMG's joint ventire arrangements with Flinders Diamonds Limited.

However, neither of these examples is analogous to the Hamersley or Robe Services.
Both companies in these examples have tenements that are located in close proximity to
FMG's railway, which was explicitly established as a multi-user service under the relevant

1 Supplementary Submission at paragraphs 6.85 — 6.101; TP! Robe Application &t peragraphs 8.106 — 8 111

gjhm A0110320162v 505369850  304.2063 Page 87



(9)
7.70

7.71

7.72

State Agreement. Further, TPl expressly represents that it is a provider of haulage
services to third parties. In contrast, the Hamersley and Robe railway lines were, from the
outset, established as the means for transporting iron ore within integrated iron cre
production and supply businesses. Hamersley and Robe (and, for that matter, BHPB) do
not hold themselves out as rail haulage service providers. They are integrated producers
and suppliers of iron ore to the global iron ore market, and, as such, they are not potential
competitors in a putative rail haulage market.

Conclusion

The Council must be satisfied that access would promote a material increase in
competition in a dependent market before it can recommend declaration. That s, the
Council must be satisfied that the level of competition in the dependent market with access
will be materiaily greater than it will be in the absence of access. Even if there are markets
for rail haulage and iron ore or bulk minerals tenements in the Pilbara (a position Rio Tinto
rejects), it is clear that access will not promote a material increase in competition in those
markets.

The evidence shows the tenements market is already subject to effective competition. As
a result, access would not promote a material increase in competition in any Pilbara
tenements market. Even if the Pilbara tenements market is not already subject to effective
competition, access will not promote competition in that market. Unless the Council can be
positively satisfied that a port, available for third party use, could be accessed using the
RTIO Rail Network, access to that Network will not result in any changes in the market
place, much less result in 2 material increase in competition. In any event, even if all of
TPI's claims were true (which RTIO strongly rejects) at most, access may result in a
transfer of profits between RTIO, TPl and other tenement holders; it would not result in any
additional tenements being deveioped and hence would not promote exploration activity. It
would therefore not promote a material increase in competition.

RTIO has no incentive or ability to exercise market power in any Pilbara rail haulage
market. RTIO is not currently providing services in that market and as a result is clearty not
making any 'monopoly rent' from doing so. TPI's suggestion that RTIO is leveraging its
power in relation to rail haulage in the tenements market is clearly not credible given that
the tenements market is already competitive. In any case, access to the Hamersley and
Robe railway lines would not promote competition in the rail haulage market for the same
reasons given in relation to the tenements market.
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Criterion {d) - Health and Safety

8.1

8.2

8.3

B4

8.5

8.6

8.7

Section 44G(2)(d) of the TPA requires the Council to be satisfied:

that access to the service can be provided without undue risk to human health and safetly.

The various State Agreements under which RTIO operates its railway require it to do so in
a 'safe and proper manner'. in addition the RTIO railway lines are regulated under various
\Westem Australian Acts and Regulations.

TPI states that paragraph 10.1 of the TPI Applications that:

TPl undertakes that f access to the [Hamersley Service/Rebe Service] is granted, its
operations will be in accordance with best practice and comply with all relevant safety and
other legisiation. TPI will ensure its operations are safely and effectively integrated with the
Provider's safety and operating procedures in a manner that ensures there will be no undue
risk to human health or safety as a result of access being made available.

TPI has made no attempt to describe the manner in which its operations are capable of
being 'safely and effectively integrated with the provider's safety and operating procedures'’
in light of the legistative and operational requirements outlined above. Until arrangements
concerning safety issues in respect of TPI's operation on RTIO's rail lines are put in place
and are capable of analysis, it is not possible for the Council to be satisfied that the access
sought in the TPI Applications can be provided without ‘undue risk to human health or
safety’. in other words, RTIO subrmiits that the Council cannot be satisfied that criterion (d)
is satisfied.

In the Mount Newman Final Recommendation the Council suggested at paragraph 9.3 that:

the language of criterion (d) suggests that it is concemed with the potential for access to be
provided in a manner that does not impose undue risks to heallh and safety. The crilerion is
not concerned with whether a proposed use of the Mount Newman Service by a specific
third parfy would impose a risk to health and safely, except insofar as a third party's
proposal may provide evidence of the ability of an access agreement or determination to
avoid such risks.

The Council statements ignores the fact that it must be positively satisfied that

criterion (d) is met and that access can be provided without undue risk to human health
and safety. The only specific third party user identified to date is TPl. There is no
evidence on which the Council could be satisfied that TP| could operate on the RTIO™
system without undue risk to human health and safety. There is therefore no basis for the
Council to conclude on a general basis that access can be provided without undue risk.

The Council should not underestimate the health and safety issues that arise as a result of
an access application of this type. Heavy haul railways are specialist infrastructure, with
RTIO trains carrying up to 24,000 tonnes of ore each. The length of each train is about
2.5 kilometres and the skills required to operate a train of this type safely are significant. It
takes 1.5 to 4 kilometres {depending on gradient) to bring to a hait a train travelling at a
speed of 65 kilometres per hour. Many of the tasks required of a train driver are counter-
intuitive — for example notwithstanding that the locomotive accommodating the driver at the
head of the train might be travelling uphill, the driver could be required to brake as most of
the train behind the driver is still travelling downhill. The consequence of accelerating
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8.8

89

8.10

rather than braking could be a 'broken train’, meaning decoupling of sections of the train
and possible derailment.

Similarly maintenance and other regimes. to protect track and consist integrity must be
scrupulously planned and adhered to. Further they need to be consistent. For example
problem detection devices on a railway line, such as hot bearing detectors or dragging
equipment detectors, must be compatible with the type of equipment using the railway line.

A superficial answer to safety is to say that with appropriate reguiation under legislation,
such as the Rail Safefy Act 1998 (WA), safety can be ensured. However this overlooks the
fact that because of miscommunications, different standards of skill levels or training
regimes, or different approaches to maintenance, accidents are far more likely to oceur if
there is more than one operator on a railway line like the Hamersiey and Robe railway
lines. The inevitability of a decline in safety being brought about by multi-usage of a facility
is as apparent as the ingvitability of a decline in capacity and ability to respond to surges in
demand (addressed above). The Council should therefore exercise great caution in
deciding whether criterion (d) is met.

Finally, as discussed in paragraphs 5.60 to 5.67 above, RTIO is moving to automated,
driverless trains. YWhilst concurrent usage of a rail system by a manned train and a
driverless train may theoretically be possible, when the manned train is operated by a
different party from the one controlling the automated system, the chance of accidents
must increase. As pointed out in paragraph 5.66, automated train systems that currently
exist throughout the world are almost universally ‘closed’ systems, (ie are wholly dedicated
to automated trains). The access contemplated by the TP Applications would result in the
Pilbara being the exception to this normal practice.
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9. Criterion (c) — National Significance and Criterion (e) — Effective
Access Regime

91 Because the Council cannot be satisfied that criteria {a), (b), (d) or () are satisfied, this
submission does not go on te address criterion {(c) (national significance) or criterion (¢)
(eflective access regime). RTIO reserves its right to make further submissions on these
criteria.
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10.

OTHER MATTERS
Protected Contractual Rights

10.1

10.2

10.3

Section 44W(1Xc) of the TPA provides that the ACCC must not make a determination in
respect of an access dispute that would have the effect of ‘depriving any person of a
protected contractual right’. 'Protected contractual right' is defined in section 44W(5) of the
TPA as 'a right under a contract that was in force at the beginning of 30 March 1895".

As is evident from Part C ofthis Submission, RTIO's operations in the Pilbara have been
developed and occur under the framework created by several State Agreements. In return
for RTIC's substantial investment and other commitments made under these State
Agreements, RTIO has received a contractual assurance of rights that were recognised,
between the State and RTIO, as being necessary for the establishment and conduct of
RTIO's operations. In respect of railway operations, Hamersley and Robe obtained, under
the Hamersley Range State Agreement and the Robe River State Agreement respectively,
a contractual assurance for the grant of special leases to cover railways developed.

The special leases covering the Hamersley and Robe Services are:
{a) Dampier to Tom Price (Lease 3116/4984; Crown Lease Number 144/1975)

This special lease was granted pursuant to clause 9(1)(b) of the original Hamersley
Range State Agreement. This provision gave Hamersley the right to call for the
grant of special leases for various purposes associated with the original Tom Price
development, including for the purpose of the railway described in its State-
approved proposal for the initial development.

(b) Tom Price to Paraburdoo (Lease 3116/4592, Crown Lease Number 162/19874)

This special lease was granted pursuant to the Second Supplementary Agreement
to the Hamersley Range State Agreement, which provided for the devejopment of
the mine at Paraburdoo. Clause 6§(2)(b) of the Second Supplementary Agreement
contained an equivaient provision to clause 9¢(1)(b) of the original Agreement (as
referred to above). Again, once Hamersiey's proposal for the Paraburdoo
development was approved, clause 6(2)(b} gave Hamersley the right to call for the
grant of special leases for various purposes associated with the development. One
prescribed purpose was for the railway connecting Paraburdoo with Hamersley's
existing Dampier to Tom Price railway.

(c) Rosella to Juna Downs (Marandoo Extension) (Lease 3116/11869, Crown
Lease Number 268/1997)

This special lease was granted following the approval in November 1992 of
Hamersley's proposals for the Marandoo development, which were submitted and
approved under clause 10K(3) of the Hamersley Range State Agreement. That
clause was inserted as part of amendments to provide for the Marandoo
development. It seems that the special lease was then granted pursuant to the
original clause 9(1¥b), on the basis that, once the Marandoo proposals were
accepted, clause 8(1)(b) operated to allow Hamersley to request the grant of a
special lease for the railway extension to Marandoo.
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{d) Brockman Railway Spur (Lease 3116/11805)

This special lease was granted following the approval of Hamersley's proposals in
relation to the Brockman No 2 Detritals Deposit, which were submitted and
approved under clause 101 of the Hamersley Range State Agreement. Clause 10
was inserted as part of amendments to provide for the development of the
Brockman No 2 mine. It appears that, like the lease in relation to the Marandoo
Extension, this special lease was granted pursuant to the original clause 9(1)(b)
once the developments were approved.

{e) Cape Lambert to Pannawonica (Lease 3116/4622)

This special lease was granted pursuant to clause B(1)(b) of the original Robe
River State Agreement, which gave Robe the right to call for the grant of special
leases for various purposes associated with the development of mining operations,
including for the purpose of the proposed railway.

10.4 Each ofthe special leases has been granted pursuant to section 116 of the Land Act?, as
amended by the relevant State Agreement o allow for a longer lease term and to remove
the requirement for the consent of the Minister for Lands in respect of any assignment,
mortgage or similar dealing with the lease. While each special lease contains a number of
reservations to aliow representatives of the State or local govemment to access the land
the subject of the lease, the leases confer on Hamersley and Robe the right to:

...peaceably hold and enjoy the demised premises during the ... lemn without any
interruption by [the Crown, the Minister for Lands] or any person rightfully claiming under or
in trust for [the Crown).

105 As a consequence of the rights conferred by the Hamersley Range and Robe River State
Agreements and the special leases issued thereunder, each of Hamersley and Robe is
entitled to the exclusive right to occupy the relevant land comprising the rail corridor, and
the right to exclusive possession of its rail facilities, for the purpose of conducting its
railway operations. Because the Agreements and the relevant leases were in force at the
beginning of 30 March 1995, each of these rights is a protected contractual right within the
meaning of sections 44W(1)(c} and 44W(5) of the TPA.

10.6  Accordingly, the ACCC would be prevented by section 44W(1)(c) of the TPA from making
an arbitration decision that required RTIO to provide a service comprising use of the
Hamersley and Robe Services to a third party. This is because any such decision would
necessarily involve the imposition of rights of occupation and use of the rail corridor and rail
facilities which would be inconsistent with, and therefore deprive Hamersley/Robe of, these
exclusive rights of occupation and possession. It follows that, with or without deciaration, a
third party could not obtain an arbitration decision from the ACCC that required RTIO to
provide such a service. Third parties will continue to have an enforceable right to negotiate
and enter into a contract for the camriage of iron ore preducts by RTIO pursuant to
clause 10(2)(a) of the Hamersley State Agreement and clause 8(2)(a) of the Robe River

52 The Land Act 1933 (WA) was repsaled in 1997 with the introduction of the Land Administrafion Act 1897 (WA) (LAA).
Mowever, under secticn 31 of Schedule 2 of the LAA, leases granted under section 116 of the repealed Act continue to
subsist as i they had been granted under the LAA.
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State Agreement respectively. This right does not, however, extend to track access, as is
sought by TPl Applications,

10.7  As a consequence of the above, declaration of the Hamersley and Robe Services would be
futile, and would serve only to increase costs for all parties concerned, a consequence that
would not be in the public interest. Accordingly the Council should exercise its residual
discretion not to declare the Hamersley and Robe Services.
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11. Confidentiality

11.4  Consistent with the practice adopted in other matters before the Council and in accordance
with the procedure described in the Council's submission guidelines, RTIO has prepared a
confidential version and a general release versicn of this submission.

11.2  The general release version of the submission is available to interested parties. The
confidential version of the submission contains information that is highly commercially
sensitive and confidential-and under no circumstances may the information which is
designated as confidential be released in the public domain. The commercially sensitive
and confidential sections contain information about RTIO and its business that is not in the
public domain. More particulardy, the confidential information cannot be disclosed or
revealed:

(a) to any person (other than members of the Council) without the Council first
nominating to RTIO the individual or individuals to whom disclosure is proposed to
be made, obtaining the written consent of RTIO to such disclosure and the relevant
individual or individuals entering into an appropriate confidentiality undenaking with
RTIO in a form satisfactory to RTIO;

(b) in any reasons for decision which may be published by the Councii or by any other
means, without the prior written consent of RTIO.
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