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THE PILBARA INFRASTRUCTURE PTY LTD
APPLICATION UNDER PART IlIA OF THE TRADE PRACTICES ACT 1974
FOR DECLARATION OF THE SERVICE PROVIDED BY
THE MOUNT GOLDSWORTHY JOINT VENTURE PARTICIPANTS

DATED: 16 November 2007



RAIL ACCESS DECLARATION APPLICATION

THE PILBARA INFRASTRUCTURE PTY L7D — APPLICATION UNDER PART IlIA OF THE
TRADE PRACTICES ACT 1974 FOR DECLARATION OF THE SERVICE PROVIDED BY THE

MOUNT GOLDSWORTHY JOINT VENTURE PARTICIPANTS

BACKGROUND

A

1.1

The Pilbara Infrastructure Pty Ltd wishes to access the service provided by the
Goldsworthy Railway by having the Goldsworthy Railway declared as a service under
Part llIA of the Trade Practices Act 1974 in order to be able to offer a rail haulage service.

The Pilbara Infrastructure Pty Lid hereby makes this application to the National
Competition Council to have the Goldsworthy Railway and necessary associated
infrastructure declared.

DEFINITIONS

The following words have these meanings in this application unless the contrary intention
appears:

(1) ‘ACCC" means the Australian Competition and Consumer Commission
established by the Act;

(2) “Act” means the Trade Practices Act 1974;

(3) “Application” means this application for a declaration of the Goldsworthy Service;

(4) “Council’ means the National Competition Council established by the Trade
Practices Act 1974,

{5) “Facility” means that the facility and associated infrastructure as described in

section 3 of this Application;

(6) ‘Fortescue” means Fortescue Metals Group Ltd, ACN 002 594 872, an Australian
publicly listed company, of Level 2, 87 Adelaide Terrace, East Perth in Western
Australia;

(7) ‘Goldsworthy Railway” means the railway line of approximately 210 kilometres
in length which runs from Yarrie in the Pilbara to Finucane Island to Port Hedland;

(8) ‘Minister” has the same meaning as designated Minister under section 44B of the
Act;
{9) “Provider” means the Mount Goldsworthy Joint Venture Participants;

(10}  “Goldsworthy Service” means the service described in section 3;
(11)  “State” means the state of Western Australia; and

(12)  “TPI” means The Pilbara Infrastructure Pty Ltd, ACN 103 096 340, of a wholly
owned subsidiary of Fortescue;



2. APPLICANT DETAILS

2.1 The applicant is TP1, a wholly owned subsidiary of Fortescue. TPl is a company set up to
provide transport and other associated services to Fortescue and other mining companies
based in the Pilbara. TPl owns Fortescue's rail and port infrastructure and will operate
Fortescue's rail and port operations. TPI will offer rail haulage services and the use of its
port facilities to third parties in the Pilbara.

2.2 TPl is a party to the Railway and Port (The Pilbara Infrastructure Pty Ltd) Agreement
Fortescue (as a Guarantor) and the State are the other parties to the agreement. The
agreement forms Schedule 1 of the Raifway and Port (The Pilbara Infrastructure Pty Ltd)
Agreement Act 2004. This agreement provides for the construction and operation of a
railway and associated infrastructure running from the Chichester Ranges to Anderson
Point within the port of Port Hedland and for the construction and operation of port
facilities at Anderson Point.

2.3 TPl has commenced construction of the TPI Railway from Fortescue's Cloud Break mine
in the Chichester Ranges to a location near port facilities at Anderson Point also being
constructed by TPI.

24 TPI's contact details are:

Julian Tapp

Level 2, 87 Adelaide Terrace

East Perth

Western Australia 6004

Telephone: + (61 8) 6218 8888

Facsimile: + (61 8) 6218 8880

Email: jtapp@fmgl.com.au
2.5 TPI's postal address is:

PO Box 6915

East Perth

Western Australia 6892

3. SERVICE FOR WHICH ACCESS IS SOUGHT AND FACILITY USED TO PROVIDE

THAT SERVICE

3.1 TPl seeks access to a service provided by the Goldsworthy Railway located in the Pilbara
in Western Australia. Attachment 1 is a map showing the Goldsworthy Railway.

Service

3.2 The service which TP| seeks to have declared is the use of the facility comprising the
Goldsworthy Railway from a location near Yarrie, at one end, 1o a location near Finucane
Island within the port of Port Hedland, at the other end, and all points in between
(Goldsworthy Service).

3.3 The Goldsworthy Service would also include the use of all associated infrastructure

necessary to allow third party frains and rolling stock to move along the Goldsworthy
Railway between points of interconnection, including, but not limited to:

(1 railway track, associated track structures, over or under track structures, supports
(including supports for equipment or items associated with the use of the railway);



(2) bridges;

(3) passing locops;

(4) train control systems, signalling systems and communication systems;
(5) sidings and refuges to park rolling stock;

(6) maintenance and protection systems; and

{7} roads and other facilities which provide access to the railway line route.

Rail Haulage Service

3.4

3.5

3.6

3.7

3.8

TPI seeks access to the Goldsworthy Service in order to be able to offer an above rail
haulage service to mining companies seeking to move bulk materials between any two
points on the Goldsworthy Railway, including without limitation interconnection points with
other rail networks and railway lines. TP! does not seek access to any rail haulage
service, including the Provider’s locomotives and rolling stock, which may be available in
relation to the Facility as TP| seeks to offer a service that would compete with any
haulage service that might be provided by the Provider or by BHP Billiton iron Ore Pty Lid
(BHPBIO) using the Provider's facilities and equipment.

In effect, TPI is seeking to purchase train pathways from locations where sidings can be
built next to the Goldsworthy Railway that would be in the most convenient location for
mining companies seeking to use TPI's rail haulage service to transport bulk materials to
export facilities at Port Hedland and between mine sites/processing facilities located in
the vicinity of the Goldsworthy Railway. The exact location will be determined by
negotiation with the Provider and with the mining companies seeking to use the haulage
service.,

Without access to the Goldsworthy Service, TPI will not be able to offer a haulage service
to mining companies or potential mining companies wishing to have bulk materials hauled
by rail from a location in close proximity to the Goldsworthy Railway to port facilities at
Port Hedland.

TPl anticipates that the following mining companies might wish to use TPI's haulage
service on the Goldsworthy Railway.

(N Atlas iron Limited — Pardoo/Goldsworthy Project;
(2) Jupiter Mines Limited — Shay Gap Project;

{3) Australian Premium fron JV; and

(4) Polaris Metals NL — Goldsworthy JV Project.

Each of these companies have tenements in the vicinity of the Goldsworthy Railway as
shown on the map in Attachment 2 to this Application.

Port Facilities Accessible via the Goldsworthy Railway

3.9

Port facilities within the port of Port Hedland that may potentially be available to export
third party ore from tenements in the vicinity of the Goldsworthy Railway include:

(1) the Mount Goldsworthy Joint Venture's port facilities at Finucane Istand within the
port of Port Hedland;



(2)

(6)

the Mount Newman Joint Venture's port facilities at Nelson Point within the port of
Port Hedland;

port facilities under construction at Anderson Point by TPI within the port of Port
Hedland,;

port facilities that will be constructed by the Port Hedland Port Authority at Utah
Point;

port facilities that may potentially be constructed at Harriet Point by either BHP,
TP1 or another party; and

port facilities that may potentially be constructed by TPI or another party in the
South West Creek within the port of Port Hedland.

Impact of Use the Goldsworthy Service on Other Services

3.10 TPl will accept flexible arrangements and times for the running of its trains on the
Goldsworthy Railway and work with BHPBIO to ensure that such access does not unduly
interfere with or prejudice BHPIO's existing operations.

3.11  In the past the Goldsworthy Railway has been used to transport ore from mines owned by
the Mount Goldsworthy Joint Venture at Yarrie, Nimmingarra and Cattle Gorge. BHPBIO
manages and operates these mines on behalf of the Mount Goldsworthy Joint Venture.

312 However, BHPBIO gave evidence during the hearing of BHP Billiton lron Ore Pty Ltd v
National Competition Council & Anor (proceeding VID 1641 of 2004 judgment [2006]
FCA 1764) in the Federal Court (Federal Court Proceedings) that:

(1)

(2)

towards the end of last year BHPBIO suspended the railing of ore from the
Goldsworthy mining area to Finucane Island as a result of port infrastructure
works at Finucane Island:

BHPBIO suspended the production of 'Goldsworthy Medium Grade Lump' and
'Goldsworthy Medium Grade Fines' products from September 2006;

BHPBIO is continuing to mine within the Goldsworthy mining area at a reduced
rate of approximately 2 million tonnes per annum (down from 8 million tonnes per
annum), with the mined ore being stockpiled at the relevant mine site:

until July 2007 BHPBIO will rail a small amount of ore from the Goldsworthy
mining area to Nelson point (approximately 1 rake a fortnight, 240,000 tonnes per
annumy);

the ore railed to Nelson Point from the Goldsworthy mining area will be included in
the blend of ores used to produce the ‘Newman High Grade Lump' and 'Newman
High Grade Fines' products; and

BHPBIO rails some ore from the Yandi and Area C mining areas to Finucane
utilising that part of the Goldsworthy Railway running from the intersection with
the Mt Newman Railway to Finucane Island. The Yandi and Area C mining areas
are serviced by the Mt Newman Railway. Accordingly, BHPBIO rails the ore
along the Mt Newman Railway to the intersection with the Goldsworthy Railway
and then along the Goldsworthy Railway to Finucane Island. BHPBIO also rails
ore from the Yandi and Area C mining areas to Nelson Point.

See paragraphs 68 and 75 of the Federal Court's decision in BHP Billiton Iron Ore Pty Ltd
v National Competition Council [2006] FCA 1764 (BHPBIO v Council).



4.1

4.2

4.3

4.4

4.5

4.6

4.7

43

THE SERVICE PROVIDER

Section 448 of the Act defines the provider, in relation to a service, as the entity that is
the owner, or operator of the facility that is used (or is to be used) to provide the service.

The Goldsworthy Railway is owned by the Mount Goldsworthy Joint Venture Participants
comprising:

(1) BHP Billiton Minerals Pty Ltd (85%) (BHPBM);

(2) Mitsui fron Ore Corporation (7%);

(3) ITOCHU Minerals & Energy of Australia Pty Ltd (8%).
The registered offices for each of these companies are as follows;

BHP Billiten Minerals Pty Lid
Level 27

BHP Billiton Centre

180 Lonsdale Street
Melbourne, Vic, 3000

Mitsui Iron Ore Corporation
'Exchange Plaza'

Levell§

2 The Esplanade

Perth, WA, 6000

ITOCHU Minerals & Energy of Australia Pty Ltd
'Grosvenor Place'

Level 29

225 George Strest

Sydney, NSW, 2000

BHPBIO manages and operates the Goldsworthy Railway on behalf of the Mount
Goldsworthy Joint Venture Paricipants.

The registered office of BHPBIO is:

BHP Billiton Iron Ore Pty Ltd
Level 27

BHP Billiton Centre

180 Lonsdale Street
Melbourne, Vic, 3000

The Mount Goldsworthy Joint Venture provides BHPBIO with access to the Goldsworthy
Railway and BHPBIO provides a rail haulage service on that railway to mining joint
ventures in which BHP is a participant including the Mount Goldsworthy Joint Venture and
the Yandi Joint Venture.

Both BHPBIO and BHPBM are subsidiaries of BHP.

BHPBM has an 85% interest in the Mount Goldsworthy Joint Venture which owns

M the Goldswaorthy Railway;
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5.1

5.2

B.

6.1

(2) the mines serviced by the Goldsworthy Railway at Yarrie, Nimmingarra and Cattle
Gorge; and

(3) port facilities at Finucane [sland.

As noted above ore from the mines at Yandi and Area C mining areas is also transported
on the Goldsworthy Railway from the intersection with the Mt Newman Railway. Area C
ore is owned by the Mount Goldsworthy Joint Venture as it is transported to Finucane
Island. Ore from Yandi is owned by the Yandi Joint Venture (comprising BHPM (85%),
Mitsut Iron Ore Corporation Pty Ltd (7%) and ITOCHU Minerals & Energy of Australia Pty
Ltd (8%)) as it is transported to Finucane Island.

HISTORY OF ACCESS NEGOTIATIONS

Fortescue has previously requested access to parts of both the Mount Newman and
Goldsworthy Railways. Those requests for access have been declined: indeed BHPBIO
as manager of both those facilities refused to enter into any negotiations.

Since BHPBIO has refused to negotiate access to a part of the Goldsworthy Railway it

necessarily follows that access to the whole of the Goldsworthy Railway would also be
refused.

JURISDICTION

The Council has jurisdiction to deal with, and make a recommendation to the Minister
regarding this Application.

Goldsworthy Service is not a production process

6.2

6.3

6.4

The Goldsworthy Service is not the use of a production process. The Full Federal Court
recently upheld the Federal Court's decision that use of rail frack services provided by the
part of the Goldsworthy Railway from the intersection with the Mt Newman Railway to
Finucane Island that is approximately 17km long was not the use of a production process
within paragraph (f} of the exception to the definition of 'service’ in s44B of the Act.

On 18 December 2008, the Federal Court declared in BHPBIO v Council:

"The bulk iron ore rail track transportation services provided by the Goldsworthy rail facility, as
defined in Part 5.1 of the applicant's application filed under s 44F(1) of the Trade Practices Act
1974 {Cth) (the Act’} and dated 11 June 2004, is a service within the meaning of s 44B of the
Act.!

On 5 October 2007, the Full Federal Court upheld the Federal Court's decision in BHP
Billiton Iron Ore v The National Competition Councif [2007] FCAFC 157 (Full Federal
Court's Decision).

The services provided by the Goldsworthy Railway were defined in Part 5.1 of Fortescue's
application to the Council for declaration dated 11 June 2004 as:

1) the use of the Facility, being:
(a) ...
(b) the part of the Goldsworthy Railway Line that runs from where it crosses the
Mt Newman Railway Line to port Facilities at Finucane lsland in Port
Hedland, and is approximately 17 kilometres long....

(2) access to the Facility's associated infrastructure, including, but not limited to:
{a) railway track, associated track structures, over or under track structures,
supports (including supports for equipment or items associated with the use
of the railway);



6.5

6.6

6.7

6.8

7.1

(b) bridges;

(c} passing loops;

(d) train control systems, signalling systems and communication systems;
{e) sidings and refuges to park rolling stock;

(f) maintenance and protection systems; and

(g} roads and other facilities which provide access to the railway line route.'

While the Court's declaration in respect of the Goldsworthy Railway was only in relation
that part of the Goldsworthy Railway from the intersection with the Mt Newman Railway to
port facilities at Finucane Island, the same reasoning as that in the Full Federal Court's
Decision should apply to the remainder of the Goldsworthy Railway.

The Full Court decided that the production process exclusion in paragraph {f} of the
definition of service in s44B of the Act was confined to the 'use of a production process’
and did not extend to the use of parf of a production process. The majority noted a
‘qualification’ that (at [177]):

. a particular production process may well be made up of a highly integrated and
interdependent set of steps contained within a particular physical environment such as a
factory, plant or smelter such that a service sought by a third party in terms of use of [part of the
process] would constitute the use of the production process.

This case is on all fours with the Full Federal Court's Decision. While BHPBIO might
assert that use of the Goldsworthy Service is the use of part of its production process for
the production of iron ore, use of the Goldsworthy Service is clearly not the use of the
whole production process. Further, this is not a case where there is such a highly
integrated and inter-dependent sequence of operations in a particular physical
environment such that use of the track and associated services could only be consistent
with the use of a production process.

Applying the Full Federal Court's Decision, the Goldsworthy Service is not the use of a
production process. Accordingly, the Goldsworthy Service falls within the definition of
'service' in s44B of the Act and the Council has jurisdiction to deal with, and make a
recommendation to the Minister regarding this Application.

CRITERION (B) - UNECONOMICAL TO DEVELOP ANOTHER FACILITY

The service that is sought is the use of the Goldsworthy Railway Line and associated
infrastructure to enable TPI to offer a rail haulage service to the mining industry in the
Pilbara. No facility other than access to the Goldsworthy Railway could provide the same
service as the service to which access is sought. No other facility serves the same route
as the route of the Goldsworthy Railway.

Demand

7.2

7.3

7.4

The current level of demand by BHPBIO over most of the length of the Goldsworthy
Railway is very low. TPl understands from evidence given by BHPBIO during the Federal
Court Proceedings that the Goldsworthy Railway is now used only occasionally as set out
at paragraph 3.12 of this Application.

BHPBIO's demand for the Goldsworthy Railway may return to previous levels which were
around 4 return train pathways per day if mining operations resume previous levels.
However, as noted in paragraph 3.12, BHPBIO has indicated that it has not made any
decision with respect to the future of the Goldsworthy mining operations beyond 2007.

The section between where the Goldsworthy Railway intersects with the Mount Newman
Railway and the port facilities at Finucane Island has a higher level of demand as
BHPBIO uses this section of the Railway to transport ore from the Mining Area C and
Yandi mines located close to the Mt Newman Railway to port facilities at Finucane Island.



7.5

7.6

7.7

7.8

Apart from BHPBIO which transports ore on the Goldsworthy Railway on behalf of the Mt
Goldsweorthy and Yandi Joint Ventures, there are currently no other users of the Railway.

TPI expects to be able to compete with BHPBIO to provide haulage services to at least
one customer. If access is granted, TPI anticipates that it will require around one return
train pathway every two to three days.

If access is not granted to TP, it is highly likely that potential customers will be unable to
secure a haulage service from BHPBIO and demand for the service will be lower by the
amount that BHPBIO or TP would have utilised the service to haul bulk products for other
mining companies. BHPBIO's demand for the service is likely to remain the same with or
without access.

The Facility is currently capable of accommaodating at least twelve train pathways per day
in each direction and its capacity can be more cheaply expanded through the construction
of additional passing loops than the cost of constructing an alternate facility to provide the
same service,

Cost of Duplication/Augmentation

7.9

7.10

7.1

8.

Even in the event that BHPBIO increased its demand for the service on a large scale at
some point in the future, the capacity of the Facility could always be more cheaply
expanded than the cost of constructing a parallel facility right up to the point where the
entire track has been duplicated at which point the capacity would be in excess of
400Mtpa and would exceed future demand.

Based upon current levels of utilisation TPl would not expect the Provider to have to
make any investment in the Goldsworthy Railway running east from its intersection with
the Mount Newman Railway to accommodate third party demand. The Goldsworthy
Railway running west of that intersection may require some investment to increase its
capacity to accommodate additional demand.

The estimated cost of developing an alternate facility to provide the same service would
be considerably larger than the cost of expanding the existing Facility to cope with the
small increase in demand for the service that would result from access being made
available. The Goldsworthy Railway consists of approximately 210 kilometres of track.
Based on the cost of the TPI railway it would cost around $750m to replicate the Facility
including the associated infrastructure. Moreover there would be considerable social,
environmental and Aboriginal heritage objections to the building of a new railway when an
existing railway was already available and for most of its length very underutilised.

CRITERION {A) -~ ACCESS WOULD PROMOTE A MATERIAL INCREASE IN

COMPETITION IN AT LEAST ONE MARKET OTHER THAN THE MARKET FOR THE
SERVICE

8.1

In Sydney Airport Corporation Limited v Australian Competition Tribunal [2006] FCAFC
146 at [83] (Sydney Airport), the Full Federal Court determined that:

(1 ‘access’ in s44H(4)(a)/44G(2){a) takes its ordinary English meaning; and

(2) s44H(4)(a)/44G(2)(a) requires a comparison of the future state of competition in
the dependent market with a right or ability to use the service and the future state
of competition in the dependent market without any right or ability or with a
restricted right or ability to use the service.
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Promotion of Competition in Dependent Markets

8.2

8.3

Access to the Goldsworthy Service will promote a material increase in competition in the
following dependent markets:

(1 the market for rail haulage services on the Goldsworthy Railway; and

(2) the market for prospective iron ore or other bulk mineral tenements in the Pilbara.
Comparing the future state of competition in these markets with a right or ability to use the
Goldswaorthy Service to that without any right or ability to use the Goldsworthy Service, it

is clear that access fo the Service will promote a material increase in competition in each
of these markets.

Rail Haulage Market

8.4

8.5

8.6

There is a market for rail haulage services on the Goidsworthy Railway. Access to the
Goldsworthy Service is essential to be able to compete effectively in that market. Access
to the Goldsworthy Service will promote a material increase in competition in the market
for rail haulage services on the Goldsworthy Railway.

The provision of rail haulage services involves transporting bulk materials by rail from a
mine site 1o a port facility or between mine sites/processing facilities.

TP seeks to have the service provided by the railway track declared (ie. the below rail
service) so that it can offer its own haulage service to third parties. TPl is not seeking to
have the service involving the carriage of ore declared (ie the above rail service).

Distinction Between Railway Track and Haulage Services

8.7

8.8

The view that 'railway track services’ and 'haulage services' are in functionally distinct
markets is supported by the Australian Competition Tribunal's decision in Sydney
International Airport [2000] ACompT 1 at 97. The Tribunal said:

Though in the past usually vertically integrated, track services and the running of passenger or
freight trains can be, and increasingly are, provided separately. As such they operate in
functionally distinct market, even though there is perfect complementarity between them.

This distinction was also recognised in Pacific National v Queensiand Raif [2006] FCA 91
(see [935] to [966]).

Importance of Access fo Rail Infrastructure

8.9

8.10

Access to a railway line is essential to exploit an inland iron ore or other bulk mineral
tenement. There is no other commercially viable way of transporting ore from inland
mines to port. Because of the volume of iron ore, or other bulk mineral, that would be
required to be transported, air transport oplions are not feasible and road transport
options not practicable.

TPI estimates that the cost of transporting iron ore on the TPl Railway is currently
approximately $2.50 per tonne, being the marginal cost of hauling iron ore over a distance
of approximately 260 kilometres {and not the cost of infrastructure). Hauling iron ore on
the Goldsworthy Railway would costs less because of the shorter distances involved. In
contrast, the cost of using haulage trucks to transport iron ore would be between $15 and
$30 per tonne depending on the distance (assuming a large number of 100 tonne triple-
trailer trucks were permitted to travel on the required public roads). While the market
price of ore depends upon the quality of that ore, the current market price of ore sold FOB
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at export facilities on the North West Coast of Australia under a long term contract is in
the range of $45 to $60 per tonne.

FProvision of Rail Haulage Service

8.11

8.12

8.13

The service required by TPI is the use of the Goldsworthy Railway in order that a bulk
minerals haufage service can be offered to companies with mines in the vicinity of that
Railway. Currently, the track service required by TPI is provided to BHPBIO by the Mount
Goldsworthy Joint Venture. BHPBIO uses the track service to provide a rail haulage
service to the Mount Goldsworthy Joint Venture and Yandi Joint Venture. BHPBIO does
not provide this haulage service to any non-BHP parties.

The Mount Goldsworthy Joint Venture is required to offer a limited haulage service under
the fron Ore (Mount Goldsworthy) Agreement Act 1964 (WA) (Goldsworthy Act). Under
the terms of the Goldsworthy Act, the Mount Goldsworthy Joint Venture is required to
carry the freight of third parties on the Goldsworthy Railway where and to the extent that
they can do so without unduly prejudicing or interfering with their operations (Clause
9(2)(a) of the First Schedule to the Goldsworthy Act).

TPl is not aware of anyone who has had their freight transported by the Mount
Goldsworthy Joint Venture or BHPBIO under the Goldsworthy Act or under any other
arrangement with the Mount Goldsworthy Joint Venture or BHPBIQ.

Promotion of Competition

8.14

8.15

8.16

8.17

8.18

Access to the service which is merely the use of the track would promote competition in
the haulage service market in competition to any haulage service BHPBIO might provide
to third parties in the future.

The ability for TPI to offer a bulk materials haulage service will increase competition in the
haulage service market both by offering a service to those with whom BHPBIO refuses to
deal with and by offering a competitive alternative to those who BHPBIO does agree to
provide a haulage service to.

Comparing the future state of competition in the rail haulage service market with a right or
ability for third parties to use the Goldswarthy Service to that without any right or ability to
use the Goldsworthy Service, it is clear that access to the Service will promote a material
increase in competition in that market.

Without a right or ability for third parties to use the Goldsworthy Service:

{1) BHPBIO will either continue to deny non-BHP parties access to a rail haulage
service on the Goldsworthy Railway, or will be the only provider of haulage
services on the Railway;

(2) If BHPBIO continues to deny non-BHP parties access to haulage services:

{a) parties relaied to BHP will be the only ones who can access the BHP
haulage service and have iron ore transported from their mines to Port
Hedland for export and/or between mine sites/processing facilities located
in the vicinity of the Goldsworthy Railway;

(b non-BHP parties will have no efficient means to transport ore from their
mines to Port Hedland for export and/or between mine sites/processing
facilities located in the vicinity of the Goldsworthy Railway; and

(3) If BHPBIO is the only provider of haulage services on the Railway, it will have the
ability and incentive to charge monopoly prices for those services.

With a right or ability for third parties to use the Goldsworthy Service:
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{1) There will be two or more providers of haulage services on the Goldsworthy
Railway (BHPBIO and TPI);

{2} As BHPBIO will face competition from TP for the supply of haulage services on
the Goldsworthy Railway, it will have less ability and incentive to charge monopoly
prices for those services;

(3) Non-BHP parties will have an efficient means to transport ore from their mines fo
Port Hedland for export and/or between mine sites/processing facilities located in
the vicinity of the Goldsworthy Railway.

Council's Final Recommendation on Mt Newman Service

8.19

8.20

8.21

8.22

In its Final Recommendation of 23 March 2006 (Final Recommendation) on Fortescue's
application for declaration of the Mt Newman Service under section 44F(1) of the Act, the

Council found that there was a market for rail haulage services in the Pilbara (at [7.90] to
[7.122]).

Further, the Council considered that a company in BHPBIO's position would have
incentives to exercise market power in the market in which track services are provided to
adversely affect competition in the market for haulage services for reasons which include
(at[7.221]):

(1) a company in BHPBIO's position has an incentive to use its control over rail
infrastructure to prevent the development and mining of iron ore tenements by
third parties;

(2) as conirol over rail infrastructure would be undermined by the emergence of a
competing provider of haulage services, a company in BHFBIO's position has
incentives to prevent a competing haulage services provider from emerging;

{3) a company in BHPBIO's position would have an incentive to prevent the
emergence of haulage services where this would allow new competitors to enter
the market for iron ore. New entry to the iron ore market may affect BHPBIO's
sales volumes and prices; and

(4) as transportation is a significant barrier faced by new producers, existing
producers have a competitive advantage which they wish to maximise.

These incentives are also true in the case of the Goldsworthy Railway.

In the Final Recommendation the Council found that BHPBIO has the ability to exercise
its market power to adversely affect competition in the market for haulage services. The
Council decided that there were no effective constraints on the exercise of market power
by BHPBIO absent declaration, in particular:

4 the fron Ore (Mt Newman) Agreement Act 1964 and the Rail Transport
Agreement 1987 (Mt Newman Agreements) were not effective regimes for
access fo third party haulage services (at [7.224]);

{2) no third party (other than affiliated businesses) has been able to negotiate
satisfactory access arrangements with Rio Tinto Limited (Rio) to its track services
(at [7.228]); and

(3) the proposed Chichester line could only service the northern part of the Pilbara (at
[7.227]).
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In the case of the Goldsworthy Rail Line, BHPBIO similarly has the ability to exercise its
market power to adversely affect competition in the market for haulage services. There
are no effective constraints on the exercise of market power by BHPBIO without access,
in particular:

(1) the lron Ore (Mt Goldsworthy) Agreement Act 1964 is not an effective access
regime for access fo third party haulage services; and

(2) there are no other rail facilities that service mines along the route of the
Goldsworthy Railway.,

In its Final Recommendation, the Council concluded that access to the track service
provided by the use of the Mt Newman Railway would create or enhance the conditions,
opportunities or environment for competition in the market for haulage services in the
Pilbara (at [7.237]).

TPl considers that, similarly, access to the track service provided by the use of the
Goldsworthy Railway would create a material increase in competition in the market for
haulage services in the Pilbara. TP! submits that:

(1) there is no other railway line that provides haulage services to potential iron ore
producers with tenements in the vicinity of the Goldsworthy Railway;

(2) therefore, the inability of a potential haulage service provider such as TPI to gain
access to the Goldsworthy Service is a significant barrier to eniry to the market for
haulage services;

{3) declaration of the Goldsworthy Service would remove that barrier to entry;

{4) by removing the barrier to entry, declaration would improve the potential for a new
haulage service provider io enter the market; and

(5) even if a new haulage service provider did not enter the market, the potential for
entry would constrain BHPBIQ's ability and incentive to withhold haulage services.

Iron Ore Tenement Market

8.26

There is a market for prospective iron ore or other bulk mineral tenements in the Pilbara.
Access to the Goldsworthy Service is essential for anyone wishing to compete in the
market for iron ore or other bulk mineral tenements. Access to the Goldsworthy Service
will promote a material increase in competition in the market for iron ore or other bulk
mineral tenements in the Pilbara.

Limited Purchasers for Iron Ore Tenements

8.27

8.28

Purchasers for iron ore tenements in the Pilbara are largely limited to (i) those who have
their own rail and port infrastructure in place in the Pilbara (BHP and Rio); or (ii) those
with plans to develop rail and port infrastructure (Fortescue/TPI); or (iii) those who can
access infrastructure such as the TP! Railway. This is because those without access to
rail transportation have no viable way of getting iron ore products from the mine to port for
export andfor between mine sites/processing facilities located in the vicinity of the
Goldsworthy Railway.

A tenement holder without access to rail infrastructure, a rail haulage service, or an ability
to fund construction of rail infrastructure has broadly three options. First, it can sell the
tenement to someone with access to rail and port infrastructure. Secondly, it can sell its
ore at the mine gate. Third, it can sell part of its interest to someone with their own rail
infrastructure.
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Fortescue was able to acquire large tenement holdings in the Pilbara at fow cost in an
environment where the tenements had no potential purchaser other than the owners of
rail and port infrastructure in the Pilbara.

More recently interest in iron ore tenements has increased as a result of:
(1) iron ore prices remaining at high levels for an extended period; and
(2) increased potential for access to be gained to essential rail infrastructure as a

result of Fortescue's application for declaration of the Mt Newman Railway and
construction by TP of the TPI Railway.

BHP's Monopsony Power

8.31

8.32

8.33

BHP Billiton (BHPB) is in a position to exert monopsony power over the market for iron
ore tenements located close to the Goldsworthy Railway because the tenements are of
little value without access to a Railway.

Apart from the TPl Railway, BHPB and Rio control all of the railway facilities required to
export iron ore from the Pilbara and/or to transport ore between mine sites/processing
facilities. Except for parties related to BHPB or Rio, no iron ore producer has been able
to enter into an agreement with BHPB or Rio to carry iron ore on its behalf on its railways.

While the TPI railway is an open-access railway and TPI will offer access to third parties
seeking to exploit iron ore tenements in the Pilbara, the route of the proposed railway line
would not be useful to parties seeking to develop iron ore deposits in the vicinity of the
Goldsworthy Railway line.

Promotion of Competition

8.34

8.35

8.36

Comparing the future state of competition in the market for prospective iron ore or other
bulk mineral tenements in the Pilbara with a right or ability for third parties to use the
Goldsworthy Service to that without any right or ability to use the Goldsworthy Service, it
is clear that access to the Service will promote a material increase in competition in that
market.

Without a right or ability for third parties to use the Goldsworthy Service iron ore
tenements in the Pilbara, and particularly those in the vicinity of the Goldsworthy Railway,
will continue to be under developed and under priced as the only ones with the ability to
fully exploit those tenements are those with a right to access rail infrastructure. The anly
ones able to fully exploit tenements in the vicinity of the Goldsworthy Railway will be BHP
related parties.

With a right or ability for third parties to use the Goldsworthy Service, the pool of potential
purchases of iron ore tenements in the Pilbara, particularly in the vicinity of the
Goldsworthy Railway would be expanded. This will enable the development and
exploitation of such tenements by junior explorers and will result in prices for tenements
more closely reflecting the prices that might be achieved in a competitive market.

Council’s Final Recommendation on Mt Newman Service

8.37

8.38

In its Final Recommendation in respect of the Mt Newman Service, the Council found that
there was a market for iron ore tenements in the Pilbara (at [7.53] to [7.89)).

The Council decided that a company in BHPBIO's position had the incentive to exercise
market power in the market for iron ore tenements (at [7.185]). The Council considered
that it may be in the long term interests of a company in BHPBIO's position to prevent
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others developing iron ore deposits in the vicinity of a natural monopoly rail facility for the
following reasons:

{1) this absence of an ability for third parties to develop deposits would mean that the
facility owner would be assured that any deposits it might wish to exploit in the
future are not mined in the short term by competing producers:

(2) iron ore tenements in the Pilbara cannot be developed into an iron ore business
without access to rail transport;

(3) by denying access to both haulage services and track services, a facility owner
could seek to ensure that iron ore tenements in the vicinity of the facility are not
'mined out’ and that the price of these tenements is maintained at a low level
(because they are under developed and, in the absence of rail transport,
unattractive to other investors); and

(4) at the same time, the facility owner can avoid the cost and risk associated with
developing and retaining mining tenements itself.

These incentives are also true in the case of the Goldsworthy Railway.

Further, the Council decided that a company in BHPBIO's position had the ability to
exercise market power in the market for iron ore tenements (at [7.188]). In particular, the
Council found that the Mt Newman Agreements did not significantly constrain BHPBIO's
ability to exercise market power in the iron ore tenement market (at [7.188]). The Council
reached this conclusion having regard to factors including:

(n that no iron ore producer or potential producer had succeeded in negotiating a
haulage service under the Mt Newman Agreements;

(2) the uncertainty as to whether a specific third party has a right to negotiate rail
haulage under the Mt Newman Agreements; and

(3) the Council's conclusion that the access regime provided for by the Mt Newman
Agreements is unlikely to constitute an effective access regime for third party
haulage services.

The Council should reach a similar conclusion in respect of this application for declaration
that a company in BHPBIO's position has the ability and incentive to exercise market
power in the market for iron ore tenements. [n particular, the Goldsworthy Act does not
constrain BHPBIO's ability to exercise market power in the iron ore tenement market
having regard to:

{1) the fact that no iron ore producer or potential producer has succeeded in
negotiating a haulage service under the Goldsworthy Act;

(2) the uncertainty as to whether a specific third party has a right to negotiate rail
haulage under the Goldswaorthy Act; and

(3) the fact that the access regime provided for by the Goldsworthy Agreements is
not an effective access regime for third party haulage services.

In its Final Recommendation, the Council found that access to the service provided by the
Mt Newman Railway would promote competition in the market for iron ore tenements in
the Pilbara (at [7.180] to [7.220]). The Council considered that access to the Mt Newman
Service would remove the barrier which currently limits demand for most iron ore
tenements in the Pitbara - that is, lack of access to rail transport. Further, declaration
would expand the pool of potential purchasers of iron ore tenements. The Council said
that this would (at [7.216]):
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o) increase competition for iron ore tenements in the Pilbara;

(2) weaken the downward pressure on tenement prices that stems from the
concentrated control of rail infrastructure;

{3) increase the viability of iron ore tenements being developed by parties cther than
entities related to Rio and BHPB;

{4) increase the options for exploiting a developed iron ore deposit; and
{5) provide greater incentives for junior explorers that wish to develop iron ore
fenements.

TPI considers that access to the Goldsworthy Service will similarly promote a material
increase in competition in the market for fron ore tenements and other bulk mineral
tenements in the Pilbara by removing the barrier of access fo rail transport,

The existence of a competitive rail haulage market in the Pilbara will encourage
companies independent of BHP and Rio to undertake exploration for commercially
exploitable deposits of bulk material commodities such as iron ores, manganese ores and
chromite ores. It will therefore increase competition in the market for iron ore and other
bulk mineral tenements in the Pilbara by promoting exploration activity in the region.

CRITERION (C) - NATIONAL. SIGNIFICANCE

The Act requires the Council and the Minister to consider whether the facility is of national
significance, having regard to the size of the facility, importance of the facility to
constitutional trade or commerce, and the importance of the facility to the national
economy.

The Facility in question stretches over a distance of around 210 kilometres and would
cost in the region of $750m to replicate. Accordingly, the Goldsworthy Railway is of
national significance from a size and cost aspect alone.

The Facility is also important to constitutional trade or commerce. Although currently
underutilised the railway has in the recent past carried around 7Mtpa from Yarrie which at
today’s prices would be worth around $350m per year. The Facility has a capacity of at
least 30Mtpa which equates to potential export revenue of around $1.5bn.

It must be kept in mind that these figures relate to the export value of the iron ore only.
Other benefits will be fed back into the Western Australian economy from employment
apportunities, royalties for the mining of iron ore and other minerals, as well as openings
in the markets identified above. Consequently, it is evident that the Facility is of national
significance to both constitutional trade and commerce and to the national economy.

CRITERION (D) - HUMAN HEALTH OR SAFETY

TPI undertakes that if access to the Goldsworthy Service is granied, its operations will be
in accordance with best practice and comply with all relevant safety and other legislation.
TPl will ensure its operations are safely and effectively integrated with the Provider's
safety and operating procedures in a manner that ensures there will be no undue risk to
human health or safety as a result of access being made available.

If the Goldsworthy Service is declared, TP will be operating a haulage service on the TPI
Railway by the time it is declared. TPI will have a skilled worlforce of qualified train
drivers and technicians. TPI will also own new rolling stock and ore wagons. As an
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operator of a rail haulage service on the TPl Railway it will be familiar with Western
Australian government health and safety requirements.

TPl anticipates that the terms of access negotiated with the Provider (alternatively
achieved through arbitration) will include terms ensuring that a similar standard of safety
as currently applies to the Facility is achieved.

TPI therefore believes that access can be provided without putting human health and
safety at risk.

CRITERION (E) ~ APPLICATION OF AN EFFECTIVE ACCESS REGIME

Certain restrictions are imposed on the ability of the Council to recommend the
declaration of a service, and also on the ability of the Minister to declare a service.
Restrictions are imposed where the service is currently the subject of an access
undertaking or an effective access regime.

Access Undertakings

11.2

11.3

The Council cannot recommend declaration of a service that is the subject of an access
undertaking in operation under section 44ZZA of the Act (section 44G(1) of the Act).
Similarly, the Minister cannot declare a service that is the subject of an access
undertaking in operation under section 44ZZA of the Act (section 44H(3) of the Act).

As at the date of this Application the Provider has not given any such access
undertakings in respect of the Goldsworthy Service under section 44ZZA of the Act.

Effective Access Regimes and Certification

11.4

11.5

Another restriction imposed is that the Council cannct recommend declaration of a
service that is already the subject of an effective access regime, section 44G(2)(e) of the
Act. This same restriction is imposed on the Minister by section 44H(4)(e) of the Act.

There is no access regime (whether effective or not) that provides for access to the
Goldsworthy Service.

WA Rail Access Regime

11.6

11.8

In respect of access regimes established by States or Territories, s44G(3) provides that in
deciding whether an access regime established by a State or Territory that is a parly to
the Competition Principles Agreement is an effective access regime, the Council must
apply the relevant principles set out in that Agreement and must not, subject to s44DA,
consider any other matters.

Section 44DA provides that the Council and the Minister must treat each individual
relevant principle in the Competition Principles Agreement as a guideline rather than as a
binding rule in determining whether an access regime is an effective access regime.
Further, an effective access regime may contain additional matters that are not
inconsistent with the Competition Principles Agreement (s44DA(2}).

The only access regime in respect of access to track services in Western Australia is the
Western Australian Rail Access Regime established by the State Government through the
Railways (Access) Act 1998 (WA) (WA Regime) and the Railways (Access) Code 2000
(WA) (Code). The WA Regime has not been certified as effective by the Minister under
sd4N of the Act. Schedule 1 of the Code sets out the railways to which the WA Regime
applies. The Goldsworthy Railway is not listed in Schedule 1 of the Code, nor is any
other railway in the Piibara. Therefore the WA Regime does not apply to the Goldsworthy
Railway (or to any other railway in the Pilbara).
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As the WA Regime does not cover the Goldsworthy Railway or any other Pilbara railway,
it is not necessary to consider whether it is an effective access regime under s44G(3) of
the Act.

fron Ore (Mt Goldsworthy) Agreement Act 1964

11.10

11.11

12.

12.1

12.2

12.3

124

12.5

12.6

Under the Goldsworthy Act, the Mount Goldsworthy Joint Venture is required to carry the
freight of third parties on the Goldsworthy Railway where and to the extent that they can
do so without unduly prejudicing or interfering with their operations. The Goldsworthy Act
does not provide for access to the below rail service provided by the Goldsworthy
Railway. It does not allow a third party access to the Goldsworthy Railway to transport
goods using the third party's own rolling stock. It therefore does not cover the
Goldsworthy Service sought by TPI in this Application.

As the Goldsworthy Act does not cover the Goldsworthy Service, it is unnecessary to
consider whether it is an effective access regime for the purpose of criterion s44G(2)(e).

CRITERION (F} — PUBLIC INTEREST

Where criterion {(a) to (e) are satisfied, there is a presumption that access is in the public
interest. There is no reason to rebut this presumption.

In Sydney Airport, the Full Federal Court decided that 'access’ in s44G(2)(a) takes its
ordinary English meaning. While the Full Federal Court did not specifically address
s44G(2)(f), the Full Federal Court's interpretation of 'access' in s44G(2)(a) is also
applicable to s44G(2)(f) where the same words are used. Thus 'access' in s44G(2)(f)
should also take its ordinary English meaning. This is consistent with the accepted
principle of statutory interpretation that words are assumed to be used consistently
throughout an Act." This means that the Council should not take into account any costs
of regulation as a result of declaration in assessing whether criterion (f) is satisfied.

If TPl is given access to the Goldsworthy Railway it would provide an alternate rail
haulage service to any service that might be provided by BHPBIO. Competition will result
in competitive terms for rail haulage being offered by BHPBIO. This in turn would
promote competition in the market for iron ore tenements in the Pilbara. 1t is clearly in the
public interest to see this happen.

There will be no adverse impact on incentives to invest in railways as a result of any
declaration because the terms of access should ensure that the Provider receives a
commercial return for granting such access which will increase the return on the existing
infrastructure and ensure that any additional investment required in infrastructure as a
result of access is paid for by the access seeker.

There will be no net adverse effect on the efficiency of the infrastructure since railways
enjoy economies of scale and increased throughput will lower the average cost of
transporting bulk materials over the railway. To the extent that BHPBIO's operations
may suffer a loss of efficienicy as a result of the presence of third parties on the railway
line that efficiency could either be restored as a result of additional investment by the
access seeker or compensated for in the price charged for access.

It is in the public interest to see the existing rail infrastructure utilised to its full capacity
before the environmentaily damaging impact of building an alternate railway is
considered.

' See Craig Williamson Pty Lid v Barrowcliff [1915] VLR 450 at 452.
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12.7  Itis in the public interest to see the existing rail infrastructure utilised to its full capacity
before adversely impacting Native Title Rights by constructing a new railway over land
over which existing Native Title Rights are enjoyed.

13. PERIOD FOR WHICH DECLARATION IS SOUGHT

13.1  Declaration is sought for a period of 20 years, being the period which TPI envisages is of
sufficient duration for resources suitable for development once access to infrastructure is
guaranteed to be explored for and developed and for long term contracts to transport bulk
products to be entered into for a reasonable duration.

14. OBJECTS AND PURPOSE OF PART IlIA AND THE ACT

141 The relevant object and purpose of the Act is to enhance the welfare of Australians
through the promotion of competition and fair trading.

14.2  The relevant object and purpose of Part IlIA is to promote the economically efficient
operation of, use of and investment in the infrastructure by which services are provided
thereby promoting effective competition in upstream and downstream markets.

14.3  TPI hereby applies to the Council to have the Service declared pursuant to Part IlIA of the
Act because such declaration is consistent and supportive of the relevant objects and
purpose of Part llIA and more generally the Act.

&= \

ANDREW-FORREST

THE PILBARA INFRASTRUCTURE PTY LTD
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