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5 May 2005

Mr Graeme Hunt

President

BHP Billiton Iron Ore Pty Ltd
PO Box 7122 Cloisters Square
Perth Western Australia 6850

Dear Mr Hunt
FMG rail access application

I refer to your letter of 4 May 2005 requesting a further extension of time for your
submission on the Fortescue Metals Group Limited (FMG) application until 3 June
2005. This follows your earlier request to extend the time frame to 6 May 2005. The
Council agreed to that request on 18 March 2005.

The Council understands that the development of substantive submissions on a Part
ITIA matter can require considerable resources and that those resources may be
subject to competing demands. It was on that basis that the extension to 6 May 2005
was agreed to notwithstanding that FMG’s application had been publicly available
for several months and that interested parties had had considerable opportunity to
consider the issues in anticipation of submissions being sought. Having acceded to
BHP Biliton Iron Ore’s (BHPBIO) initial request, the Council is disappointed that
two days before the extended deadline it now faces a further request for additional
time.

The Council does not accept your assertion that a further extension “will not result in
any appreciable prejudice to the applicant in this matter”. You will be aware that
FMG strenuously argued that its interests would be damaged on the first occasion an
extension was sought. Furthermore in its Review of the National Access Regime the
Productivity Commission concluded that “protracted decision making under Part
ITIA will clearly be a disincentive for access seekers to pursue declaration of
services”.

While, as you suggest, it is important that the Council have sufficient information
before it in making its recommendations and the service provider’s input is
important, it is not the only source from which relevant information can be obtained.
The desirability of receiving adequate information from service providers must be
balanced against any delays involved. If information cannot be made available in
reasonable timeframes, the Council has no option but to proceed on the basis of what
information it has.

Having balanced the desirability of receiving additional information from your
company with the adverse implications of further delay in considering this matter,



the Council very reluctantly agrees to the further extension to Friday 3 June 2005
sought by BHPBIO. However it is the Council’s expectation that any part of the
submission that can be provided before 3 June, will be. Furthermore the Council will
continue with its consideration of the application, including considering other
submissions and meeting with stakeholders to discuss the issues raised, while
awaiting BHPBIO’s submission.

Finally, in relation to the time envisaged for consideration of applications for
declaration under Part IIIA and the reasonableness of the deadlines the Council is
seeking, I note that the Productivity Commission Review referred to above
recommended a target time limit of four months for completion of the Council’s
assessments of declaration applications. These recommendations were supported by
the Australian Government.

This application has already been under consideration for 11 months and has yet to
reach the draft recommendation stage. You will appreciate that, even allowing for
some of the additional complications involved in this matter, the time involved is
clearly inconsistent with what the Productivity Commission, and many of the parties
that made submissions to its Review, regard as reasonable. Extended periods for
preparation of submissions are simply inconsistent with achieving anything like the
timeframe recommended by the PC’s review.

Yours sincerely

n Feil

xecutive Director
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