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Review of Draft Recommendations Introduction

1. Introduction

My name is Gregory John Houston. | am a Directahefglobal firm of expert economists,
NERA Economic Consulting, and head of its Austrab@erations, based in Sydney. | have
been asked by Gilbert + Tobin to prepare this repobehalf of Caltex Australia Petroleum
Pty Limited (Caltex). Its subject is the draft resoendation by the National Competition
Council (NCC) not to declare the service providgdalpipeline owned by Caltex that is used
for the transport of jet fuel to the Joint User Iyt Installation (JUHI) fuel facility at
Sydney airport (the Caltex pipeling).

This is the second report | have prepared in tineso of these proceedings. My first refort
addressed whether the application meets sectiqi@® @3(a) (‘criterion (a)’) and 44(G)(2)(b)
(‘criterion (b)") of theCompetition and Consumer Act (CCA). By way of brief recap, |
concluded that:

= criterion (a) is not met because access (or ineckascess) to the Caltex pipeline would
not promote a material increase in competitiorhenrnarket for the supply of jet fuel to
Sydney airport, since:

— the Caltex pipeline is not a natural monopoly antherefore economic to bypass, ie,
access is not necessary to ensure workable coropetit

— there are already a number of competitors supplghfyiel to Sydney airport using
alternative means of delivery;

— the customers (ie, airlines) have a significant am@f buyer power, which is
reinforced by the leverage obtained through intéonal jet fuel tender$and

— Caltex already offers capacity to access seekersnd@nds to make available
additional capacity following the expansion ofpipeline; and

= criterion (b) is not met because it is economiduplicate the Caltex pipeline, sinte:

— the Caltex pipeline has been duplicated by meaasiother pipeline owned by Shell,
and by the use of trucks to transport jet fuel; and

— if Caltex were to refuse access to its pipeline@mmercial terms, it is likely to be
economic to construct a new pipeline.

| have been asked to consider the implicatiorenyf, of the analysis and conclusions set out
in the NCC Draft Recommendations for the findingsny first report. | consider criterion (a)

! National Competition Councillet fuel supply infrastructure at Sydney airport, Draft recommendations, 16 December
2011 (hereafter ‘Draft Recommendations’).

2 Houston, G, ‘Caltex Jet Fuel Pipeline — AssessmEBeclaration CriteriaA report for Gilbert + Tobin Lawyers, 29
November 2011 (hereafter: ‘Houston first report’).

Houston first report, p.27.

4 Because most international airlines arrangetemrovision of jet fuel by means of tender forplyo multiple
airports around the world, airlines are likely tove greater bargaining power through the prosfepoisals in other
geographic locations if prices in Sydney exceedekel implied by effective competition.

Houston first report, p.16.
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Review of Draft Recommendations Introduction

and (b) in turn. In preparing this report | havawin on much of the same material that |
relied upon in my first repoft! have also been assisted by the same two Sydmsseb
colleagues, Hayden Gréeeand Luke Wainscoét Senior Consultant and Consultant,
respectively. Notwithstanding this assistance ggiaions in this report are my own and |
take full responsibility for them.

I confirm that | have read the Guidelines for ExXpWitnesses in Proceedings of the Federal
Court of Australia and that | have made all inqasrthat | believe are desirable, and that no

matters of significance that | regard as relevanehto the best of my knowledge, been
withheld.

e oot
[

Gregory John Houston 13 February 2012

5 See Appendix A of my first report for a complést of materials upon which | have relied for thiport.

7 Hayden holds a Bachelor of Commerce with Firsis€IHonours in economics and a Bachelor of Laws Minours

from the University of Auckland, New Zealand.

8 Luke holds a PhD in Economics and a Master of @enge in Economics from the University of Melbouarsl a

Bachelor of Science in Economics from the UnivgrsitWarwick in the United Kingdom.
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Review of Draft Recommendations Analysis of Criterion (a)

2. Analysis of Criterion (a)

The NCC concludes in its Draft Recommendations ¢htdrion (a) is not met because
competition in the market for the supply of jetlfaeSydney airport is unlikely to be
materially promoted by access (or increased acteshg Caltex pipeline. It bases its
conclusion on a number of factors, including:

= the applicant had not made out its position thiafiiel supply is characterised by
excessive prices or other manifestations of makater®

= avery large portion of the capacity of the Calpgeline is likely to remain reserved for
existing users even in the event access disputeskaen to the Australian Competition
and Consumer Commission (ACC&);

= even if the ACCC was able to require the expanefdhe Caltex pipeline, it is highly
unlikely that such expansion would occur more qeick efficiently than otherwisé;

» aside from the applicant, no party had raised amscen the terms and conditions of
access to the Caltex pipeliffeand

= with the jet fuel infrastructure undergoing a degoé change and investment, the market
is likely to experience opportunities for increasedat least enhanced, competition that
are not dependent on access and declargtion.

The NCC also concludes that competition in the migitr ‘into-plane services at Sydney
airport’ would not be promoted for similar reasohsagree with all of the points set out
above. However, there are a number of other mattscsissed below that the NCC either
misconstrues or gives insufficient attention ta$nDraft Recommendations. A more fulsome
consideration of these factors would strengtheadtxlusion that criterion (a) is not met.

2.1. Evidence of Workable Competition

| explained in my first report that any reasonaldkime of jet fuel can be supplied to an
import terminal storage facility for a price reflexy the import parity price (IPP). The
existence of and potential for imports determitesgrice of the domestically refined jet fuel.
It can therefore safely be presumed that theréfastese competition for the supply of jet

fuel to import terminal storage facilities.

Draft Recommendations, para 4.58.

10 Op. cit., para 4.72.

1 Op.cit., para 4.73.

12 Op.cit., para 4.65.

13 Op. cit., para 4.76.

14 Op. cit., para 4.77. In my first report, | did not considleat it was necessary to define a separate depengeket for

‘into-plane services'. Rather, | found it convertiemdefine a single dependent market for the suppjet fuel to
airlines (the dependent market), recognising thiatrhay comprise activities that take place botstngam and
downstream of the market for the servisee( Houston first report, p.20). However, it ultimatehakes no difference
to the assessment of criterion (a) since, as th€ N€ognises, many of the implications of accessdmpetition in its
defined ‘into-plane market’ parallel the outcomests ‘market for jet fuel at Sydney airport’.
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Review of Draft Recommendations Analysis of Criterion (a)

It follows that the only way in which access (otri@ased access) to the Caltex pipeline can
promote a material increase in competition forghpply of jet fuel to Sydney airport is if
such access is integral for the ability to completenstream. Put another way, it must be
shown that the effective competition in the delyvef IPP-priced jet fuel to terminals is
being undermined by the subsequent inability taiobteasonable terms and conditions of
access to the Caltex pipeline.

In my opinion, there are several indicators sugggshat competition is workable in both of
the downstream dependent marketefined by the NCC that are given insufficieneation
in its Draft Recommendations. First, there aregaiicant number of businesses supplying
jet fuel to airlines at Sydney airport using vagouodes of delivery and/or providing into-
plane services. Two of the firms competing witht€©aland others) do so using their own
transportation infrastructure, ie:

= Shell has a pipeline in direct competition with @altex pipeline, which will have
additional capacity from mid-2013 (the significarafehe Shell pipeline is discussed in
more detail in section 2.3); and

= BP uses road tankers to make deliveries to Sydimggra(the significance of trucking is
discussed in more detail in section 2.2).

Second, there are at least three more firms whall jesfuel to aircraft at Sydney airport
after purchasing supplies from Caltex, Shell andl%]?antas has also engaged with various
infrastructure providers to achieve a certain amodiself supply of jet fuel, including by
negotiating access to the Vopak storage facility, Caltex pipeline and the JUHI.

Third, the significant countervailing power of @&es would further mitigate the extent to
which suppliers could impose unfavourable condgiorhe large purchases made by Qantas
and Virgin in particular are likely to leave thesdines well placed to secure prices that
reflect workably competitive levels. Specificaliypst airline customers are likely to be in a
position credibly to threatelf:

» to build a new pipeline, or sponsor an entrantQaytas alone could guarantee sufficient
demand to underwrite such an investment by waylohg-term supply contract; and/or

= to deliver jet fuel by means of the Shell pipelorearrange for jet fuel to be trucked to the
JUHI; and/or

15 The NCC defines dependent markets for the supfigist fuel at Sydney airport and for into-planeviees. | noted

above that | do not draw any distinction betweesséhtwo markets in my first report.

16 These include World Fuel Services, Universal Bugiplies and United Aviation Solutions.

17 In order to spread risk, Qantas does not seflgugl of its fuel requirements at Sydney Airpdttalso purchases jet

fuel for supply into the JUHI from Caltex and Sh&#e: Qantas Groupipplication for declaration of the JUHI and
Caltex Pipelines: Qantas Group Submission to the National Competition Council, November 2011, p.7.

Houston first report, p.24.
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» reprisals in other geographic locations if priaeSydney exceed the level implied by
workable competition:

The significant number of existing competitors +mgoof whom are facilities-based
competitors — in the dependent markets in comlmnatiith the countervailing power of
airlines suggests strongly that competition isadseworkable. In short, there is ‘no work’ for
the declaration criteria to do — competition doesmeed to be (and cannot be) materially
promoted, because it is already effective.

2.2. Role of Trucking

The NCC concludes that ‘trucking jet fuel to Sydmaéyport is best viewed as a
complementary mechanism to the use of pipelinédgrahan as a competitive substitute or
alternative %° In arriving at this view it makes the following s#rvations™

= trucks appear to be used in response to diffiiitigransporting jet fuel by pipeline or to
meet some other occasional or low-volume-bespaiirement;

= trucking only provides a very small proportion béttotal amount of jet fuel supplied into
Sydney airport;

= although the cost of expanding the use of truckipgears to be modest, this option was
not recommended in the Sydney Jet Fuel Infrastradtorking Group Report (SJIFIWG
Report), which the NCC believed indicated, in ptrat industry experts expected
pipelines to meet increased demand, rather thakgrand

= transporting large volumes of fuel from Port BotaoySydney airport by road would
create significant additional congestion therehyegating health and safety concerns.

In my opinion, none of the factors listed above lyrtpat trucking is not a close economic
substitute for the Caltex pipeline (or for the $ipgbeline). Rather, they suggest that trucking
is currently an important source of ‘swing supphparticularly when there are problems
with the pipeline and an alternative mode of deinis required. The modest level of
trucking may simply reflect the fact that:

= there are rarely any difficulties associated wiemsporting jet fuel by means of the
Caltex pipeline (or by the Shell pipeline); and

= Caltex has offered prices that are consistent thighcompetitive level — perhaps due in
part to the existence of that source of ‘swing $ylpp

In other words, the ‘peripherafuse of trucks may simply be symptomatic of the faat
they arenot needed very often.However, that does not mean that trucking is ‘not a

19 Recall that most international airlines arrangetiie supply of jet fuel using tenders for supplynultiple airports

around the world.

20 Draft Recommendations, para 4.43

2L QOp.cit., para 4.38-4.40

2 QOp.cit.,, para 4.41.
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competitive substituté®, and has no effect on the prices that Caltex bange. In order to
assess the competitive constraint posed by trudkisgnecessary to consider:

= whether there would be a significant increase énaimount of trucking if Caltex
attempted to charge prices that materially exceduedompetitive levet* and

= whether any resulting reduction in the use of théeX pipeline would render any such
attempt to increase prices unprofitable.

The NCC does not appear to have undertaken suahaysis, and so its conclusions
regarding the competitive constraint posed by tngkave no clear foundation. | did
undertake such an assessment in my first reporcancuded that®

» the cost associated with increasing the use oktaimicks is [CIC] [CIC]; and

= trucking could take a significant volume of thefigl currently being transported by the
Caltex pipeline, the loss of which may be suffitisnrender any price increase
unprofitable, since:

— there is already a material volume of jet fuel s@orted by tanker trucks — BP
regularly transports jet fuel in road tankers fritve Vopak terminaf® and

— the SJFIWG Report found that an investment of $@Dwould allow approximately
0.5ML of jet fuel per da¥/ to be transported by truék.

These findings suggest that any attempt by Cadténdrease the price it charged for pipeline
capacity above the competitive level could well asgnificant increase in the amount of
trucking. In other words, trucking may representase economic substitute for the Caltex
pipeline (and the Shell pipeline). In particulagcking could be implemented:

= as aong term alternative to transporting jet fuel by pipeline — as it hagb in other
major airports in Australid’ or

= on ashort termbasis until new pipeline capacity is built, recognisitigt it may take time
for demand to reach levels that would warrant sarckexpansiori’ and for that capacity
to be built (see further discussion in section.3.1)

2 Draft Recommendations, para 4.43.

24 In my opinion, there is no apparent danger ohsarcanalysis being affected by the ‘cellophariadsl since, as the

NCC has recognised, there is no indication thaugtsupply is characterised by excessive pricesther
manifestations of market poweseé: Draft Recommendations, para 4.58).

% Houston first report, pp.13-14.

% See: Qantas Grouppplication for declaration of the JUHI and Caltex Pipelines: Qantas Group Submission to the

National Competition Council, November 2011, p.5 and Caltex Submission, p.93.

27 The current average capacity of the Caltex piest 4.8ML per day, and so the loss of 0.5ML ey would

constitute a material reduction in throughput.

2 sydney Jet Fuel Infrastructure Working Group aFReport — Infrastructure for the provision offigel at Sydney

airport for the period to 2029, 30 April 2010 (refter: ‘SIFIWG Report’), p.40.

2 For example, Caltex uses trucks to transpofuftto other major airports in Australia whereldtes not have pipeline

infrastructure, including over distances far gregéttan the 10km between the Vopak terminal ancSydney JUHI.
See: Caltex Submission, para.82.
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Finally, it is not clear how the potential for ieased congestion and health and safety
concerns cited by the NCC is relevant for the asseat of competition under criterion (a). It
may be that such consequences give rise to adalittmmpliance costs for trucking service
providers, but these have not been identified sessed in the Draft Recommendations. In
my opinion, it is more likely that these factore axternalities that are best considered under
criterion (f). In any event, large quantities dffigel are delivered to other airports in

Australia (including Melbourne airport) by truckhigh suggests that such concerns have not
proved to be insuperabté.

For these reasons, the factors cited by the NC@atra sufficient basis to conclude that
trucking does not provide a close substitute fer@altex pipeline. In my opinion, had the
NCC undertaken a more fulsome consideration ofithtters set out above, it may have
concluded that the prospect of increased truco®g provide a competitive constraint on
the prices that Caltex can charge for access tmptdine.

2.3. Shell Pipeline

The NCC acknowledges that the Shell pipeline adsvices the JUHI and that by mid 2013
Shell is likely to be increasingly using its owngiatt and supply infrastructuré However,
the NCC downplays its significance on the basis e pipeline does not run proximate to
any common user facility and will therefore be usaty to transport Shell productsThe
implication seems to be that unless Shell offeirsl harty access, the effect of the pipeline
on competition is somehow less immediate. In myiomi, this inference is misplaced.

First, even if Shell does not offer access toipelne (which is by no means certain), it still
has an incentive to compete vigorously with Caitethe dependent markets. Indeed, an
airline that was dissatisfied with the terms andditions being offered by Shell could switch
its custom to Caltex, and vice versa (not to mentitlising trucking or sponsoring a new
entrant). The NCC effectively acknowledges that@ladtex and Shell pipelines are close
substitutes when it observes tfat:

‘[T]he increase in capacity [in the Shell pipelipest-2013] may result in Shell
increasingly using its own import and supply infrasture, so reducing its use of
storage at the Vopak terminal and, more importafitheing up capacity on the
Caltex Pipeline.’

Second, it may be that Sheiill ultimately choose to offer access to its Gore Ragninal
facilities and its pipeline to third parties po§ti3. The NCC appears to dismiss this
possibility altogether, although the basis foratrd) so is unclear. Moreover, the Shell

30 To be clear, demand does not need to be equméater to the available pipeline capacity for revestment to occur.

It may be that in the first few years the new aspetrates at a loss, as demand grows. Nonethaketsxplain in
section 3.1, investment can be expected to oceheifotal cost of an expansion (or a new pipelipkj)s a commercial
return, can be recovered over its useful life -eaga of 40 or 50 years.

31 For example, trucks would cause less congestind hence health and safety concerns) if they rdalileeries at night.

32 Draft Recommendations, para 4.59.

33 Op.cit., para 4.66.

34 Op.cit., para 4.59.
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pipeline has similar physical attributes to thet&apipeline, which is currently being
expanded, and so it seems possible that the Spellne could also be expanded by
upgrading the pumps and infrastructure so as @emdditional spare capacity that may be
offered to third parties.

For these reasons, in my opinion the incentivefaitex to charge a supra-competitive price
to its customers is reduced if not eliminated kg dRistence of the Shell pipeline (and other
transport alternatives such as trucking). Moreotrar existence of the second pipeline also
reduces the incentive for Caltex to refuse acae#s pipeline, or to set unreasonable terms
and conditions of access. In short, the const@ored by the Shell pipeline is sufficient in
and of itself for criterion (a) not to be met.

NERA Economic Consulting 8
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3. Analysis of Criterion (b)

The NCC concludes that criterion (b) is not metauese it is uneconomical to develop
another facility to provide the service offeredthg Caltex pipeline for at least the period for
which declaration is sougfit.Although the NCC acknowledges that it will be emical to
develop another facility @me point in the future, it considers th#t:

= it would not be profitable for anyone to do so Lstich time as demand for jet fuel at
Sydney airport approaches the capacity for jet taidle delivered to the JUHI; and

= until that point, any party developing a duplicpigeline would face competition from
existing capacity such that its business wouldrggafitable.

In undertaking this assessment it adopts a nareswce description comprising the transport
of jet fuel via a pipeline from the Vopak facility the JUHI. In other words, the definition
precludes alternative routes to the JUHI, suchashe Shell pipeline or trucking. In my
opinion the NCC'’s assessment of criterion (b) ictent in number of respects.

3.1. Profitability of a New Pipeline

In its first supplementary submission, the Board\olines of Airlines Representatives
(BARA) explored whether it would be profitable tarig forward the construction of a new
pipeline from 2020 — the date at which it claimsrencapacity will be needed. It concluded
that a new pipeline would not be profitable prim2020 because, while there is excess
capacity, prices can be expected to be set at slorharginal cost (SRMC). In my first
report, | highlighted two problems with this anasy$oth of which recur in the Draft
Recommendations.

First, it does not automatically follow that thenstruction of a new pipeline that gave rise to
spare capacity would imply SRMC pricing, for anyadirof the pipelines. Rather, several
factors are likely to constrain the extent to whicites will depart materially from the long
run average cost (LRAC) of building and operatimgesv pipeline. Most notably, if Caltex
and Shell were setting charges for existing capdldt exceeded this level, then an
alternative supplier could enter into a contraftgay, 3-6 years in duration) with one or
more’’ airlines (or jet fuel resellers) to transportthir jet fuel through a new pipeline at a
price between the prevailing price and the LRAC.

Both parties would benefit from such a commitmsirtce the airline customers (and/or jet
fuel resellers) would have access to a cheapersrafaransporting jet fuel to the airport and
the entrant would make a commercial return. Thezeabso a variety of ways in which the

3 Draft Recommendations, para 5.28.

% Op.cit., para5.17.

87 A commitment from Qantas alone could guarantéficignt demand to make such an investment wortteviantas

currently consumes 40 per cent of all the jet &iebydney airportSee: Caltex Submission, para.37). If this was still
the case in 2014, Qantas would require approxim&@&ML of jet fuel per day (based on total anndedinand for jet
fuel at Sydney airport of 3,472ML, Caltex Submissipara.116). This is approximately equivalenti® ¢apacity of
the Shell pipeline. Alternatively, a pipeline migaggregate’ the custom of a number of the smalidines in order to
secure the volumes needed to justify the investment

NERA Economic Consulting 9
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respective parties could mitigate the risks assediwith such a contractual arrangement,
including:

= a3 ‘most favoured nation’ clause could be includedantracts with foundation customers
to prevent the pipeline owner from offering anyrgpeapacity at a low price after it has
been constructetf:

= an airline (or airlines) might commit to using hieeline for a certain proportion of its
total demand, rather than committing to take adixelume of jet fuel (a ‘take-or-pay’
contract)® and

» as | noted in section 2,2, trucking could be usedraalternative mode of delivery until
that new pipeline is built, since it may take tiloedemand to reach levels that warrant
the expansidlf and for the capacity to be built.

The potential for new entry in combination with aomic arrangements for managing the
risks associated with investment in and use ofvapipeline is likely to constrain the extent
to which prices will depart materially from the LRRAof constructing and operating a new
pipeline** In my opinion, there is no basis for BARA to camt# in its first supplementary
submission that the existence of spare pipelinaagpbetween 2017 and 2020 would imply
SRMC pricing during this periotf.Similarly, there is no clear foundation for the '€
conclusion that, so long as there is excess capacit

‘[Alny party developing a duplicate pipeline wikhée competition from existing
capacity such that its business would be unprdétab

The second, more fundamental problem with BARA'd ire NCC'’s analyses is that they
focus on the period for which there is expectedeg®pare capacity. No attention is given to
the fact that a new pipeline would have a usefaliell beyond these timeframes — 40 years
or more. Even if it was correct to conclude thaewa pipeline would make little if any profits
in the first few years of its life (a conclusiorathhas no sound basis, for the reasons set out
above), the observation is of limited relevance aithatters is whether such an investment is
likely to be profitable over its entire useful life

The fact that a new pipeline may not be profitahleng the declaration period alone does
not make the asset ‘uneconomical’ within the meguaificriterion (b)!* Rather, the relevant
consideration is whether the total cost of the tagdes a commercial return, can be

recovered over its 40 to 50 year life. Put simplyfocusing on the period during which the

% These would guarantee that the pipeline willswgiply other firms at a lower price than that afteto the initial

customers.

% This would allow an airline to mitigate the urteémties inherent in the routes and frequencyighfs that it will

operate in the future.

40 gupra, note 30.

41 Houston first report, pp.14-16.

42 Houston first report, p.26.

4 Draft Recommendations, para 5.17.

4 A new pipeline may not be profitable during tleeldration period if it is under-utilised for aritial period of time or

if fixed costs cannot be recovered in the near-term
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demand for jet fuel is less than the existing capAt the NCC has, like BARA, directed its
attention to the wrong question.

The analysis | set out in my first report illus@dtthat, even under very conservative
assumption&® a commercial returnould be obtained upon such an investment over a 40 to
50 year period, suggesting that criterion (b) waismet in this instanc¥. The NCC does not
address this aspect of my first report in its DRécommendations. However, when
discussing very similar points made by Caltex srsitbmission the NCC simply states that it
‘does not accept all of these [points] to be validelevant*® Since no reasons are given for
the NCC'’s proffered view, | have no basis for rewigg or amending my original conclusion
that criterion (b) is not met.

3.2. Existing Duplication of the Caltex Pipeline

The narrow description of the service that is eygtbby the NCC consciously overlooks the
fact that the Caltex pipeline has already beenidaigd by the Shell pipeline and by trucking.
The NCC appears to rationalise its decision to adoph a narrow focus for criterion (b) on
the grounds that:

= itis ‘generally for an applicant to identify thersice’ since*

— if an applicant ‘unduly or artificially narrows &rvice description’, although criterion
(b) may be easier to meet, criterion (a) will bencoensurately harder; and

— if ‘[tjoo broad’ a description is adopted, althougtiterion (a) may be easier to meet,
there is an increased risk that criterion (b) wilt be satisfied;

= expanding the service description to include othedes of transporting jet fuel, such as
the Shell pipeline and trucking, would ‘complicatensiderably the consideration of the
declaration criteria®® and

= the applicant (BARA) ‘wishes to see jet fuel tramgpd from the Vopak storage facility
(at Port Botany) to the Sydney JUH} not from another point of origin.

In my opinion, none of these factors provide a soetonomic basis for adopting what is
clearly an ‘artificially narrow*? definition of the service. First, the NCC seemaniply that
if a particular service description means thatttineshold for criterion (b) is reduced

4 Draft Recommendations, para 5.26.

46 For example, | adopted BARA'’s (unrealistic) asption that a new pipeline would not earn any resfar profits)
between 2017 and 2028ee: Houston first report, p.15.

47 Houston first report, pp.14-16. | note also tihat potential success of such an investment caifditther enhanced if
it is underwritten by an airline customer — a gpit@usible scenario given the potential for muheiefit.

48 Draft Recommendations, para 5.16.
4 QOp.cit., para 2.13.
%0 Op.cit., para 2.16.
51 Op.cit., para 2.17.

52 QOp.cit., para 2.13.
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(increased), then it will be commensurately hafdasier) to meet criterion (a), and vice
versa.

In my opinion, this misconstrues the symbiotic tielaship between the criteria. In particular,
if criterion (b) is not met because a facility mbaomic to duplicate, it iswre likely that
criterion (a) will also not be met — not less likel explained in my first report that if a
facility can be economically duplicated it does regiresent a bottleneck to competition in
dependent markets. It follows that access to thacgeprovided by that facility is not needed
to promote competition in those dependent marKets.

In effect, the NCC is suggesting (wrongly, in myropn) that it can adopt a narrow service
description and ignore economically duplicatedlities, because they will be given greater
attention in the consideration of criterion (a).wWéwer, the Draft Recommendations illustrate
that this is not necessarily the case, since:

= the applicant has ‘unduly or artificially narrowettie service description, since only one
of the three ways of transporting jet fuel to thi#HJ is considered in the NCC'’s
assessment of criterion (b); and

= the alternative facilities that would have resuliredriterion (b) not being met if a
broader service description was adopted did ngt @ldecisive role in the NCC deciding
that criterion (a) is not met, ie:

— it concludes (wrongly, in my opinion) that truckirgynot a close substitute for the
Caltex pipeline; and

— the constraining influence of the Shell pipelinsasd to be limited (again wrongly, in
my opinion) because it does not adjoin a common fasdity.

In other words, the economically duplicated faigttthat were not considered by the NCC in
its assessment of criterion (b) wexa given greater attention in its evaluation of craar(a).
Indeed, had it not been for the other matters dmsttiin section 2, the NCC might well have
reached the wrong conclusion and made a draft rewordation to declare the service
provided by the Caltex pipeline. This highlights potential risks associated with accepting
service descriptions that are known to be too marro

Second, | do not agree with the NCC'’s contenti@t #xpanding the service description to
include other modes of transporting jet fuel woednplicate the assessment of the
declaration criteria. Rather, it would seem to difpphings considerably since, as | noted
above, it is clear that multiple facilities existdahave therefore been ‘economically
duplicated’. Even if that were not so, the fact @uia approach may be more complicated is
not an adequate justification for implementing aeoirect, albeit simpler alternative.

Third, the fact that BARA has sought declaratiothaf service provided by the part of the
Caltex pipeline running from the Vopak storage lfgcto the JUHI should not be

53 It was for this same reason that | found it camie®t in my first report to consider criterion (®fore turning to
criterion (a), since whether or not it is econorhtogprovide the service by means of one or motermétive facilities
was a logical precursor to the analysis of thectf® competition of access to the Caltex pipelihg. another way, if
an applicant does not meet criterion (b), Part BfAhe CCA is constructed so that it is also niik&ly to fail to meet
criterion (a).See: Houston first report, pp.8-9.
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determinative for the service description. In myngg, allowing the supposed wishes of the
applicant to colour the service definition confiathe inquiry as to whether or not it may be
economic for one or more other facilities to beedleped with the separate question as to the
identity of the owner and/or users of any suchriadteve facility. There is no economic
reason for the second question to have any beanrge first.

As a matter of principle, the question as to whethienot the facility is economic to duplicate
involves an inquiry into the nature of the senttat is being provided by the facility, and its
cost characteristics given market demand. The imunest whether or not alternative facilities
have been or could be developedanyone else to provide that service is likely to be
relevant to that inquiry. However, | explained iy first report that such a process does not
contemplate any qualification as to the identitytft other party, or the preferences of the
applicant?

In this instance, a potential importer of jet fuah be expected to be indifferent to the various
ways that its product can be delivered to the JQBige for questions of relative capacity,
cost and reliability” Importantly, the demand for the service of tramspg jet fuel from a
relevant point of origin to Sydney airport does hate to be satisfied by using the Caltex
pipeline. It follows that the service should prdpdre defined as the transport of jet fuel from
any suitable import storage terminal facility or refipe¢o the JUHI.

| note also that broadening the service descripion no way inconsistent with the stated
purpose of BARA's application. That purpose is nb@nce its members ‘ability to source jet
fuel [at Sydney airport] from existing and new sligns...on fair and reasonable terms.’

The willingness and ability of jet fuel suppliecsdffer their product at Sydney airport on

‘fair and reasonable terms’ it contingent upon them securing access to the Caltex pipeline.
Economically viable alternatives exist, and therao reason for them to be ignored when
defining the service.

If the broader definition of the service descrilabdve is adopted, it is immediately apparent
that criterion (b) is not met, since multiple fao#s already offer that service and have
therefore been economically duplicated. Furthermioreny opinion, even if the artificially
narrow service description is adopted, | still dade that criterion (b) is not met, since it
would be profitable to build a new pipeline betwélea Vopak storage facility and the JUHI
(see section 3.1).

54 Houston first report, p.9.

% Indeed, an incumbent importer seeking to exparamptential new entrant simply requires thereea suitable bulk

liquids berth, accessible terminal storage fae#itand a means of transporting the jet fuel fragrstbrage facility to
the JUHI. Moreover, a reseller need not concesnifitgith these factors at all.

% BARA Original Submission, p.9.
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