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ATLAS IRON LIMITED 
SUBMISSION IN RESPONSE TO DRAFT RECOMMENDATION OF THE NATIONAL 

COMPETITION COUNCIL (COUNCIL) ON 20 JUNE 2008 IN RESPECT OF THE 
APPLICATION UNDER PART IIIA OF THE TRADE PRACTICES ACT 1974 (CTH) (TPA) FOR 

DECLARATION OF THE SERVICE PROVIDED BY THE GOLDSWORTHY RAILWAY 

1 BACKGROUND  

1.1 The Pilbara Infrastructure Pty Ltd (Applicant) applied to the Council on 16 November 
2007 under section 44F of the TPA for a recommendation that the service provided 
by the Goldsworthy Railway be declared. 

1.2 Atlas Iron Limited (Atlas Iron) lodged a submission dated 30 April 2008 in support of 
the application. 

1.3 The Council released its draft recommendation on 20 June 2008 (Draft 
Recommendation) that the Goldsworthy Service be declared for a period of 20 
years.1 

1.4 Atlas Iron makes this further submission in response to the Draft Recommendation. 

1.5 Although only specifically addressing the Draft Recommendation with respect to the 
Goldsworthy Railway, Atlas Iron requests that the Council note its interest in the 
declaration of the Robe and Hamersley Services also.  To the extent that these 
submissions are relevant to the Robe and Hamersley Railways, they should be taken 
as being submissions with respect to those draft recommendations. 

2 EXECUTIVE SUMMARY 

2.1 Atlas Iron supports the Council's view expressed in the Draft Recommendation that 
the Goldsworthy Service should be declared for a period of 20 years.2 

2.2 The Council is bound by the case of BHP Billiton Iron Ore Pty Ltd v The National 
Competition Council [2007] FCAFC 157, where the Full Court of the Federal Court 
held that the Goldsworthy Railway is not part of the BHPBIO production process. 

2.3 The Applicant does not need to apply for the declaration of a point to point service.  It 
is acceptable to apply for a declaration of all points. 

2.4 The declaration of the Goldsworthy Railway will not only make Atlas Iron and other 
junior miners in the Pilbara more competitive, it will also promote increased 
competition for rail haulage services on the Goldsworthy Railway and will also 
increase the competition for iron ore tenements in the Pilbara. 

2.5 The Finucane Island section of the Goldsworthy Railway is vital to the shipping 
options being considered by Atlas Iron.  There is no other railway which can provide 
an equivalent service.  There is currently capacity on the Goldsworthy Railway, 
particularly if efficiency is optimised and maintenance increased.  Capacity can also 

                                                  
1 Draft Recommendation at 1.12 
2 Draft Recommendation at 11.11 
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be increased by relatively inexpensive methods, particularly when compared to the 
cost of replicating the entire railway. 

2.6 There is currently no effective access regime that could give Atlas Iron access to the 
Goldsworthy Railway. 

2.7 The likely benefits of access to the Goldsworthy Service far outweigh the 
disadvantages, particularly when considering the importance of the export of iron ore 
to the economy of Western Australia.  It is in the public interest that junior miners are 
given the opportunity to be competitive and access to the Goldsworthy Railway will 
assist companies such as Atlas Iron to be more productive. 

2.8 Atlas Iron accepts that it will need to make a proportionate contribution to the 
maintenance of the Goldsworthy Railway if the service is declared. 

3 DEFINITIONS 

3.1 Unless otherwise defined, the terms used in this submission have the same meaning 
as in the Draft Recommendation. 

4 ISSUES REGARDING THE APPLICATION 

Production process exception 

4.1 BHPBIO submits that the 'production process' exception in paragraph (f) of the 
definition of 'service' in section 44B of the TPA applies to the Goldsworthy Service as 
the Goldsworthy Service is part of an integrated iron ore production and export 
system.3  

4.2 The Council considers that it is not prevented from dealing with the application on the 
basis that the Goldsworthy Service is, or includes the use of, a production process in 
light of the decision of the Full Court of the Federal Court in BHP Billiton Iron Ore Pty 
Ltd v The National Competition Council [2007] FCAFC 157.4  Atlas Iron agrees with 
that view.  BHPBIO has been granted special leave to appeal that decision in the 
High Court.  However, the decision of the Full Court of the Federal Court remains the 
legal position until such time as it is reversed by the High Court.  The Council cannot 
act in a manner contrary to that decision. 

4.3 Atlas Iron submits that it must be concluded from the above that the Goldsworthy 
Service is therefore a 'service' within the meaning of section 44B of the TPA. 

Section 44F(1) requires a 'particular service' 

4.4 Rio Tinto Iron Ore submits that, as the application provides for use of the Service 
between all points, the Applicant seeks declaration of an 'infinite number of services'.  
Rio Tinto Iron Ore argues that this is not in compliance with section 44F(1) of the 
TPA, which requires applications to be made in respect of a 'particular service'.5 

                                                  
3 BHPBIO, Sub 1 at 7.1 - 7.42 
4 Draft Recommendation at 2.23 - 2.26 
5 RTIO, Sub 1 at 1.5 
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4.5 The Council determined that the view of Rio Tinto Iron Ore is too narrow and that 
there is no requirement that applications must specify a 'point to point' service.6  Atlas 
Iron agrees with the Council in this respect.  In addition, Atlas Iron submits that Rio 
Tinto Iron Ore's interpretation would be inconsistent with the objectives of section 
44AA of the TPA, being to promote the efficient utilisation of infrastructure by which 
services are provided to promote competition in both upstream and downstream 
markets.   

4.6 In addition, if services were only declared on a point to point basis, it would preclude 
companies such as Atlas Iron from accessing the railway at a convenient point, as it 
would be bound by the point to point application of the Applicant.  This would 
necessitate a separate application being brought under the TPA by Atlas Iron, which 
would be an inefficient use of the Council's resources. 

Submissions on access regulation policy 

4.7 Submissions made on the merit of the current access system by the Minerals Council 
of Australia7 are, with respect, irrelevant when considering an application for 
declaration by the Council.  As the Council correctly noted, it is required to apply the 
current law in making its recommendation to the designated Minister.8  Atlas Iron 
submits that the Council has complied with its legal obligations as it is not empowered 
to consider the advantages and disadvantages of the current access regime in 
determining applications under Part IIIA of the TPA. 

5 DECLARATION CRITERIA  

Criterion (a) - Promotion of competition 

5.1 Atlas Iron supports the observations and conclusions drawn by the Council in forming 
the view that there are at least two dependent markets which are separate from the 
market for the Goldsworthy Service9 being: 

5.1.1 the market for haulage services for iron ore on the Goldsworthy Railway; 
and  

5.1.2 the market for tenements that contain iron ore in the Pilbara, and 

that access to the Goldsworthy Service would promote a material increase in 
competition in both of these markets, thereby satisfying criterion (a).10 

5.2 In relation to the projects that are due to commence operation located near the 
Goldsworthy Railway, contrary to BHPBIO's submission that only one project is 
pending production,11 Atlas Iron's Pardoo Project is scheduled to commence 
production in August 2008 with an initial target production of 1 mtpa of direct shipping 
grade iron ore increasing to 3 mtpa by 2010.12  The Goldsworthy Railway transects 
the Pardoo Project. 

                                                  
6 Draft Recommendation at 2.30 
7 MCA, Sub 1 at page 7 
8 Draft Recommendation at 3.16 
9 Draft Recommendation at 4.31 
10 Draft Recommendation at 4.96 
11 BHPBIO, Sub 1 at 15.7 
12 Atlas, Sub 1 at 2.4 and 2.7 
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5.3 All of the submissions are based on the current market conditions, namely that there 
is a high demand for iron ore, with elevated prices, and therefore a strong market.  In 
the event that the market for iron ore and the two main dependant markets identified 
by the Council decline, access to the Goldsworthy Railway will assist smaller 
companies to compete in those declining markets. 

Market for haulage services 

5.4 There is currently no competition in relation to the market for haulage services for iron 
ore on the Goldsworthy Railway as the only entity that operates haulage services on 
the Goldsworthy Railway is BHPBIO, and that service is not provided to non-BHPBIO 
entities. 

5.5 Rio Tinto Iron Ore argue that it is unlikely that the service provider would compete 
with the Applicant to provide rail haulage services so, in effect, the Applicant would 
have a monopoly.13  In the event that the Service is declared and the Applicant 
provides rail haulage services on the Goldsworthy Railway, it is unlikely that the 
Applicant would have a monopoly.  Even if BHPBIO chooses not to provide rail 
haulage services to third parties, it is likely that other third parties, such as rail or 
transport companies, would decide to operate rolling stock on the Goldsworthy 
Railway for the use of iron ore producers in the region. 

5.6 The Council acknowledges that at least one iron ore miner (Atlas Iron) proposes to 
transport iron ore by truck.14  Atlas Iron has no choice but to use road transport in the 
absence of a more convenient and cost effective alternative, such as rail.   

5.7 Atlas Iron would be more competitive in the iron ore market if it could decrease its 
production costs by having access to rail transport.  Atlas Iron's production target of 3 
mtpa was set by limitations relating to its transport options, including environmental 
issues and community concerns, associated with road transport.  With access to the 
Goldsworthy Railway, Atlas Iron could potentially increase its volume of iron ore per 
annum by two or three times its current target, depending on further exploration 
success.  However, Atlas Iron would not conduct such exploration if the only available 
transport option was road, as it is not viable to transport more than 3 mtpa of iron ore 
by truck from its Pardoo Project. 

5.8 Atlas Iron would not be the only entity to benefit from more cost effective transport 
options.  Atlas Iron would potentially increase its iron ore production if it had access to 
the Goldsworthy Railway.  This would in turn facilitate the need for a haulage provider 
to transport larger volumes of iron ore, thereby increasing the market for haulage 
services in the Pilbara. 

Market for iron ore tenements 

5.9 There are a number of isolated tenements held by companies that usually only mine 
on a large scale of production.  Therefore, these isolated tenements are unlikely to be 
considered viable to explore and eventually mine by the major resource houses, due 
to their required economies of scale.  However, if rail access were available, a 
number of other companies would be interested in the type of operation that could be 
conducted on those tenements.  Rail access would certainly make those tenements 
more attractive to smaller companies, thereby increasing competition in the market for 

                                                  
13 RTIO, Sub 1 at 7.60 - 7.68 
14 Draft Recommendation at 4.60 
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iron ore tenements in the Pilbara, promoting additional development and growth in the 
iron ore industry.  Companies such as BHPBIO and Rio Tinto Iron Ore hold a number 
of these isolated tenements under State Agreements or pursuant to the Mining Act 
1978 (WA). 

5.10 Even after factoring the costs of access by negotiation with the service provider or, if 
necessary, arbitration, access to haulage services on the Goldsworthy Railway would 
represent production cost savings as compared to the alternatives.  The benefits are 
further enhanced when considering the increased environmental, social and heritage 
costs associated with transport by truck, making the prospect of mining iron ore in the 
Pilbara more attractive to junior miners. 

5.11 In relation to the proposed acquisition of Rio Tinto Limited by BHP Billiton, Atlas Iron 
submits that it is necessary to give further consideration to the implications of the 
acquisition on the competitiveness of the iron ore tenements market.  The proposed 
acquisition has progressed significantly and it is more likely than not that the 
transaction will occur.  On 3 July 2008, BHP Billiton announced that it had satisfied 
part of the United States' antitrust law requirements.  Any such takeover of Rio Tinto 
Limited would significantly decrease the competition for iron ore tenements in the 
Pilbara, due to the significant increase in market power by the new entity and further 
monopolisation of existing iron ore infrastructure. 

Criterion (b) - Uneconomical to develop another facility 

Alternative facilities that could provide the Goldsworthy Service 

5.12 Atlas Iron agrees with the Council that there are no alternative facilities that could 
provide the same service as the Goldsworthy Service.15  Rio Tinto Iron Ore submitted 
that other railways, such as the TPI Railway or the proposed Kennedy Railway, could 
provide an equivalent service to the Hamersley and Robe services.16  However, those 
railways are all geographically isolated from the specific tenements which Atlas Iron 
seeks railway access to and would therefore not be a satisfactory replacement.  

Presence of natural monopoly characteristics 

5.13 Atlas Iron supports the Council's conclusion that the Goldsworthy Railway is likely to 
be a natural monopoly in that it can deliver services at a lower cost than two or more 
railway track operators, given the high capital costs of duplication relating to the 
projected tonnage.17   

5.14 BHPBIO estimated that it would cost $100 - $120 million to duplicate the Finucane 
Island section of the Goldsworthy Railway.18  At this point in time loaded trains are 
stacked on the main line in preparation for port access,19 contributing to the 
inefficiency of the Finucane Island section of the Goldsworthy Railway. Atlas Iron 
estimates that as little as $15 - $20 million worth of investment, to add two kilometres 
of extra siding or more double tracking, would clear the main line for Atlas Iron trains 
to access a new siding at the port for the purpose of discharge.   

                                                  
15 Draft Recommendation at 5.52 
16 RTIO, Sub 1 at 7.47 
17 Draft Recommendation at 5.61 
18 Draft Recommendation at 13.4 
19 BHPBIO, Sub 1 at 2.10 
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5.15 Some maintenance, restoration and enhancement of the Yarrie section of the 
Goldsworthy Railway, if necessary, would be in the order of $40 - $60 million.  This 
figure should be compared with the estimated alternative facility costs of $682 - $900 
million, as found by the Council.20  Although Atlas Iron have not undertaken a detailed 
costing analysis, the $682 - $900 million estimate of replicating the Yarrie section of 
the Goldsworthy Railway seems reasonable, based on Atlas Iron's preliminary 
calculations.  

5.16 The cost of constructing an alternative railway is prohibitive when considering the 
extra projected tonnage of Atlas Iron and other junior miners in the region.  Atlas Iron 
submits that even though some parts of the Goldsworthy Railway need to be 
expanded, it will remain a natural monopoly, as the costs of expansion will be 
significantly less than the costs of constructing an alternative facility. This will still be 
the case even after BHPBIO's planned expansions at Finucane Island. 

Demand for the Goldsworthy Service 

5.17 The Council is correct in identifying the potential purchasers of haulage services of 
the Goldsworthy Railway as being within a catchment area.  The Council estimates 
that the catchment area would incorporate a distance of about 50 kilometres from the 
Goldsworthy Railway21 but Atlas Iron submits that the catchment area could be as 
large as 100 - 150 kilometres, depending on the volumes of iron ore being considered 
for haulage.  The requirement to truck iron ore to a rail head for loading is not an 
impediment to accessing the rail line. 

5.18 Atlas Iron considers that the Council should take into account mining projects in the 
vicinity of the Mt Newman Railway when considering potential demand for the 
Goldsworthy Service.22  If declared, mining projects in the vicinity of the Mt Newman 
Railway will have the option of trucking the iron ore to points on the Goldsworthy 
Railway and accessing the haulage services on the Goldsworthy Railway. 

Capacity of the Goldsworthy Railway 

5.19 In its submission, BHPBIO treats the Goldsworthy Railway as a production process, 
rather than a Service.23  Optimising its production process is a different issue from 
optimising the Goldsworthy Railway.  When BHPBIO submits that the Goldsworthy 
Railway is operating at full capacity, it is making that comment with respect to its own 
mining, rail and port operations.24  However, this is irrelevant when looking at the rail 
operation in isolation. 

5.20 BHPBIO appears to equate the capacity on the Finucane Island section of the 
Goldsworthy Railway with the capacity of the port.  The capacity of the port should not 
be taken into account when determining whether or not to declare a railway. 

5.21 BHPBIO have overstated the need for additional capacity25 of 10-20% for a multi-user 
system.  The required capacity depends on the service levels that Atlas Iron and 
others require or how access can be negotiated.  The BHPBIO premise for extra 

                                                  
20 Draft Recommendation at 5.90 
21 Draft Recommendation at 4.44 
22 Draft Recommendation at 5.75 
23 BHPBIO, Sub 1 at 7.1 - 7.42 
24 For example, BHPBIO, Sub 1 at 2.10 
25 BHPBIO, Sub 1 at 13.26 
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capacity is incorrectly based upon the advice from Mr Stephen O'Donnell's study of 
an open access user system running on State owned infrastructure26 and not a 
declared access railway which preserves much greater control by the track owner. 
Unlike an open access regime, the declared access regime requires the third party to 
contribute capital to gain access and expand capacity. 

5.22 BHPBIO should review its current operating procedures on the Goldsworthy Railway 
to determine the true level of capacity available.  The search for extra capacity should 
first come from the lowest cost alternatives which may be the optimisation of 
operating headways, shunting procedures and the allowed methods of working in the 
section of track. 

5.23 As stated in its initial submissions, Atlas Iron is of the view that there is current 
capacity on the Goldsworthy Railway.27  BHPBIO are only operating one train per day 
on the Goldsworthy Railway.28  The basis of design for the Goldsworthy Railway was 
15 mtpa29 and has historically been able to accommodate up to 8 mtpa.30  Currently 
BHPBIO are mining 1.4 mtpa with a projected tonnage of 2 mtpa for the next five 
years.31  

5.24 The volumes of iron ore that Atlas Iron would be transporting on the Goldsworthy 
Railway would be much lower than the volumes which BHPBIO previously 
transported.  BHPBIO also ran fuel and maintenance equipment trains on the 
Goldsworthy Railway when BHPBIO's tonnage was higher than it currently is, 
indicating that there is additional capacity. 

5.25 As indicated in the BHPBIO submission, the Yarrie section is in poor condition, 
implying it has not been well maintained.32  When viewed in contrast to the high state 
of operational maintenance and readiness in evidence on the Mt Newman line it is 
obvious that BHPBIO has no intention of utilising the Goldsworthy Railway to anything 
like its operational capacity. To alleviate any concerns with respect to operational 
readiness, Atlas Iron would contend that with the introduction of a sleeper 
replacement programme, rail replacement programme and rail grinding, the low level 
of maintenance can be rectified.  It is certainly no barrier to enhancing the capacity of 
the line even if it is not returned to the original designed capacity of 15 mtpa, at a 
much lower cost than duplicating the line.   

5.26 With respect to the Finucane Island section, the standing of trains on the main line as 
described by BHPBIO33 does not demonstrate an efficient use of the railway.  An 
enhancement of some of the existing track infrastructure would readily provide 
greater capacity that Atlas Iron could utilise at a much lower cost than duplicating the 
track, to access the reserved staging area for Atlas Iron at Utah Point for which area 
Atlas Iron has prepaid the Port Hedland Port Authority. 

5.27 However, even in the event that the Finucane Island section becomes saturated over 
the next five to ten years, there are ways of increasing the capacity on that section 

                                                  
26 BHPBIO, Sub 1 at Annexure 16 
27 Atlas, Sub 1 at 7.10 
28 Affidavit of Michael van de Worp dated 14 December 2007, paragraph 38 
29 Affidavit of Derek Miller dated 20 December 200, paragraph 26 
30 BHPBIO, Sub 1 at 2.8 and 8.14 
31 BHPBIO, Sub 1 at 8.12 
32 BHPBIO, Sub 1 at 2.7 
33 BHPBIO, Sub 1 at 2.10 
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that would be more economical than duplicating the entire Goldsworthy Railway, 
particularly bearing in mind that potential users are not mining on a large scale. 

5.28 There are less costly options than duplicating the Goldsworthy Railway, such as 
increasing operational flexibility, for example, by increasing passing opportunities by 
double ending the Hardie and Goldsworthy sidings, reviewing operational headways 
to minimise delays and reviewing operating procedures to keep the main line free of 
stationary trains. 

5.29 To improve the capacity on the Finucane Island section of the Goldsworthy Railway, it 
would be possible to add another double ended siding near to or adjacent to the 
Boodarie siding, thereby leaving the main line clear for train movements.  There could 
also be an extension of the 2 kilometre double track section to accommodate another 
rake, thereby leaving the mainline clear for train movements and possibly double 
tracking a short section of the balloon loop entry to allow the earlier arrival of the new 
rake.  Once the main line is cleared by the addition of an extra siding capacity, Atlas 
Iron would add a spur near the balloon loop on Finucane Island to reach the Atlas 
Iron stockpile area at Utah Point. 

5.30 In addition, Atlas Iron would consider utilising the Finucane Island section of the 
Goldsworthy Railway at times convenient to BHPBIO rather than having a set 
timetable, to facilitate the coexistence of usage on that section of the track.  Atlas Iron 
will ensure that its production timetable will be conducive to a flexible train schedule. 

5.31 Atlas Iron would consider ways to minimise its impact on the Goldsworthy Railway.  
For example, in the event that it operates its own rolling stock, it would consider using 
smaller, lighter trains and has no issue with meeting axle load restrictions.  In 
addition, it plans to blend the iron ore at the mine, rather than at the port, so that the 
iron ore is ready for loading when it reaches the port, requiring a lower service level 
than BHPBIO.  Atlas Iron also proposes to adopt the BHPBIO planning discipline of a 
6 week and 72 hour ahead prioritising sequence to support the ten day notice period 
for ships, which will assist in planning issues and alignment of mutual objectives. 

5.32 In addition, the proposed increase in capacity of the Goldsworthy Railway, the cost of 
which will largely be met by third parties such as Atlas Iron, will inevitably be utilised 
by BHPBIO.  This investment will increase both the capacity and the reliability of the 
railway.  Extra capacity will provide more options for BHPBIO to manage disruptions 
to the plan and therefore increase the robustness and reliability of BHPBIO railway 
operations. 

Criterion (c) - National significance 

5.33 Atlas Iron supports the Council's conclusion that the Goldsworthy Railway is a facility 
of national significance and that accordingly, criterion (c) is satisfied.34 

Criterion (d) - Health and safety 

5.34 Atlas Iron agrees with the view of the Council that: 

5.34.1 any health and safety concerns will adequately be dealt with through 
negotiation between the parties and, if required, the determinations of the 

                                                  
34 Draft Recommendation at 6.11 - 6.13 
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ACCC, and the access terms which result from such negotiation and/or 
determination;35 and  

5.34.2 as declaration of the Goldsworthy Service will not have an impact on the 
control of the service, the railway will still be subject to the control and 
management of BHPBIO,36 

and therefore criterion (d) is satisfied.37 

5.35 In addition, the Goldsworthy Railway, if declared, will be subject to the Rail Safety Act 
1998 (WA) which references the Australian Standard for Rail Safety Management 
(AS4292).  Atlas Iron will meet those standards, thereby ensuring health and safety 
issues are dealt with. 

Criterion (e) - Effective access regime 

5.36 Atlas Iron supports the conclusion reached by the Council that the Goldsworthy 
Service is not subject to an effective access regime and that, as a result, criterion (e) 
is satisfied.38 

5.37 Atlas Iron further notes that in relation to the proposed Pilbara Rail Haulage Regime,  
the Western Australian government clarified that the proposed regime is designed to 
co-exist and run parallel with the access declaration process under Part IIIA of the 
TPA, in its public consultation paper released on 10 June 2008.  In addition, it will 
apply to haulage services only, and not track services, which would be available if the 
service was declared under Part IIIA of the TPA.  This lends weight to the conclusion 
drawn by the Council that the Goldsworthy Service is not subject to an effective 
access regime and therefore criterion (e) is satisfied.39 

Criterion (f) - Not contrary to public interest 

5.38 Atlas Iron supports the view of the Council that the likely benefits of access to the 
Goldsworthy Service outweigh the likely disadvantages and that as a result, access to 
the Goldsworthy Service would not be contrary to the public interest.40 

5.39 With respect to the paper by Professor Jerry Hausman submitted by BHPBIO in 
support of the significant costs of access,41 the 'three failures of regulation of access 
infrastructure that lead to under investment by the incumbent' argued by Professor 
Hausman fails to consider the following: 

5.39.1 Those issues could be adequately dealt with through commercial 
negotiation between the service providers and access seekers on the 
pricing of access; 

5.39.2 The provisions contained in the TPA are designed to balance the interests 
of the service providers and the access seekers and are subject to review 
by the ACCC. 

                                                  
35 Draft Recommendation at 7.9 
36 Draft Recommendation at 7.12 - 7.13 
37 Draft Recommendation at 7.20 
38 Draft Recommendation at 8.31 
39 Draft Recommendation at 8.31 
40 Draft Recommendation at 9.154 to 9.163 
41 BHPBIO, Sub 1, Annexure 01-A2 
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5.40 The submissions by the Minerals Council of Australia42 ignore the fact that once 
declared, the service provider and access seeker have to conduct commercial 
negotiations regarding the terms and conditions of access to the service, or if 
necessary, attend arbitration by the ACCC in accordance with the provisions of the 
TPA.   

5.41 As a result, the operational efficiency and system capacity of the Goldsworthy 
Railway is unlikely to be reduced by 10-20% (an estimate which in any event is 
considered unlikely by the Council43) due to the ability of service providers to 
incorporate any costs of access into access charges or the terms of negotiated 
access.  It follows that productivity of the service provider and operational efficiency 
would not be reduced without a form of adequate compensation. 

5.42 It is unlikely that there will be a reduced incentive to invest in infrastructure.  Not only 
will service providers be able to incorporate safeguards regarding investments into 
the terms of negotiated access, access seekers have similar incentives to invest in 
the infrastructure in order to achieve optimum operational efficiency and to exploit 
technological advances.  Further, as the unit cost of production drops, as it would if 
the infrastructure costs were shared, BHPBIO would become more competitive. 

5.43 As a potential user of railways, Atlas Iron supports the Council's view that it will be in 
its interests to maximise the amount of iron ore carried and to minimise the cost of 
doing so.44  If to do so requires investment in optimisation of rail operations or 
investments in new technology, Atlas Iron would be supportive of such investment to 
the extent that the investment is justified. 

5.44 The Council considers that flexible scheduling arrangements are possible as a result 
of negotiation between the access seeker and the service provider in relation to 
access rights.45  Atlas Iron supports the principle of flexible scheduling arrangements 
subject to the final selection of its shipping options. 

Section 44F(4) - Develop a facility for part of the service 

5.45 Atlas Iron agrees with the conclusion of the Council that it is not economical to 
develop another facility to provide part of the Goldsworthy Service.46 

5.46 As stated in its original submissions, Atlas Iron is of the view that the Finucane Island 
section of the Goldsworthy Railway still has capacity.47  Further, Atlas Iron submits 
that it is possible to optimise the Finucane Island section of the Goldsworthy 
Railway.48 

5.47 Atlas Iron submits that the same test applies for a part of the railway as it does for the 
entire Service, namely whether or not it is economical to develop another facility to 
provide part of the Goldsworthy Railway.  The Finucane Island section of the 
Goldsworthy Railway has been examined in detail in the submissions relating to 
criterion (b) with respect to the railway as a whole.  Atlas Iron refers to its submissions 
at paragraphs 5.26 ff above in support of the Council's decision. 

                                                  
42 MCA, Sub 1 at page 2 
43 Draft Recommendation at 9.131 
44 Draft Recommendation at 9.149 
45 Draft Recommendation at 9.133 
46 Draft Recommendation at 10.20 
47 Atlas, Sub 1 at 7.10 
48 Atlas, Sub 1 at 7.10 
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5.48 Further, Atlas Iron submits that the Council must adopt the Tribunal's interpretation of 
the word 'anyone' in section 44F(4) of the TPA in the case of Re Review of Freight 
Handling Services at Sydney International Airport (2000) ATPR 41754 at 41792.  The 
Tribunal was of the view that the word 'anyone' arguably did not include the owner of 
the existing facility and that to interpret otherwise would undermine the policy of Part 
IIIA of the TPA, as a competing service would still not be available to potential users.  
Therefore, it should follow that it is irrelevant if BHPBIO has proposed to develop a 
new section of railway linking its Mt Newman Railway to its Finucane Island port 
facilities. 

Conclusion 

5.49 Atlas Iron agrees with the conclusion of the Council that the Application satisfies 
section 44G(2) of the TPA and meets the other requirements relating to declaration  
set out in Part IIIA of the TPA.49  It therefore submits that the Council should uphold 
its recommendation to the Minister to declare the Goldsworthy Service.50 

 

 

____________________________ 
David Flanagan 
Atlas Iron Limited 

 

 

                                                  
49 Draft Recommendation at 1.11 
50 Draft Recommendation at 1.12 


