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1. Preamble 

1.1. This paper compares the regulatory instruments relating to the application by the 

NSW Government for certification of the access regime established by Part 3 of 

the Water Industry Competition Act 2006 (NSW).  The discussion is based on a 

paper which is part of a broader study of urban water regulation as it applies in 

the Greater Sydney Region which is being undertaken by the author.  The 

discussion compares provisions of the relevant instruments to ascertain 

consistencies and divergences among them.  For ease of reading, and as readers 

involved in the present public consultation will probably already be familiar with 

the regulatory instruments, the matters of interest that have become apparent in 

the study are highlighted in the text, so that they may be easily identified.  The 

paper is now presented as a contribution to the public consultation process. 

2. Introduction 

2.1. NSW is a party to the Competition Principles Agreement – 11 April 1995 (As 

amended to 13 April 2007) (CPA).  It has established a regime for access to 

water industry infrastructure in Part 3 of the Water Industry Competition Act 

2006 (NSW) (WICA) and the Water Industry Competition (Access to 

Infrastructure Services) Regulation 2007 (NSW) (Access Regulation).  The 

WICA is the first water industry infrastructure access regime to be established in 

Australia.  The WICA regime is largely self-contained.  It does not adopt any 

provisions of an existing national regime regulating access to water industry 

infrastructure – there is no such national scheme. 

2.2. The NSW Government (NSW) is seeking certification of the access regime 

established by Part 3 of the WICA under section 44M of the Trade Practices Act 

1974 (Cth) (TPA).  The correspondence relating to the request consists of: 

• Covering letter dated 17 December 2008 from the Premier of NSW to the 

National Competition Council  

• Schedule to covering letter: information required by Regulation 6B of the 

Trade Practices Regulations 1974 (Cth) (Schedule to the Application) 

• Attachment to covering letter: ‘Assessment of the NSW Water Industry 

Access Regime against the Competition Principles Agreement principles’ 

(Attachment to the Application) 

• Water Industry Competition Act 2006 (NSW) and Water Industry Competition 

(Access to Infrastructure Services) Regulation 2007 (NSW) 

• National Competition Council request for additional information from NSW 

in relation to the application, 13 January 2009 (Council Request) 

• NSW response to Council Request: covering letter dated 17 February 2009 

• NSW response to Council Request: Attachment to covering letter (NSW 

Response) 
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2.3. The National Competition Council (Council) has published a guide
1
 

(Certification Guide) to assist applicants for certification to assess the merits of 

such an application and if appropriate to prepare an application.  The 

Certification Guide is also to assist those interested in the application or parties 

wishing to make submissions.   

2.4. Extensive further information expanding upon the WICA access regime is 

accessible from the Independent Pricing and Regulatory Tribunal of NSW 

(IPART) website.  A guide to declaration of infrastructure under the WICA 

(WICA Guide)
2
 is included in the IPART publications. 

3. The Certification procedures: matters to be taken into account 

3.1. Section 44M(4) of the TPA sets out the matters which must be taken into account 

by the Council when making a recommendation to the Minister in relation to the 

certification of a State or Territory access regime.  The Council must: 

� assess whether the regime is an effective access regime by applying the 

relevant principles set out in the CPA (s 44M(4)(a)); 

� have regard to the objects of Part IIIA set out in section 44AA of the TPA (s 

44M(4)(aa)); and 

� not consider any other matters (s 44M(4)(b)). 

3.2. The Council is also required, when recommending certification, to recommend 

the period for which it should be in force (TPA, s 44M(5)). 

3.3. Clauses 6(2)-(5) of the CPA (the Clause 6 Principles) set out the relevant 

principles referred to in TPA section 44M(4)(a).  Referring to the national access 

regime contemplated under the CPA, and now embodied in Part IIIA of the TPA, 

the CPA states in clause 6(2) that: 

The regime…is not intended to cover a service provided by means of a facility 

where [a] State or Territory…has in place an access regime which covers the 

facility and conforms to the principles set out in this clause unless: 

(a) the Council determines that the regime is ineffective having regard to the 

influence of the facility beyond the jurisdictional boundary of the State 

or Territory; or 

(b) substantial difficulties arise from the facility being situated in more than 

one jurisdiction. 

3.4. According to clause 6(3) of the CPA, if an access regime is to conform to the 

Clause 6 Principles, it should apply to services provided by means of significant 

infrastructure facilities and reasonably incorporate each of the principles of 

clause 6(4) of the CPA. 

                                                 
1
 National Competition Council 2009, Certification of State and Territory Access Regimes: A guide to 

Certification under Part IIIA of the Trade Practices Act, Melbourne. 
2
 Independent Pricing and Regulatory Tribunal of New South Wales, The NSW Water Industry Access 

Regime:  A guide to declaration of infrastructure under the Water Industry Competition Act 2006 
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3.5. Section 44DA of the TPA clarifies these requirements to the extent that each 

individual relevant principle of the CPA is to be treated as having the status of a 

guideline rather than a binding rule. 

4. Structure of this discussion 

4.1. This paper addresses the matters to be taken into account by the Council as set 

out above.  As noted in paragraphs 2.10-2.14 of the Certification Guide, when 

assessing an application for certification, the Council generally organises its 

consideration of the Clause 6 Principles into five categories.  This analysis 

follows the Council’s practice and addresses the Clause 6 Principles under the 

following headings: 

� Scope of an access regime – 6(3), 6(4)(d) 

� Treatment of interstate issues – 6(2), 6(4)(p) 

� Negotiation framework – 6(4)(a)-(c), (e), (f), (g)-(i), (m), (n), (o) 

� Dispute resolution – 6(4)(a)-(c), (g), (h), (i), (j), (k), (l), (o), 6(5)(c) 

� Efficiency promoting terms and conditions of access – 6(4)(a)-(c), (e), (f), (i), 

(k), (n), 6(5), s44AA of the TPA. 

5. Preliminary comments 

5.1. Certain minor omissions have been noted from the text of the Clause 6 Principles 

as set out in the Attachment to the Application.
3
 

5.2. There is no reference in either the Schedule to the Application or in the 

Attachment to the Application to clause 6(2) or to clause 6(4)(i)(v) of the Clause 

6 Principles.  There is no explanation or demonstration of how these clauses are 

satisfied in relation to the services specified as is required in an application 

(Certification Guide [1.10]). 

6. Scope of an access regime:  Competition principles 6(3), 6(4)(d) 

Conformity with the clause 6 principles – 6(3) 

6.1. Clause 6(3)(a) provides that, for an access regime to conform to the Clause 6 

Principles, it should apply to services provided by significant infrastructure 

facilities which are uneconomical to duplicate, where access is necessary to 

permit effective competition, and where the safe use of the facility can be 

ensured. 

6.2. To assess conformity with the principle embodied in clause 6(3)(a) the 

Certification Guide states that it is necessary to: 

� define the service(s) covered by the access regime, and 

                                                 
3
 See clause 6(4)(d): ‘automatically’ omitted before ‘revoked’ at the end of the clause; clause 6(4)(e):  

reference to ‘a person’ should be to ‘persons’; clause 6(4)(j): the final phrase of the preamble to the clause 

should read ‘provide a service if necessary but this would be subject to:’; clause 6(4)(p): after ‘scheme’ in 

line 4 the words ‘single process for persons to seek access to the service,’ have been omitted; and clause 

6(5)(c): the clause does not reproduce the language of the CPA 
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� demonstrate that the access regime applies only to the services of a significant 

infrastructure facility in the circumstances described in clause 6(3)(a). 

(Certification Guide [3.2]) 

Defining the services: 

6.3. According to the Certification Guide: 

[A]n effective access regime should: 

• describe the type of service(s) and/or proposed service(s) that it covers — for 

example, the transportation of gas within a gas pipeline, and 

• nominate the particular service(s) that it covers (or excludes) — for example, the gas 

transportation services of a nominated gas pipeline (or several nominated pipelines). 

(Certification Guide, [3.3]) 

6.4. The access provisions contained in Part 3 of the WICA apply to infrastructure 

services provided by ‘water industry infrastructure that is situated in, on or over 

land referred to in Schedule 1’. (WICA s22(1))  Schedule 1 is restricted to the 

areas of operation of Sydney Water Corporation (SWC) and the Hunter Water 

Corporation (HWC) but the schedule may be amended. (WICA s22(2))   

6.5. The generic definition of infrastructure service contained in the WICA is: 

the storage, conveyance or reticulation of water or sewage by means of water 

industry infrastructure, and includes the provision of connections between any 

such infrastructure and the infrastructure of the person for whom the water or 

sewage is stored, conveyed or reticulated, but: 

(a) does not include the storage of water behind a dam wall, and 

(b) does not include: 

 (i)  the filtering, treating or processing of water or sewage, or 

 (ii)  the use of a production process, or 

 (iii)  the use of intellectual property, or 

 (iv)  the supply of goods (including the supply of water or sewage), 

 except to the extent to which it is a subsidiary but inseparable aspect of 

the storage, conveyance or reticulation of water or sewage. (WICA 

Dictionary) 

6.6. Water industry infrastructure includes water infrastructure (used or to be used for 

the production, treatment, filtration, storage, conveyance or reticulation of 

water), and sewerage infrastructure (used or to be used for the treatment, storage, 

conveyance or reticulation of sewage).
4
 

6.7. When considering the application of clause 6(3)(a), the Certification Guide also 

addresses the question of services which may be covered in the future noting that 

access regimes can be designed to accommodate change through additions or 

                                                 
4
 WICA Dictionary.  Note that the definitions exclude in respect of water infrastructure: certain 

infrastructure downstream of a customer’s connection point to a water main, or upstream of a customer’s 

connection to a stormwater drain; and in respect of sewerage infrastructure: certain infrastructure upstream 

of a customer’s connection point to a sewer main. 
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deletions to the services nominated to be covered.  To be consistent with the 

Clause 6 Principles, the Certification Guide [3.4] proposes that the access regime 

should include 

� criteria for determining the service(s) or proposed service(s) that can be 

covered or excluded from the regime…,and 

� rigorous and independent processes, at the appropriate time, for assessing 

proposals for changes to the coverage status of service(s). 

6.8. Any future declaration of services under the WICA will be subject to the 

definitions set out above and hence constrained in their ambit, unless there is 

substantial amendment of the WICA itself.  The Minister can add more 

scheduled areas, presumably by including the areas of operation of other major 

facilities, for example Sydney Catchment Authority, or by including more land in 

an existing scheduled area, for example by extending SWC’s area of operation 

under the Sydney Water Act 1994.  However, whether or not the additions or 

inclusions contemplated by section 22(2) of the WICA will be subject to any 

degree of independent assessment is open to question. 

6.9. When introducing the WICA for public consultation the NSW government 

stated: 

New South Wales is leading Australia in the introduction of competition to the 

metropolitan water industry.  It is important to ensure that the reforms being 

introduced are adaptive, so that progress can be monitored and further reforms 

introduced, where necessary, to ensure that the objectives of a sustainable water 

supply and protection of public health, the environment, and consumers continue 

to be met.
5
 

6.10. There is no indication in the WICA, or in subsequent discussion documents 

on WICA regulations, that the implementation of these objectives 

contemplates an independent assessment of the consistency or otherwise of 

proposed adaptive measures. 

Significant infrastructure facility 

6.11. To determine the consistency of the provisions of an access regime with clause 

6(3)(a) of the CPA, the Council advises that it ‘considers it appropriate to 

interpret the clause 6(3)(a) principles as far as possible in a manner consistent 

with the declaration criteria [of the TPA] (despite slight differences in 

terminology)’. 

6.12. Table 1 provides a comparison of CPA clause 6(3)(a) with the declaration criteria 

of section 44G(2) of the TPA and the definition of declaration criteria in section 

23 of the WICA. 

                                                 
5
 New South Wales Government (2007), Consultation paper: Creating a dynamic and competitive 

metropolitan water industry 

<http://www.waterforlife.nsw.gov.au/__data/assets/pdf_file/0013/1444/smwp_consult_paper_1.pdf> at 28 

June 2007, 1. 
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Table 1:  Comparison of the Clause 6(3)(a) criteria of the Competition Principles Agreement, and the 

declaration criteria of the Trade Practices Act 1974 (Cth) and the Water Industry Competition Act 2006 

(NSW)
6
 

Clause 6(3) 

 

Trade Practices Act 1974 

s44G(2) 

Water Industry Competition Act 

2006  s 23 

(a) apply to services provided by 

means of significant infrastructure 

facilities 

(c)  …the facility is of national 

significance, having regard to: 

(i)  the size of the 

facility; or 

(ii)  the importance of 

the facility to 

constitutional trade or 

commerce; or 

(iii)  the importance of 

the facility to the 

national economy 

(a)  …the infrastructure is of State 

significance, having regard to its 

nature and extent and its 

importance to the State economy, 

 

(i)  it would not be economically 

feasible to duplicate the facility 

(b)  it would be uneconomical 

for anyone to develop another 

facility to provide the service 

(b)  it would not be economically 

feasible to duplicate the 

infrastructure 

(ii)  access to the service is 

necessary in order to permit 

effective competition in a 

downstream or upstream market 

(a)  access (or increased access) 

to the service would promote a 

material increase in competition 

in at least one market…other 

than the market for the service 

(c)  access (or an increase in 

access) to the service by third 

parties is necessary to promote a 

material increase in competition in 

an upstream or downstream 

market 

(iii)  the safe use of the facility by 

the person seeking access can be 

ensured at an economically 

feasible cost and, if there is a 

safety requirement, appropriate 

regulatory arrangements exist 

(d)  access to the service can be 

provided without undue risk to 

human health or safety 

(d) the safe use of the 

infrastructure by access seekers 

can be ensured at an economically 

feasible cost and, if there is a 

safety requirement, that 

appropriate regulatory 

arrangements exist 

 (e)  access (or increased access) 

to the service would not be 

contrary to the public interest 

(e)  access (or an increase in 

access) to the service would not be 

contrary to the public interest 

 

6.13. Whilst Table 1 compares the language used in the declaration criteria, any 

discussion of the construction of the criteria themselves should be prefaced by 

consideration of the way that the declaration criteria are to be applied. 

6.14. IPART’s obligation to have regard to the declaration criteria of the WICA arises 

in section 25(2) - IPART is required to furnish a report on an application to the 

Minister after considering the application and any submissions made on it.  

Section 25(3) provides that the report must include a statement of IPART’s 

opinion as to whether or not the declaration criteria are met and if they are all 

                                                 
6
 Table adapted from Certification Guide, Table 3-1, [3.12]. 
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met then IPART must recommend the terms on which, and the period for which, 

a declaration should be made. 

6.15. Perhaps the intent of the regime could be better served by a clearer 

statement of IPART’s obligations when considering applications under the 

WICA.  Section 44G(2) of the TPA is unequivocal in its requirements.  The 

declaration criteria are set out as specific matters.  The Council must turn 

its mind to each of them before it can come to a conclusion on an application 

for declaration of a service.  The TPA also provides specific rights of review 

for decisions made under Part IIIA.  These opportunities for review are not 

available in the WICA. 

6.16. It is open to question whether the intent of the WICA is properly served by 

the soft language which it employs in this regard and whether the tenets of 

transparency openness and accountability are enshrined in the process.  

Whilst subtleties in language may not be significant, if their effect is to 

increase barriers to entry then they must be addressed. 

6.17. As illustrated by the comparison in Table 1, the criteria which are to be satisfied 

before a coverage declaration can be made under Part 3 of the WICA are a hybrid 

of those set out in Part IIIA of the TPA and clause 6(3) of the CPA.  In general, 

the language of the WICA is more closely aligned with that of the CPA than with 

that of the TPA.  A table similar to Table 1 is provided in Attachment B of the 

WICA Guide, comparing the provisions of the TPA, the WICA and the National 

Gas Acts (the legislation enacted by the States and Territories in Australia to 

codify and replace the Gas Code).  The language of the National Gas Acts 

essentially mirrors that of the TPA. 

6.18. Significant differences between the WICA criteria, reflecting the language of 

the CPA, and those of the TPA, arise in sections 23(b), (c) and (d).  The 

possibilities afforded by different approaches which might be taken to the 

application of section 23(e) also warrant consideration.  The following 

consideration makes reference to IPART’s views as to the operation of each 

criterion as set out in the WICA Guide. 

WICA Section 23 (b): 

6.19. The concept of what is economically feasible will no doubt be the subject of 

much discussion, yet the notion of what is ‘uneconomical’ has been well debated 

in proceedings under the TPA. 

6.20. IPART advises that this criterion ‘is essentially intended to limit declaration to 

services provided by infrastructure that exhibits natural monopoly 

characteristics’. (WICA Guide, [7.1].  However, IPART notes that in assessing 

whether the criterion is satisfied it may have regard to ‘the broad social 

construction of the term ‘not economically feasible’.’ (WICA Guide, [7.2]). 

6.21. IPART’s explanation of its approach to the social construct of the term ‘not 

economically feasible’ is imprecise.  Significantly, however, IPART comments 

that: 
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if alternative infrastructure is developed but is inefficient from a broader social 

perspective, the mere fact that an alternative is available may not impact on a 

finding that criterion (b) is satisfied.  However, the availability of alternative 

infrastructure may affect whether criterion (c) is satisfied. (WICA Guide [7.6]) 

6.22. The manner in which social costs are to be assessed by IPART, and the 

circumstances in which it may choose to do so, can lead to uncertainty which 

could be counterproductive to the objectives of the WICA access regime. 

WICA Section 23 (c): 

6.23. What will be the consequences of requiring that access, or an increase in access, 

is ‘necessary’
7
 to promote a material increase in competition?  The element of 

necessity is not directly addressed in the WICA Guide although perhaps some 

guidance can be taken from the position acknowledged by the Australian 

Competition Tribunal (Tribunal) in re Services Sydney that 

the promotion of competition test does not require it to be satisfied that there 

would necessarily or immediately be a measurable increase in competition.  

Rather, consistent with the purposes of Pt IIIA being to unlock bottlenecks in the 

supply chain, declaration is concerned with improving or reducing a significant 

barrier to entry.
8
 

6.24. It would be of assistance if NSW offered some indication of the legislative 

intent of insertion of the element of ‘necessity’ into section 23(c).   

WICA Section 23 (d): 

6.25. Section 23(d) of the WICA essentially reproduces clause 6(3)(iii) of the CPA.  In 

contrast to the TPA, the WICA introduces the requirement that ‘safe use’ of the 

infrastructure can be ensured at an ‘economically feasible cost’ and safety can be 

addressed by ‘appropriate regulatory arrangements’. 

6.26. The Council states that: 

It is appropriate for a state or territory government to determine whether and how 

to regulate the safe provision of services, but not to regulate safety in a manner 

that poses unnecessary barriers to access and competition.  (Certification Guide, 

[3.40])   

6.27. Human health is not specifically mentioned, although IPART acknowledges 

that it is part of the rationale behind section 23(d). (WICA Guide, [9.1])  In 

relation to the supply of water services, it is arguable that health 

considerations must be paramount.  Great progress has been made to 

prepare national guidelines to direct the States and Territories in water 

quality regulation (for example, the Australian Drinking Water Guidelines 

and the Australian Guidelines for Water Recycling).  However, in NSW it is 

only through the application of the licensing provisions of the WICA and 

conditions imposed on licensees that operators in the water sector become 

bound to comply with these guidelines.  (See for example section 7 of the 

WICA, and the mandatory conditions set out in the Water Industry 

                                                 
7
 Competition principles Agreement cl 6(3)(a)(ii); WICA s 23(c). 

8
 re Services Sydney 227ALR140, 171 [131]. 
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Competition (General) Regulation 2008 (General Regulation).   Guidelines, 

by definition, are not mandatory. 

6.28. IPART suggests that safety standards may be imposed by regulatory and 

licensing obligations, such as the WICA licensing regime, or through terms and 

conditions of access. (WICA Guide [9.1]) 

6.29. IPART explores the licensing provisions of the WICA noting that an application 

for declaration may involve services that are subject to the WICA licensing 

provisions. (WICA Guide, [9.3])  IPART also notes that the Services Sydney 

matter recognised that the incumbent, Sydney Water Corporation (SWC), was 

subject to ‘extensive health and safety regulation under the law’. (WICA Guide, 

[9.3])  The view expressed by the Australian Competition Tribunal (ACT) on 

this issue, as reported in the WICA Guide, was that declaration would not cause 

health and safety risks as all access would be provided subject to this regulation.  

(WICA Guide [9.3]) 

6.30. The IPART treatment outlined in paragraph 6.29 covers both licensing conditions 

and access conditions.  The principle which can be extracted from the 

analysis relates to the declaration of specific services, circumstances which 

should be distinguished from the consideration of an application for 

certification of an access regime.  The relevant licence conditions of the 

access provider were in place, and SWC was the specific access provider.  It 

is implicit in the conclusion drawn by IPART here that the conditions of 

access would apply – that they would be non-negotiable. 

6.31. After specific consideration of the imposition of terms and conditions on which 

access is provided, IPART concludes that: 

Criterion (d) may be satisfied where the terms and conditions on which access is 

provided could address any safety concerns raised by access to the service.… 

Accordingly, safety requirements and their enforcement may be left to the 

negotiation stage after infrastructure is declared. (WICA Guide, [9.4]) 

6.32. The Council Request sought additional information from NSW in relation to the 

licensing provisions of WICA, particularly section 10(4)(d), noting that they 

‘appear to be integral to the effective operation of NSW’s water access 

arrangements’. (Council Request, [2]) 

6.33. The NSW Response states that the licensing provisions do not form part of the 

WICA access regime, and apply irrespective of whether access is sought under it. 

6.34. Section 40(9) of the WICA provides: 

If the access seeker seeks access in relation to any activity for which it would 

require, but does not yet hold, a licence under Part 2: 

(a) the arbitrator may adjourn proceedings for such time as the arbitrator 

considers reasonable for the purposes of enabling the access seeker to 

obtain such a licence, and 

(b) if the access seeker fails to obtain such a licence within that time, may 

make a determination refusing the access sought. 
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6.35. For the license conditions to provide adequate conformance with this declaration 

criterion, it is essential that there is some connection between the access regime 

(who may apply) and the licensing regime.  If the access seeker intends to 

‘construct, maintain or operate any water industry infrastructure’ the access 

seeker will need to hold either a network operator’s or retail supplier’s license. 

(WICA s5)  The terms and conditions applying to the license would then be 

known and a proper assessment of whether or not the declaration criterion in 

section 23(d) is met could be made. 

6.36. The problem inherent in this overly simplistic approach is that a license 

under the WICA provisions is project specific.  It is not the operator that is 

licensed under the WICA, in contrast for example to the licensing of a 

plumber or an electrician under the relevant regulation.  Section 11 of the 

WICA requires that a license must specify the activities that it authorises 

and the area within which those activities can be carried out.  The section 

also confirms that the same land (and presumably facilities providing 

services on or under that land) may be within the area of operation of more 

than one licensee.  Thus more than one set of conditions may apply to the 

safe use of infrastructure by access seekers. 

6.37. The complexity of the licensing scheme is not reflected in the NSW 

Response.  IPART seems to sidestep the issue in its conclusion that safety 

requirements may be settled as license conditions or left to the negotiation 

stage. 

6.38. The Council’s contention that the licensing provisions of WICA appear to be 

integral to the effective operation of NSW’s water access arrangements is 

reasonable.  Indeed, the impact of those provisions is surely a matter which 

may properly be considered by the Council in assessing the WICA regime 

for certification. Whilst no suggestion is offered here to clarify the legislative 

scheme, it is suggested that the shortcomings evident in the provisions may 

not provide a reasonable incorporation of the principle enunciated in clause 

6(3)(iii) of the CPA.  Certainty in such matter is needed before a service is 

declared; afterwards may be too late to deal with issues that could have been 

foreseen and managed. 

WICA Section 23 (e): 

6.39. The WICA access regime incorporates a public interest criterion.  IPART 

indicates that to assess this criterion it may have regard to a number of factors, 

one of which includes the broad notion of ‘other public interest considerations’. 

(WICA Guide, [10.2])  In turn, IPART lists the items in clause 1(3) of the CPA 

as matters which may be taken into account in considering this issue as well as 

the desirability of consistency across access regimes. (WICA Guide, [10.6]) 

6.40. The departures from the language of the TPA criteria in the WICA could be 

seen as a barrier to competition, if their effect is to raise the bar to access.  

Perhaps NSW could clarify its drafting intent? 
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6.41. Whilst the consideration of the impact of the variations in language outlined 

above may be somewhat academic, it is pertinent to consider that the WICA 

access regime is setting the pace for the water industry nationally.   The 

express objective of Part IIIA of the TPA to ‘provide a framework and 

guiding principles to encourage a consistent approach to access regulation’ 

in the water industry would arguably have been well served by adoption in 

the WICA regime of clear and unambiguous terms to reflect the declaration 

criteria of the TPA.  This argument is supported by the effect of certification 

– to displace the opportunity for declaration of services under Part IIIA of 

the TPA.  The intention of the NSW government in choosing the language it 

has is not apparent in the WICA or in explanatory documents in the public 

domain.   

Regular review – 6(4)(d) 

6.42. The second element in the assessment of the scope of an access regime is 

concerned with the ability to review the right to access services, through 

coverage, over time.  The protection of existing contractual rights where there 

may be termination of coverage is paramount.  Clause 6(4)(d) of the CPA states 

that: 

(d) Any right to negotiate access should include a date after which the right 

would lapse unless reviewed and subsequently extended; however, 

existing contractual rights and obligations should not be automatically 

revoked. 

6.43. The Tasmanian pipelines regime, by giving effect to the National Gas Code, 

adopts the coverage (and revocation of coverage) provisions set out in the 

National Code, provisions which have been found by the NCC to conform to 

clause 6(4)(d) of the CPA.
9
  In making the decision on the effectiveness of the 

Tasmanian provisions, the NCC notes that: 

Under the Code, when a pipeline is covered and an access arrangement is 

approved by the relevant regulator, an enforceable right to negotiate access to its 

services then arises. Any person can apply to the Council for coverage of a 

particular pipeline to be revoked. The Council is then required to undertake an 

open and transparent public process and make a recommendation to the relevant 

Minister about whether coverage should be revoked. Both the Council’s 

recommendation and the Minister’s decision must be based strictly on the 

coverage provisions in the National Code. A decision to revoke coverage would 

effectively mean that there would no longer be an enforceable right to negotiate 

access to the services of the pipeline concerned under the Tasmanian Regime. 

However, it would not disturb any contractual (or other) rights or obligations in 

existence at the time.
10

 

6.44. Under section 27 of the WICA, a coverage declaration is to apply, subject to 

prior revocation, for a specified period after which renewal may be sought by any 

person having access to the service.  An application for renewal is dealt with 

under the same process as an application for a coverage declaration and thus will 

                                                 
9
 Tasmanian Pipelines Final Recommendation 23 [4.47]. 

10
 Tasmanian Pipelines Final Recommendation 23 [4.48]. 
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be considered against the declaration criteria to qualify for renewal.  Depending 

on the period for which a coverage declaration is in force, the opportunity 

for review will arise ‘regularly’ if renewal is sought.  This would seem to be 

reasonable incorporation of the clause 6(4)(d) principle. However, if the 

period of declaration is lengthy then, unless there is revocation of the 

declaration, there is no opportunity to seek a review. 

6.45. WICA section 28(1) provides that an application for the revocation of a coverage 

declaration may only be made by or on behalf of the service provider for that 

service.  Section 44J(1) of the TPA provides that the NCC may recommend to 

the Minister that a declaration be revoked. The procedure for determining an 

application for revocation set out in Pt 3 Div 3 of the WICA provides for public 

submissions to be made on the application.  IPART is required to consider these 

submissions before furnishing a report to the Minister. If the Minister is satisfied 

that any of the declaration criteria are not met in relation to the service to which 

the application relates, the coverage declaration must be revoked. 

6.46. The NCC offers two avenues for an access regime to incorporate the principle in 

clause 6(4)(d).  The first is for the access regime to mandate appropriate review 

requirements, for example by including a schedule for reviews. (Certification 

Guide [3.58], [3.59])  There is no provision in the WICA for reviews, 

scheduled or otherwise.  The alternative offered by the NCC to provide 

conformity with this principle contemplates that: 

clause 6(4)(d) could be satisfied, for example, by incorporating in the regime: 

• the clause 6(3)(a) criteria in the making of coverage decisions 

• an independent, transparent and effectual means for revoking or reviewing 

coverage decisions. (Certification Guide [3.60]) 

6.47. The WICA incorporates the clause 6(3)(a) criteria in the making of coverage 

decisions under section 26 and includes revocation provisions in sections 28-30. 

6.48. Whichever approach is taken, the NCC is unequivocal that the review process 

should be ‘independent, open and transparent’. (Certification Guide, [3.58]) 

6.49. There is no provision in the WICA that preserves the rights under existing 

access agreements.  However, according to the Certification Guide: 

Clause 6(4)(d) makes clear that a review of access regulation should not 

override commercially determined outcomes by automatically revoking any 

existing contractual rights. This does not mean that they could not be 

revoked, but rather that some process (such as a review) would first need to 

be undertaken. (Certification Guide, [3.62]) 

6.50. The WICA revocation provisions may only be invoked by the service 

provider.  The opportunity for review is not mandated nor is it open to any 

person to invoke.  However, IPART indicates that in recommending the 

period for which a coverage or binding non-coverage declaration should be 

made under the WICA, it may take into account: 
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the desirability of periodic review of access regulation governing services, 

including the need for declaration itself.  On the expiry of a declaration, the 

need for ongoing regulation can be reviewed.  (WICA Guide, [11.1]) 

6.51. The detail of the revocation procedure appears to provide for an 

independent, open and transparent process.  It must be hoped that in the 

course of this process the rights of existing users would be protected. 

7. Treatment of interstate issues:  Competition Principles 6(2), 6(4)(p) 

7.1. The principle embodied in Clause 6(2) of the CPA provides that an access regime 

established in a state or territory cannot be effective if the facility has influence 

across a jurisdictional boundary or if the facility is located in more than one 

jurisdiction. Clause 6(4)(p) calls for cross-jurisdictional consistency and co-

operation where more than one regime can apply to a service so that an access 

seeker can follow a single process, a single body will resolve disputes and there 

will be a single forum for enforcement. 

7.2. The limited geographical application of the WICA from its commencement 

ensures initial conformity with these principles.  However, as the WICA 

provisions are anticipated to apply to water industry infrastructure whether 

in public or private ownership, and in areas beyond the Sydney 

metropolitan region and the Hunter Water Corporation area of operation, 

cross-jurisdictional issues may well arise in the future.  Access to irrigation 

infrastructure in parts of the Murray Darling Basin may well be a case in 

point. 

7.3. Neither the WICA itself nor the NSW government’s application addresses 

the treatment of interstate issues. 

8. Negotiation framework:  Competition principles 6(4)(a)-(c), (e), (f), (g)-(i)
11

, (m), 

(n), (o) 

Clauses 6(4)(a)-(c), (e), (f) 

8.1. These Clause 6 Principles embody the negotiate/arbitrate framework for access 

to services on which Part IIIA of the TPA and the WICA access regime are 

based.  Clause 6(4)(a) encourages negotiation for all aspects of ‘access’ – seeking 

access to the facility itself and the terms and conditions on which that access will 

be granted.  Clauses 6(4)(b) and (c) call on governments to assist the negotiation 

process by creating enforceable rights to negotiate, and to set the rules 

negotiators are to follow.  If negotiation still does not achieve the objectives of 

the parties then clause 6(4)(c) sets the scene for dispute resolution through 

arbitration. 

8.2. According to the NCC, the principles in clauses 6(4)(a)-(c) can be considered 

together because they establish a framework for negotiations to proceed. 

(Certification Guide [3.14]-[3.17])  They require a balance to be struck between 

commercial negotiation (where disparity in the relative strengths of the 

negotiating parties may prejudice the outcome) and regulatory intervention 

                                                 
11

 Note:  Principles 6(4)(g)-(i) are considered under the category of Dispute resolution. 
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(imposed to redress inequities in bargaining strengths) so that effective 

negotiation can take place.
12

  The NCC points out that: 

In the absence of such measures, an access regime may establish a right to 

negotiate in theory, but may put third parties in a position of negotiating blindly 

with a monopoly provider or of being offered potentially inappropriate 

prices…on a ‘take it or leave it’ basis.  The latter may amount to a constructive 

denial of access, and cannot be viewed as satisfying 6(4)(a)-(c).
13

 

8.3. The declaration of services provided by infrastructure facilities under the WICA 

creates the right to negotiate access to services with recourse to arbitration if 

negotiations fail.  However, the legislative process still contemplates that access 

may be achieved by negotiation from the start – provided the negotiated terms 

are approved by the relevant regulator.
14

  Indeed the WICA provides that access 

seekers are only able to apply for a coverage declaration if they ‘have tried but 

failed’ to obtain access to, or a modification of existing access to, the service, 

presumably by negotiation.  (WICA s24(1))  Where negotiation of access or 

terms of access fails, section 40 of the WICA establishes processes for dispute 

resolution through arbitration. 

8.4. Regulation 8 of the Access Regulation embodies the intention that negotiations 

should take place in an atmosphere of openness and transparency with 

established negotiation procedures.  IPART is to have regard to the provisions of 

regulation 8 to determine if parties to a dispute have, in good faith, attempted to 

resolve an access dispute. 

8.5. Regulation 8(2) of the Access Regulation contemplates that an access seeker will 

request information from a service provider prior to seeking access.  The 

regulation does not prescribe the time, or the manner, in which the access seeker 

is to request the relevant information.  Within 14 days after receiving such a 

request, the service provider is to make a package of information available to the 

access seeker which is to include information on the procedure to be followed to 

obtain access to services and the time it is likely to take to conduct negotiations.  

The package from the service provider is also to include a copy of negotiation 

protocols to be compiled by IPART.  These protocols have been established by 

IPART (Negotiation Protocols).
15

 

8.6. The obligation on the parties to follow the Negotiation Protocols arises under 

clause 2(h) of Schedule 1 of the Negotiation Protocols which requires the service 

provider to include a statement that the Negotiation Protocols ‘apply unless and 

until the Access Seeker and the Service Provider agree otherwise’.  The 

Negotiation Protocols set out the procedure to be followed when requesting and 

                                                 
12

 Tasmanian Access Regime for Natural Gas Pipeline Services Application for Certification under Section 

44M(2) of the Trade Practices Act 1974: Final Recommendation April 2005, 15, [4.13]. 
13

 Tasmanian Access Regime for Natural Gas Pipeline Services Application for Certification under Section 

44M(2) of the Trade Practices Act 1974: Final Recommendation April 2005, 16, [4.15] 
14

 WICA s 38(4): an access undertaking does not have effect until it has been approved by IPART. 
15

 Independent Pricing and Regulatory Tribunal of New South Wales, Negotiation protocols: Water 

Industry Competition (Access to Infrastructure Services) Regulation 2007. 
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responding to a request for access and the manner in which negotiations are to 

proceed. 

8.7. The parties have no right to make submissions to IPART in respect of the 

negotiation and its bona fides, nor is there any right to challenge a decision 

of IPART not to accept an application to arbitrate. 

8.8. The NCC includes the principle in clause 6(4)(e) in the negotiation framework 

category.  The principle provides that: 

(e) The owner of a facility that is used to provide a service should use all reasonable 

endeavours to accommodate the requirements of persons seeking access.  

8.9. The WICA does not incorporate this provision directly but through the Access 

Regulations.
16

  Regulation 8(3) of the Access Regulations seeks to place an 

obligation on the service provider to use all reasonable endeavours to 

accommodate the access seeker’s requirements.  However this obligation only 

arises by virtue of inclusion in the Negotiation Protocols, which as discussed 

in relation to clause 6(4)(a)-(c) above are only to be made available to an 

access seeker upon request under the terms of regulation 8(2). 

8.10. The WICA provision appears to bear strong similarity to that of the Tasmanian 

pipelines regime which adopts the provision in the National Gas Code.
17

  Under 

section 5 of the National Gas Code, the service provider of a covered pipeline 

must establish an information package containing specific information which 

must be provided to an access seeker upon request.
18

 The WICA provision is in 

very general terms adopting the language of cl 6(4)(e).  The National Gas Code is 

specific in its reference to information which would be appropriate to 

negotiations in the natural gas sector.  The language of the WICA conforms to 

clause 6(4)(e), the intent is clear although it is only perceived by persistence 

and relies not so much on compliance by the service provider as on diligence 

on the part of the regulator. 

8.11. Perhaps the WICA access determination provision has been written with the 

current sewer mining procedures in mind.  The information package which 

is provided by SWC to prospective sewer miners bears strong resemblance 

to the information package contemplated by the Access Regulation, without 

the IPART protocols.  The Sewer Mining Agreement provided by SWC may 

also bear some resemblance to the access agreement contemplated by section 

39(1)(a).   Although there is apparently a lot of information available around 

the negotiating table, it does seem that the whole package may well be 

presented on a ‘take it or leave it’ basis.  Does the WICA framework really 

provide for effective negotiation to take place?  When considering 

conformity of the Tasmanian natural gas pipelines access regime with the 

negotiation principles, the NCC states: 

                                                 
16

 The NCC accepts this approach: Tasmanian Pipelines Final Recommendation,  24 [4.52]. 
17

 For a discussion of the Tasmanian pipelines provisions see Tasmanian Pipelines Final Recommendation,  

24-25 [4.53 – 4.59]. 
18

 Tasmanian Pipelines Final Recommendation 24-25 [4.54, 4.55] 
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In considering whether an access regime provides appropriate guidance to 

market participants, the Council focuses, in the first instance, on whether 

regulatory processes are sufficiently robust to make the guidance credible. 

In particular, market guidance should be independent, and developed 

through open and transparent processes that allow stakeholders to 

participate, and provide them with reliable information to inform their 

views. Regulatory processes should be derived from appropriate legislative 

underpinnings, rather than being applied on an ad hoc basis, and should be 

clearly defined and made publicly available, to allay concerns of bias or 

perceptions of agreements made ‘behind closed doors’.
19 

8.12. Clause 6(4)(f) of the CPA acknowledges that negotiated terms and conditions of 

access may vary and seeks to protect this position in its negotiation framework.  

The WICA incorporates this principle in section 39(2)(b) in relation to access 

agreements which record the outcome of negotiated access.  The Attachment to 

the Application when assessing clause 6(4)(f) against the WICA provisions 

notes: 

Nothing in the access regime requires access to a service for different access 

seekers to be on the same terms and conditions. 

8.13. The provisions of the WICA and the Access Regulation encourage settlement of 

terms of access by negotiation and recognise that not all negotiated outcomes 

will be identical.  The WICA also clearly provides a right to take a dispute to 

arbitration.  The possibility that a referral to arbitration can be refused by 

IPART may inhibit recourse to a determination.  However, once an 

application for arbitration is accepted the provisions of the WICA provide a 

proper framework for the terms and conditions of access to be determined. 

8.14. The WICA negotiation framework may well be considered to reasonably 

incorporate the principles of clauses 6(4)(a)-(c), (e), and (f).  Clearer 

conformity to the principles could be achieved with a more open and 

transparent process to provide appropriate guidance to access seekers to 

facilitate effective negotiations.  The provisions as they stand require an 

access seeker to trawl through the regulations to find the opportunity to 

access such information.  Perhaps the intent of the legislators is proper, the 

execution leaves scope for improvement. 

Clauses 6(4)(m)-(o) 

8.15. The Council includes the principles in clauses 6(4)(m), (n) and (o) in its 

consideration of the negotiation framework.  It is sufficient to note that section 

43 of the WICA incorporates and expands upon the clause 6(4)(m) principle 

requiring that the owner or user of a service is not to hinder access to the service 

by others.  The WICA restriction applies to related corporations of a provider or 

a user.  The conduct is ascertainable, inter alia, by inference (WICA s 43(2)) and 

a ‘user’ includes a person who has a right to use the service. (WICA s 43(4)) 

                                                 
19

 Tasmanian pipelines final recommendation, 16 [4.17]. 
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8.16. Provision for separate accounting arrangements contemplated by clause 6(4)(n) is 

incorporated in the WICA in section 42.  Draft cost allocation manuals have been 

prepared by IPART and are available on IPART’s website. 

8.17. As intended by clause 6(4)(o),  in addition to the requirements of section 42 of 

the WICA with respect to publication of cost allocation manuals, IPART may 

access information under Part 3 Div 7 of the IPART Act when conducting 

investigations under the WICA.
20

  The Attachment also notes the application 

under s 42 of the WICA of certain provisions of the Commercial Arbitration Act 

1984 (NSW) to access arbitrations.  

9. Dispute resolution:  Competition principles 6(4)(a)-(c), (g)-(l), (o), 6(5)(c) 

Clauses 6(4)(g)-(l) 

9.1. Section 40(1) embodies the formal dispute resolution mechanism of the WICA.  

Either party to a dispute can apply for the dispute to be determined by arbitration. 

9.2. Regulation 8(3)(f) of the Access Regulation requires the Negotiation Protocols to 

include ‘protocols as to the dispute resolution procedures to be attempted before 

an application is made to IPART for the dispute to be determined by arbitration’.  

This process would permit the resolution of disputes in the course of negotiations 

without recourse to the formal arbitration procedures of the regime. 

9.3. Schedule 3 of the Negotiation Protocols suggests procedures which may be 

followed where access negotiations fail and sets out procedures for referral to, 

and conduct, of arbitration. 

9.4. The WICA provisions adopt dispute resolution procedures from a number of 

sources, specifically: 

• the Commercial Arbitration Act 1984 (NSW) (the Arbitration Act), which is 

to apply to an arbitration, and any determination arising from an arbitration, 

under s 40 of the WICA.
 21

 

• sections 24B-24E (other than ss24B (2) and (3)(b) and (c)) of the IPART Act 

which also apply to arbitration under the WICA, although s 15of the IPART 

Act is not to apply to determinations under the WICA.
 22

 

• Part 4B of the IPART Act.
23

 

• the application of the pricing principles set out in s 41(2) of the WICA when 

determining a dispute.
24

 

• the provisions of the regulations under the IPART Act that modify the 

application of the Arbitration Act to arbitration of disputes under the IPART 

                                                 
20

 WICA Pt 8 Div 3. 
21

 WICA s 40(4). 
22

 WICA s 40(5). 
23

 WICA s 90 (2). 
24

 WICA s 41.  The pricing principles are also to be taken into account when approving an access 

undertaking. 
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Act which the Access Regulation also applies to the arbitration of disputes 

under the WICA.
25

 

9.5. A detailed analysis of all of these provisions will not be attempted here.  

However, certain significant provisions warrant discussion. 

9.6. Section 24B(3)(a) of the IPART Act requires the arbitrator to take into account 

the matters set out in clauses 6(4)(i), (j) and (l) of the CPA thus ensuring that the 

WICA conforms to those elements of the CPA. 

9.7. The NCC comments that ‘The arbitrator should be independent of all 

stakeholders, including service providers, current users, access seekers and 

governments.’
26

  The discussion continues: 

The Council’s previous work in certification has raised an issue — the 

arbitrator’s independence may be compromised if that body performs the 

dual role of regulator and arbitrator. For example, a dispute may arise over 

an access arrangement that the arbitrator has previously approved in its 

capacity as the regulator.
27

 

9.8. Under the WICA, IPART performs a number of functions including the 

regulatory functions set out in section 90.  The functions conferred on 

IPART by Part 3 of the WICA, including its functions as an arbitrator, are 

regulatory functions.  Section 90(2) of the WICA applies Part 4B of the 

IPART Act to IPART’s regulatory functions under the WICA.  Section 24 

FB of the IPART Act provides that: 

(1) In exercising its regulatory functions …, the Tribunal must give 

effect to any current government policy that has been communicated 

to the Tribunal, and certified to be government policy, by the 

relevant Minister or by the Premier. 

… 

(3) The Tribunal is to make each such policy communicated to it and 

certificate received by it publicly available. 

9.9. In addition to its functions as an arbitrator under Part 3 of the WICA, IPART has 

various administrative and advisory functions in relation to applications for 

coverage declarations, revocation of coverage declarations, and binding non-

coverage declarations.  IPART is not the ultimate decision maker in respect of 

such applications.  Indeed, its advice to the Minister must be considered but is 

not binding.  However, with respect to applications for approval of access 

undertakings, IPART is the decision maker and an access undertaking, once 

approved cannot be varied without the consent of IPART.
28

  In addition, IPART 

plays a significant role under the licensing regime established by the WICA. 
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 Access Regulation 11.  Section 24A(2) of the IPART Act, subject to regulations made under it, applies 
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9.10. The NCC, in suggesting that dispute resolution can be approached in a number of 

ways to address the issue of independence, includes as an alternative that either 

party to a dispute may require the arbitrator to appoint an alternative body if a 

question of bias arises.
29

  Under s 24B(1) of the IPART Act, IPART may 

appoint one or more persons from a panel approved by the Minister 

(whether or not the persons are members of IPART) to hear and determine 

a dispute.  The question then arises whether the panel approved by the 

Minister is sufficiently independent.  According to the Certification Guide, 

under the Western Australian rail regime, the independent regulator 

appoints the arbitrator from a panel that is pre-selected by the regulator 

and the Chairman of the Western Australian Chapter of the Australian 

Institute of Arbitrators. 

10. Efficiency promoting terms and conditions of access:  6(4)(a)-(c), (e), (f), (i), (k), 

(n), 6(5), s44AA of the TPA 

10.1. The following comments offer a brief overview of recent access issues in the 

context of the Sydney water industry. 

10.2. The attempts by Services Sydney Pty Ltd (Services Sydney) to enter the Sydney 

sewage services market are well documented.  The matter will not be examined 

in detail here but several points arising from the saga are relevant to the 

consideration of these Clause 6 Principles. 

10.3. Services Sydney initiated moves to implement its plans for sewage and water 

management in Sydney in 1997-1998.  Services Sydney lodged an application for 

declaration of certain of SWC’s services in March 2004.  The NCC 

recommended declaration of the services in December 2004.  The services were 

not declared by the then Premier of NSW.  Consequently, under the TPA the 

services were deemed not to have been declared and in March 2005 Services 

Sydney requested a review of the deemed decision by the ACT.  The ACT made 

the declarations sought by Services Sydney.  Declaration of the services by the 

ACT opened the door for Services Sydney to negotiate access with SWC which 

was not successful.  Services Sydney notified the Australian Competition and 

Consumer Commission (ACCC) of a dispute with SWC in November 2006 and 

an arbitration report was released by the ACCC in July 2007.  Services Sydney 

subsequently lodged, and withdrew, an appeal against the determination. 

10.4. The introduction of the Metropolitan Water Plan in 2004, the completion and 

release of the IPART Investigation into Water and Wastewater Service Provision 

in the Greater Sydney Region in 2005, and the Services Sydney saga provided 

the impetus needed for the introduction of the WICA access regime.  The WICA 

was assented to on 27 November 2006 and commenced on 8 August 2008, a 

decade after Sydney Services first came on the scene. 

10.5. The WICA deems certain SWC services as declared under the access regime.  

The declaration of the sewage services declared under the TPA in still in place.  

The WICA access regime is not yet certified as an effective access regime under 
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the TPA and thus it is open to access seekers to avail themselves of the 

opportunity offered in either jurisdiction to seek to negotiate with the service 

provider. 

10.6. Despite the success of Services Sydney in achieving the declaration of the 

services to which it sought access, the company did not actually gain access and 

no other party has availed itself of the opportunity offered by declaration of the 

services.  There has not been an attempt to negotiate access to, or any new 

applications for coverage of, services provided by water industry infrastructure in 

the SWC area of operations under the WICA since it commenced. 

10.7. The Council queries the import of section 10(4)(d) of the licensing provisions of 

the WICA access regime in relation to the potential to constrain competition in 

certain markets. 

10.8. At this stage there seems to be little indication that the objective of promoting 

effective competition has been achieved, in practice, either by declaration under 

the TPA or deemed declaration under the WICA or by the existence of the WICA 

access regime. 

 

11. Conclusion 

11.1. Whilst it is arguable that a number of the certification criteria are 

reasonably incorporated into the access regime of the WICA, the foregoing 

discussion highlights some of the issues which militate against certification 

of the regime at this stage and which would – if clarified – assist in the 

design of future access regimes in the water sector. The objective of 

promoting effective competition in upstream or downstream markets in the 

area currently covered the access regimes does not presently seem capable of 

being achieved.  The involvement of IPART in the licensing of operators 

under the WICA may compromise the independence of IPART in exercising 

its functions under the access regime. 

11.2. Sydney’s water supply is now said to be secure, with desalination to come on 

line at the end of 2009 (see statements on the Water for Life website).  The 

private sector is involved in a range of water and wastewater initiatives 

under various arrangements.  Sewage can be captured for recycling without 

requiring any ‘access’ regime of the type involved in this NSW application 

for certification – SWC has set up an elaborate procedure for sewer mining 

under ‘negotiated’ agreements, a draft of which is available on the SWC 

website.  Private sector contractors are engaged by SWC to 

design/construct/operate new water infrastructure.  IPART price regulation 

has arguably been so rigorous that it has stifled actual competition – noone 

can really compete with the incumbent’s price regime for sale of the product 

reticulated through the infrastructure. 

11.3. There seems at present to be little demand for the mechanisms offered by 

the WICA access regime, and certainly no urgency is demonstrated in the 

time taken so far to implement the framework. 
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11.4. The WICA leads the way nationally with a water-specific access regime.  

Perhaps the objective of section 44AA(b) of the TPA might be better served 

if some time was taken to clarify intent where there is ambiguity.  The policy 

decision to omit a merits review process may be well worth revisiting.  

Indeed, the NSW application to the NCC presents a useful opportunity to 

take on board comments which may arise in the course of the certification 

procedure and perhaps create a clearer precedent for other states to follow 

and promote consistency across jurisdictions. 




