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1. Executive Summary
1.1 The National Competition Council's (NCC) draft recommendations1 are fundamentally 

flawed.  As Matthew Stevens, writing in the Weekend Australian, observed: 

The National Competition Council yesterday put our richest export industry on track for the 
slowest but most costly train crash in Australian history.2

The draft recommendations must be completely rethought either by the NCC in its final 
recommendations or, if the NCC will not do so, by the Federal Treasurer as the relevant 
decision maker.

Access is contrary to the public interest – Criterion (f)

1.2 Criterion (f) provides that a service should not be declared if third party access to the 
service would be contrary to the public interest.

1.3 In this case access would be overwhelmingly contrary to the public interest.  Turning the 
Rio Tinto Iron Ore3 (RTIO) rail network4 into a multi-user, regulated system will severely 
damage its efficiency and impede RTIO's expansion plans, costing RTIO and the 
Australian economy tens of billions of dollars.  Furthermore, access would not promote 
competition in any real market or generate other public benefits.

Access will cost RTIO and the Australian economy tens of billions of dollars

1.4 The RTIO rail network is amongst the most efficient in the world.  RTIO has grown its 
Pilbara iron ore sales by more than two and a half times since 2000 and plans to expand 
output from approximately 160 million tonnes per annum (mtpa) in 2007 to 320 mtpa by 
2013.  This rapid expansion has been made possible because RTIO controls and is the 
sole user of its rail infrastructure.  RTIO can decide how to operate, and how and when to 
expand, its rail network without needing to agree matters in advance with a regulator or a 
third party user. 

1.5 Access will impose on RTIO's highly efficient operations the infrastructure chaos and 
inefficiencies that have plagued the east coast coal supply chain.  The evidence from the 
east coast, and reports from all experts who have studied the reasons for the problems on 
the east coast, show that converting RTIO's single user rail infrastructure into multi-user 
infrastructure would: 

• cause delays to expansions;

• result in RTIO having to build new capacity for third parties, in substitution for its 
own, higher value, capacity expansions (displacement costs);

  
1 NCC Hamersley Railway Draft Recommendation (the Hamersley Draft Recommendation) and NCC Robe Railway Draft 
Recommendation (the Robe Draft Recommendation), both dated 20 June 2008 (collectively the draft 
recommendations).
2 Matthew Stevens, 'NCC runs off track by railroading miners', Weekend Australian, 21 – 22 June 2008 , page 33
3 Comprising Hamersley and Robe – see paragraph 1.1 of the Original Submission.
4 The Hamersley and Robe rail networks are run together by Pilbara Iron Pty Ltd as part of an integrated network, referred 
to as the RTIO rail network.
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• result in a loss of system capacity as a result of clashes and interactions 
between multiple users; and 

• create a disincentive to invest.

In its submission to the NCC of 30 April 2008 (the Original Submission) RTIO provided
expert modelling reports showing that the cost to the Australian economy of these 
inefficiencies would be in the tens of billions of dollars over the 20 year period for which 
declaration is proposed.

1.6 The NCC states in its draft recommendations that it 'fundamentally disagrees, and 
considers that these arguments are based upon simplistic assumptions and are 
unconvincing'.  In reaching this conclusion, however, the NCC:

(a) ignores the nature of RTIO's operations:  RTIO's mines, rail and ports are highly 
integrated for the purpose of creating blended iron ore products at the ports.  
RTIO's sole use and control of its rail system give it the flexibility to rapidly alter 
which trains run from which mines to which dumpers at which ports and is integral 
to RTIO's production process.  The NCC makes almost no reference to the 
vertically integrated nature of RTIO's operations, but this is fundamental to 
understanding the costs access will impose.

(b) ignores the real world evidence:  The poor performance of the east coast coal 
supply chain, both in terms of its operational efficiency and its failure to rapidly 
expand, particularly when compared to the west coast iron ore supply chains, is 
well known.  The one common feature of each element of the east coast coal 
supply chain, and the feature that distinguishes it from the west coast, is that it is
multi-user infrastructure and as a consequence is subject to regulation in one form 
or another.  The NCC ignores this highly relevant real world evidence of what 
happens when mining related infrastructure is multi-user, but gives no examples of 
where multi-user infrastructure has operated as efficiently, or has been expanded 
as rapidly, as the west coast iron ore supply chain.

(c) ignores the expert evidence:  A number of independent reports and observers 
(not just 'the service providers and their consultants') have concluded that it is 
multi-use and regulation that have caused the inefficiencies and slow expansions 
in the east coast coal supply chain.  The NCC has chosen to ignore these 
independent reports and observers, as well as the expert opinions put forward by 
RTIO.  The NCC has not, however obtained or referred to any expert analysis or 
advice that suggests that the application of Part IIIA of the Trade Practices Act 
1974 (Cth) (the TPA) to the RTIO rail network will not cause the inefficiencies and 
diseconomy costs identified by RTIO.

(d) relies instead on theoretical 'safeguards' in the TPA:  The NCC instead places 
blind faith in certain 'safeguards' found in the arbitration provisions of Part IIIA that 
the ACCC will have to apply, as the reason for concluding that access and Part IIIA 
will not slow expansions and cause operational inefficiencies.  These 'safeguards'
are completely untested and theoretical. Furthermore, they apply only in relation to 
the setting of access terms and conditions.  They do not regulate the ongoing 
relationship between an access provider and access seeker, either on a day to day 
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basis or when disputes arise. Most fundamentally, any rigorous analysis of the 
'safeguards' demonstrates they will not prevent the inefficiencies that real world 
experience and expert opinion show will arise.  The inefficiencies are an inevitable 
consequence of regulation and multiple users; they cannot be overcome by 
clauses in legislation or the terms and conditions of access.

1.7 For the reasons given in the Original Submission and discussed further in this submission 
below, it is clear that access would impose inefficiencies and costs on RTIO and the 
Australian economy amounting to tens of billions of dollars over a 20 year period.

Access will not generate any public benefits

1.8 The NCC suggests three categories of public benefits that would arise from declaration.  
For reasons briefly outlined below, none of these benefits would in fact arise:

(a) There is no spare capacity so access will not avoid the need to construct 
new railway facilities.  The NCC suggests that the declaration would avoid 
unnecessary and inefficient duplication of railway facilities (and hence reduce 
environmental and native title impacts).  The NCC itself recognises, however, that 
there is little or no spare capacity on key sections of the RTIO rail network either as 
currently configured or following RTIO's proposed expansions5.  The NCC's draft 
recommendations are premised on the assumption that the ACCC will compel 
RTIO to expand its facilities to meet the third party demand.  The NCC 
assumes that it would be cheaper for RTIO to expand than it would be for third 
parties to construct their own facilities.  The NCC reaches this conclusion because 
of its assumption that heavy haul rail infrastructure must be a 'natural monopoly'.  
The NCC conducts no analysis of either:

• what expansions would in fact be required to the RTIO rail network to 
accommodate third party demand (they may well require the construction 
of a third line along hundreds of kilometres of track); or

• the lowest cost options available to third parties (notably the possibility of 
constructing a low cost spurline to link up with FMG's existing and planned 
open access rail lines, which are likely to have spare capacity and which 
are linked to port facilities to which third parties have access).

As a result there is no basis for the NCC to suggest that declaration would avoid 
the construction of new rail facilities.  New rail facilities will be needed to 
accommodate the additional demand from third parties with or without access.

(b) Access will reduce, not increase, iron ore exports: The NCC suggests that 
access will increase iron ore exports.  This is simply incorrect.  The inefficiencies 
discussed above demonstrate that access will reduce, not increase, iron ore 
exports. Furthermore, the history of the Pilbara demonstrates that regulated 
access is not necessary in order for deposits to be developed.  The NCC has not 
identified a single deposit that depends on regulated access for development. 

  
5 Hamersley Draft Recommendation, paragraphs 5.75 – 5.76 and Robe Draft Recommendation, paragraphs 5.73 and 5.74.
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(c) Declaration will not promote competition: Neither the NCC nor FMG suggests
that declaration will promote competition in the iron ore market.  Instead the NCC 
and FMG say that declaration will promote competition in 'rail haulage' and 'iron ore 
tenements' markets in the Pilbara.  These markets are artificial constructs designed 
to allow the NCC to recommend declaration and do not reflect the reality that the 
market in which RTIO and all iron ore companies operate is the global iron ore 
market.  In any event, declaration would not promote competition even in the 
hypothetical and artificial "markets" the NCC has constructed.

1.9 Even if, contrary to the above, all of the benefits identified by the NCC did arise, and all of 
the arguments put by FMG are accepted, the total value of any public benefits that would 
arise as a result of access would be very small, particularly when compared to the costs 
that access will impose.  As a result, there is no conceivable basis upon which the NCC 
could be affirmatively satisfied that access would not be contrary to the public interest.

(d) It would not be uneconomical for anyone to develop another facility to provide the
service – Criterion (b)

1.10 Criterion (b) provides that the NCC cannot recommend declaration of a service unless the 
NCC is satisfied that it would be uneconomical for anyone to develop another facility to 
provide the service.  The NCC takes the view that this requires the application of a 'natural 
monopoly' test, ie the NCC says that Criterion (b) is satisfied if a single facility is capable of 
meeting likely demand at a lower cost than two or more facilities, such that it is 
uneconomical to develop another facility and society's resources are most efficiently used 
and costs minimised if additional facilities are not developed. 

1.11 RTIO does not accept that this is the appropriate test. Even if it is, the test cannot be 
satisfied here, since:

• it is impossible to meaningfully forecast demand for services on the RTIO rail 
network.  Demand could literally range from anywhere between nil and hundreds of 
millions of tonnes per annum.  The NCC seeks to avoid this difficulty by saying that 
a 'precise' estimate of demand is not necessary to apply the test. RTIO accepts 
that a 'precise' forecast is not required, but some meaningful estimate is required.  
In this case, the NCC cannot be satisfied that demand would not be very high 
indeed, and so it cannot be satisfied that it would not be economical for someone 
to build another facility to meet that demand;

• the NCC accepts that there is little or no spare capacity on RTIO's rail network now 
or in the foreseeable future.  The NCC draft recommendations are, as noted 
above, premised on the assumption that the ACCC will compel RTIO to expand its 
rail network to meet third party demand.  The NCC assumes that it will be cheaper 
for RTIO to expand its facilities than for a third party to build a new facility.  To 
accommodate any meaningful third party demand, however, substantial sections of 
the RTIO rail network would require the construction of an entirely new parallel line.  
Even without taking into account diseconomy costs, the direct costs of building 
what is effectively a separate rail line for several hundred kilometres may well
exceed the costs that any third party would be likely to incur in building the 
minimum facility needed to link up to other rail networks or ports;
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• in any event, the diseconomy costs discussed above would dwarf the costs of 
constructing another facility, even if the entire RTIO rail network was to be 
duplicated.  

1.12 Society's resources would be most efficiently used if additional facilities were developed
rather than RTIO being compelled by a regulator to expand its facilities, with all the 
diseconomies and impacts on expansions that would cause.

(e) Access would not promote a material increase in competition in another market

1.13 Criterion (a) provides that a service should not be declared unless access would promote a 
material increase in competition in another market.  

1.14 As briefly noted above, neither the NCC nor FMG suggest that access would promote 
competition in the global iron ore market.  Instead, it is suggested that competition will be 
promoted in the Pilbara 'rail haulage market' and the Pilbara 'iron ore tenements' market.  
These 'markets' do not exist; the only relevant market should be the global market for iron 
ore.  In any event, access would not promote competition even in such artificial and 
hypothetical markets.

1.15 In summary, criteria (f), (b) and (a) are not satisfied.  The NCC should reconsider its draft 
recommendations and recommend against declaration.
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2. Criterion (f) – Public Interest
(a) Introduction

2.1 Criterion (f) requires the NCC (and the Minister) to be affirmatively satisfied:

that access (or increased access) to the service would not be contrary to the public interest.

2.2 The costs of access to the RTIO rail network would greatly outweigh any possible public 
benefits and as a result access would be contrary to the public interest.

(b) RTIO's Pilbara operations

2.3 In assessing the costs that access will impose, it is important to have a proper 
understanding of the history and integrated nature of RTIO's Pilbara operations.  

Development by RTIO as a vertically integrated operation

2.4 A brief history of the development of RTIO's operations in the Pilbara is set out in Section 3 
of the Original Submission.  Key points to note are:

• RTIO's mine, rail and port infrastructure was built and paid for by RTIO and is 
owned by it under a perpetual lease;

• the mine, rail and port infrastructure was all developed pursuant to 'State 
Agreements' with the State of Western Australia, the earliest of which dates back to 
1963.  RTIO also developed associated infrastructure such as power infrastructure, 
roads and townships.  These State Agreements set out RTIO's rights and 
obligations in relation to its Pilbara operations.  It is important to remember that this 
was the commercial bargain reached with the State (and the people of Western 
Australia) at the time.  The State Agreements enabled the State to achieve certain 
objectives which would not otherwise have been achieved at that time, including 
not only the development of mines and infrastructure in remote regions, but also 
other government objectives which regulated the way RTIO conducted its business 
(for example, the obligation to use local labour and materials where possible and 
secondary processing obligations);

• Track access would be contrary to the terms of RTIO's State Agreements, which 
confer rights of exclusive possession on RTIO, subject to limited rail haulage 
obligations (which apply where haulage would not cause undue interference with 
RTIO's operations).  Declaration under Part IIIA would mean that developers' 
obligations under a State Agreement are potentially at risk of variation by executive 
action in an uncertain fashion at an uncertain time, by the overlay of a Part IIIA 
access regime.  This raises sovereign risk issues and is clearly contrary to the 
public interest, especially when read in light of the objects of Part IIIA of the Act (as 
set out in s44AA);

• RTIO's operations in the Pilbara were developed in the 1960s as vertically 
integrated operations, involving mine, rail and port, as mandated by the State 
Agreements. Contrary to the impression given in the draft recommendations, 
RTIO's forty year history as an efficient, vertically integrated producer of iron ore is 
not something of recent invention developed for the purpose of circumventing Part 
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IIIA of the Act or to give it market power in the supposed markets for 'haulage 
services' or for the 'acquisition of tenements'.6

RTIO's rail infrastructure is an integral part of its production process

2.5 RTIO uses its rail lines as an integral part of its production process, as illustrated in the 
table below. In its Original Submission, RTIO contends that the service is therefore not able 
to be declared.  However, irrespective of this legal consequence, the manner in which 
RTIO uses its rail network to produce blended iron ore at its ports means that access will 
cause much greater disruption, inefficiency and consequential loss of capacity than would 
be the case for a traditional 'service oriented' railway.  

2.6 RTIO's rail system is an integral and essential part of the process of blending iron ore taken 
from numerous mines to create a final product that meets target specifications.  Continuous 
adjustments are made to mining, rail and port blending plans to facilitate the continuous 
creation of products that meet end specifications.  This blending process is illustrated in 
Table 2 below.

  
6 See, for example, paragraphs 4.61 and 4.79 of the Hamersley Draft Recommendation and paragraphs 4.60 and 4.77 of 
the Robe Draft Recommendation.

Table 1: RTIO Production Process

Drill & Blast

Load & Haul

Stockpile & Rail Load-out

Process

Rail

Ore Car Dumping

Stockpile/Blend

Ship-loading

Mining Pits

Port

• Railing is no different from any 
other part of the production 
process

• Railing is soon to become 
automated – it performs the 
same function as a conveyor belt, 
not a rail service function
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Table 2: Ore is blended using haul trucks and trains to create specification products. 

RTIO's rail infrastructure facilitates rapid expansion

2.7 In addition to enabling RTIO to operate a highly efficient production process, RTIO's 
vertical integration and sole control of all of its infrastructure, including rail infrastructure, 
has facilitated a remarkable expansion of iron ore exports in recent years and is integral to 
RTIO's future plans for further rapid expansion, as illustrated in Tables 3 and 4 below.

Target Specification

Mining 
Pits

Mine 
Stockpiles

Port 
Stockpiles

CONCEPTUALCreating Pilbara Blend 

Blend onto mine 
stockpiles using 
trucks

Blend onto port 
stockpiles using 
trains
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Table 3: RTIO has increased its Pilbara iron ore sales by two and a half times since 
2000

Table 4: Since 2000 RTIO has spent or committed to spend over US$9 billion in 
capital to expand its Pilbara operations

2.8 RTIO has plans to expand to a production rate of 320 mtpa by 2013 and is considering 
further expansion to 420 mtpa thereafter.
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(c) Costs of access

2.9 The costs that would arise as a result of changing the RTIO Rail Network from a 
single-user facility, to a multi-user facility can be grouped into the following four categories:

• delays to expansions: that will flow as a result of a facility being a multi-user 
facility rather than a single-user facility;

• displacement costs: that will arise as a result of RTIO having to build new 
capacity for third parties in substitution for its own capacity expansions;

• loss of system capacity: that will arise from changes in the way the facility 
operates as a result of third party access; and

• disincentives to invest: that arise in multi-user infrastructure.

2.10 Each of these costs is discussed in the Original Submission and summarised more briefly 
below.

Declaration will cause expansions to be delayed

Empirical evidence

2.11 There is clear and undisputed evidence that, whereas iron ore exports from the Pilbara 
have increased dramatically in recent years, Australia has not been able to increase the 
rate of growth of its coal exports because of problems with east coast coal infrastructure.

2.12 Attached to the Original Submission was a detailed report from Dr Brian Fisher (formerly 
executive director of ABARE and Chairman of the Prime Minister's Exports and 
Infrastructure Taskforce) which demonstrates that, although there was a significant 
upswing of both the iron ore price and coal price from about 2002, only Australian iron ore 
was able to take advantage of that opportunity.  The increase in coal exports from Australia 
remained on a relatively steady path from 2002, notwithstanding the significant surge in
demand and price.  By contrast, from 2002 the growth of Australian iron ore exports 
increased from 4.4% per annum to 10.5% per annum.  Iron ore exports were able to and 
did respond to price increases associated with increasing demand from China in the early 
part of this decade.  As a result Australia held its share of the world seaborne iron ore 
trade, but lost share to overseas competitors in relation to world seaborne coal trade7.

2.13 Dr Fisher's report reflects RTIO's own experience that exports from RTIO's single-user
facilities have increased significantly more than exports from the multi-user facilities that 
Rio Tinto Coal Australia must use, as illustrated in Table 5 below.

  
7 See paragraphs 5.19 to 5.31 of RTIO's Original Submission and the report from Dr Fisher behind Annexure 4 of RTIO's 
Original Submission
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Table 5: Comparison of Export Growth – Coal vs Iron Ore 

Note:  Output is indexed to 2003 =100.

2.14 The NCC suggests that the striking difference between the expansion performance of the 
east coast and west coast export chains is not relevant to its consideration of the FMG
access applications because 'there are a range of differences including ownership 
structures, public sector involvement, planning arrangements and the form of regulation'8.  
In fact, the various elements of the east coast coal supply chain themselves display 
numerous different features (ownership structures, public sector market, form of regulation, 
etc).9 The one feature all the east coast coal infrastructure facilities have in common, and 
the one feature that distinguishes each such facility from the RTIO infrastructure, is that all 
of those facilities have multiple users. This sends an irrefutable, common sense message
that it is multiple use (with the inevitable regulation that follows) that is causing the 
problems on the east coast.

2.15 Despite rejecting the highly relevant warning given by the poor performance of the east 
coast coal chain, the NCC provides no example of multi-user, regulated infrastructure in 
the mining sector (whether regulated under Part IIIA or otherwise) that is as efficient, or 
expanding as rapidly, as the RTIO infrastructure.

  
8 Hamersley Draft Recommendation, paragraph 9.104 and Robe Draft Recommendation, paragraph 9.105
9 Some elements are Commonwealth Government-owned (eg ARTC owned rail track), some are State Government-owned, 
(eg Queensland Rail) and some are owned by the private sector (eg Dalrymple Bay Coal Terminal).  Some are regulated by 
independent economic regulators (eg by IPART in the case of the ARTC NSW rail infrastructure and by the QCA in the case 
of Queensland Rail and DBCT) and others are regulated pursuant to lease agreements with State Governments (eg Port 
Waratah).  Some are operated by third parties (eg ARTC and Queensland Rail) and some are operated by user groups 
(eg DBCT and Port Waratah).

Rio Tinto Iron Ore
(Australia)

Australian Coal
(DBCT, PWCS, RG Tanna)

3.9%

10.5%

CAGR

100

110

120

130

140

150

160

2003 2004 2005 2006 2007
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Expert evidence

2.16 All of the available expert evidence confirms that the reason for the east coast coal chain's 
poor performance is indeed multi-use and the consequential regulation multi-use brings.

2.17 With its Original Submission, RTIO provided a report from Dr Brian Fisher, where Dr Fisher 
concluded that:

… if access were to be granted to the Pilbara single user systems, the most important 
element leading to delay would be introduced – namely, multiple players with different aims 
and constraints will be required to negotiate an agreed outcome before any significant 
changes to the facility (whether of a capital or operating nature) could be implemented.  This 
will inevitably lead to delays in taking such decisions, similar to those that have been 
observed in the east coast coal facilities. 

2.18 This is not just the view of 'service providers and their consultants' as the NCC suggests.10  
It is a view consistently expressed by a number of independent reports and commentators.  
For example:

There is a stark contrast here.  Where Australia's logistics chains are vertically integrated 
and are subject to much less economic regulation, the response to increased global demand 
has been timely, effective and efficient.  In contrast, in those parts of the economy where 
economic regulation sits between investors in export related infrastructure and users, 
lengthy delays have been widespread, as infrastructure owners, users and regulators focus 
more on shifting slices of the pie than on ensuring that the pie expands to meet competing 
demands.  (Page 2).  

Exports and Infrastructure Taskforce, Taskforce Report, May 2005 (chaired by 
Dr Fisher, when he was Executive Director of ABARE, not a consultant to a service 
provider, and co-authored by Mr Max Moore-Wilton and Dr Henry Ergas).

Historically, vertical integration between infrastructure providers and the activities that mostly 
rely on their services has been a way of avoiding these complications … Difficulties in 
organising all the parties required for complementary investments to occur, and in securing 
agreement as to the sharing of the costs of needed capacity expansion, can paralyse the 
capacity expansion process – perpetuating bottlenecks that all parties would be better off
resolving.  (Pages 17 to 18). 

Exports and Infrastructure Taskforce, Taskforce Report, May 2005.

In the case of coal, major increases in export capacity will require better coordination 
between producers, infrastructure operators and governments.

RBA, Statement on Monetary Policy February 2005.

Underperformance resulted in lost economic benefit in excess of $1 billion during the past 
year alone. [Commenting on the Goonyella coal chain in Queensland].

Stephen O'Donnell, Goonyella Coal Chain Review, 30 July 2007.

The problems identified are endemic with multi-user facilities and can never be fully 
removed.  The only facilities in which these problems are avoided are single user facilities 
and this should be a significant consideration in deciding whether such facilities should be 
converted to multi-user facilities.

  
10 Hamersley Draft Recommendation, paragraph 9.105 and Robe Draft Recommendation, paragraph 9.106
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ABARE, Australian Commodities Bulletin, June 2006.

2.19 The NCC fails to point to a single expert opinion or actual experience to support its 
conclusion that access would not cause the types of delays to expansions that the real 
world experience of the east coast and all of the available expert evidence demonstrates
will occur.

Reasons why access will cause delays in expansions - participation rights

2.20 In its Original Submission, RTIO identified two possible reasons why multi-user, regulated 
infrastructure is seemingly unable to expand as rapidly as single-user unregulated 
infrastructure.

2.21 First, declaration will in effect give third parties a right to 'participate' in any rail expansion 
undertaken by RTIO.

2.22 The NCC says that it is 'not clear to the Council' that a participation right would exist in the 
manner submitted.11  It is impossible at this stage to know whether the terms and 
conditions of access that may be set by the ACCC would include a contractual right to 
participate in future expansions; there is certainly no basis to exclude that possibility. In 
any event, because the NCC acknowledges there is no spare capacity on the RTIO rail 
network, the NCC's draft recommendations are premised on the assumption that the ACCC 
can require a service provider to expand to meet third party demand.12 It is not clear that 
the ACCC in fact has a legal right to compel a service provider to expand to meet third 
party demand.  If it does, however, then that right would give third parties an effective 
participation right in any expansion.  If RTIO is considering expanding its facilities for its 
own needs, a third party user could, under the Part IIIA process, compel RTIO to undertake 
a further expansion or a modified expansion in order to accommodate the third party's
needs.

2.23 The NCC also says that 'it is not clear' that such participation rights would result in delays 
to expansions.13 The NCC seems to advance two reasons for this view.

2.24 First, the NCC says that the extent of delays has been 'overestimated' because the TPA 
'provides for arbitrations to be conducted within a 6 month period,14' but:

• the ACCC is in fact only obliged to use 'best endeavours' to conduct an arbitration 
within a 6 month period.  That 6 month period can be extended (section 44XA).  
The complexity of dealing with a third party extension request at the same time as 
RTIO is considering its own expansion means arbitration may well take longer than 
6 months;

• the ACCC's arbitration decision can be appealed to the Australian Competition 
Tribunal (the Tribunal).  The review by the Tribunal is a re-arbitration of the access 
dispute;

  
11 Hamersley Draft Recommendation, paragraph 9.115 and Robe Draft Recommendation, paragraph 9.116.
12 Hamersley Draft Recommendation, paragraphs 5.77-5.79 and Robe Draft Recommendation, paragraphs 5.75-5.77.
13 Hamersley Draft Recommendation, paragraph 9.115 and Robe Draft Recommendation, paragraph 9.116.
14 Hamersley Draft Recommendation, paragraph 9.112 and Robe Draft Recommendation, paragraph 9.113.
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• there will be a period of negotiation about the expansion before any arbitration is 
commenced.  This, coupled with the reality of how long ACCC arbitrations are likely 
to take, and the existence of a right of review by the Tribunal, means delays of 
12 months at the very least must be expected15;

• in any event, even a 6 month delay to expansions would cause massive 
diseconomy costs.  Modelling work conducted by Port Jackson Partners (PJP)
(Annexure 5 to the Original Submission) shows that on the most optimistic 
assumption (that is every two year expansion program is delayed for only six 
months and only 50% of lost volume is taken by overseas producers) access will 
result in a net cost to Australia over 20 years of A$23.9 billion revenue, with an 
NPV of A$11.7 billion over 20 years.

2.25 Secondly, the NCC suggests that delays to expansions could be overcome by negotiating 
with the multiple participants in the expansion, in 'parallel' with the other work that would 
need to be conducted on expansion.16 This demonstrates a failure to understand the 
complexities of expansions and the interrelationship between third party participation rights 
and expansion design.  For example, agreement would need to be reached among the 
participants on, inter alia:

• the size and configuration of the expansion;

• who will be, or could be, using it now and in the future; and

• whether it is prudent to spend additional capital now to reduce the cost of likely 
further incremental or major expansions by some or all of the participants, and who 
would pay for that additional capital.

2.26 Moreover, this suggestion demonstrates a failure to understand the fundamentals of sound 
project management.  The scope of an expansion and the commencement of meaningful 
work on such an expansion cannot occur in parallel, but only in sequence, as no capital 
expansion can ever hope to be undertaken on schedule and within budget until the scope 
of that expansion has first been defined, agreed in detail and then locked in.  One of the 
greatest risk factors in controlling the schedule and cost of any major capital works 
programme is an ill-defined or shifting scope.  Unless all the participants in such an 
expansion have reached final agreement on all significant matters that will determine the 
scope of the expansion:

• RTIO will not be able to make commitments to third party suppliers in order to 
secure long-lead or critical-path items for an expansion of its rail infrastructure;

  
15 To date there has been only one ACCC access arbitration (Sydney Water).  Sydney Water's services were declared 
under Part IIIA on 21 December 2005.  An arbitration dispute was notified to the ACCC on 6 November 2006 with 
negotiations presumably occurring between 21 December 2005 and 6 November 2006.  The ACCC made its arbitration 
decision on 22 June 2007.  Services Sydney (the access seeker) applied to the Tribunal for review, although that application 
was withdrawn in September 2007.  It should be noted that this 21 month timeframe was achieved in circumstances where 
the issues for arbitration did not include any complex issue, such as extension of facilities.
16 Hamersley Draft Recommendation, paragraph 9.116 and Robe Draft Recommendation, paragraph 9.117.
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• likewise, RTIO will not be able to lock in key contractors and sub-contractors for an 
expansion of its rail infrastructure where the timing of the commencement of work 
and the scope of that work remains uncertain; and

• early engineering and design work could be wasted and would likely have to be 
redone.

2.27 No rational third-party user will want to commit to fund all or part of an expansion of RTIO’s 
rail infrastructure while it is at risk of paying for significant cost overruns because the 
expansion is commenced while the scope is still evolving.  Because the processes of 
agreement on scope and commencement of meaningful work must be sequential, this 
again underscores the point that expansion of a multi-user facility will experience 
considerable delay compared with a similar capacity expansion undertaken by RTIO for its 
own use as part of its own vertically-integrated supply chain. A third-party user would in 
fact be able to bring on new infrastructure capacity for itself earlier and more cost-
effectively by building its own capacity, as it will have firm control over the scope of the 
project.  

2.28 Moreover, it is only when the scope of the expansion is finally defined and agreed that 
detailed design work can commence and only then can planning, safety and environmental 
approvals be sought and obtained.  The reality of how long it has taken the east coast coal 
chain to expand (notwithstanding similar incentives to expand) amply demonstrates that 
the idea of negotiating in parallel with other steps required for expansions will not avoid 
delays, as the NCC seems to believe it will.

Reasons why access will cause delays in expansions – user and regulator consent/consultation
rights

2.29 The second key reason why access will inevitably cause delays in expansion is that in 
practice users' consent or acquiescence will be required because expansions will inevitably 
have an impact on third party use of the system. In addition, in order for a service provider 
investing in an expansion to have confidence that its investment will be included in its 
regulatory asset base for the purposes of setting third party access charges, the service 
provider is likely to have to consult and potentially agree with users and regulators about 
the 'reasonableness' of the investment prior to proceeding. 

2.30 In relation to the need to consult users, the NCC says in its draft recommendations that
there is no 'requirement' in Part IIIA for access terms and conditions to require consent to 
expansions or to guarantee minimum access rights.  Although it is impossible to know what 
terms and conditions the ACCC would set at this stage in the process, it seems highly 
unlikely that those terms would not, at the very least, 'guarantee minimum access rights'.  
As discussed at paragraph 5.33 of RTIO's Original Submission, expansions will inevitably 
have an impact on users, including as a result of the temporary impact of project works 
reducing capacity, changes to infrastructure caused by expansions and changes to 
network operating practices caused by expansions.  If the rights of co-users are affected by 
any proposed expansion or change, and those users consider it in their interests to object, 
they will invariably do so.  Once a dispute arises, there is inevitably delay.  Ultimately it 
may be a very lengthy delay with the parties having to resort to a regulator, arbitrator, or 
the Courts to settle the dispute.
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2.31 In addition, there is also likely in practice to be a need to consult and agree with the ACCC 
and users about the reasonableness of investment for the purposes of providing assurance 
that capital expenditure can be included in the regulatory asset base. This has been the 
case for capital investments by both Queensland Rail and the ARTC in New South 
Wales.17

2.32 The NCC may respond by saying that neither Queensland Rail nor ARTC is regulated 
under Part IIIA.  There is, however, no precedent under the relevant parts of Part IIIA to 
provide guidance.  The approach taken to regulation by the QCA and IPART is very similar 
to that adopted by the ACCC and there is no reason to believe that a different approach will 
be taken by the ACCC.  

2.33 As a result it is highly likely that there will be a need for RTIO to consult with and obtain 
agreement from users and regulators to its future expansion plans.  Again, the suggestion 
that these consultations could occur in parallel with other processes is unrealistic for the 
reasons given above. Regulation will inevitably bring red tape and delays to currently 
unfettered expansions.

Quantification of costs of expansion delays

2.34 RTIO annexed a report from Port Jackson Partners (PJP) to the Original Submission (the 
Original PJP Report) which showed that if, as a result of access each RTIO expansion 
over the next 20 years takes three years instead of the usual two years and 80% of the lost 
volume is taken by Vale or some other non-Australian producer, the impact of this will be a 
net revenue loss to Australia of A$63.8 billion (NPV of A$31.2 billion) over a 20 year 
period.  Under the most optimistic sensitivity (ie that each two year expansion program is 
delayed for only six months and only 50% of the lost volume is taken by overseas 
producers), there would still be a cost to Australia of A$23 billion revenue, (NPV of 
A$11.7 billion).  RTIO's Original Submission also attached a report from Access 
Economics, who modelled the impact of the PJP 'base case' (12 months delay, 80% of 
sales lost overseas) on the Australian economy.  That modelling work shows a 
A$14.1 billion loss to Australian GDP.

  
17  Queensland Rail for example, has established a rail access undertaking regulated by the QCA.  Schedule FB to that 
undertaking provides a 'master planning process' for the regulated below rail network involving customers for coal carrying 
train services, above rail operators, and owners/operators of ports (with the QCA and Queensland Resources Council as 
observers).  The Schedule allows for customer pre-approval of the prudency of the scope of capital expenditure proposals (if 
Queensland Rail obtains approval from 60% or more of the relevant customer group), which removes the risk of the QCA 
rejecting the prudency of the scope, and assists QR in seeking QCA pre-approval of the prudency of the standard of the 
proposed expansion (thereby increasing the chances of all of the expansion costs being accepted as part of the regulatory 
asset base).  In practical terms, Queensland Rail does not expand without either such customer and QCA pre-approvals 
being given, or as demonstrated by the proposed 'Northern missing link' project (the Goonyella to Abbot Point Expansion 
project), seeking to have access seekers enter an 'underwriting deed' which effectively requires users to make up any loss 
of revenue to Queensland Rail which occurs because the QCA rejects some of the expenditure from being included in the 
regulatory asset base.  Schedule FB also requires Queensland Rail to prepare a Coal System Master Plan with details on all 
proposed capital expenditure on a rolling 3 year basis.  
The ARTC, which owns (via lease arrangements) below rail infrastructure in the Hunter Valley, is regulated by IPART under 
the New South Wales Rail Access Undertaking.  Clause 3.3 of Schedule 3 of the Undertaking requires new investment to be 
consistent with the implementation of its network management plan (including the timing of other works to be undertaken 
pursuant to the network management plan).  Clause 3.4 of Schedule 3 of the Undertaking imposes a capital expenditure 
consultation process, which requires ARTC to consult with access seekers about identifying and prioritising future network 
investments and formally evaluating significant future investments and alternatives in consultation with access seekers.  
That consultation process is required as part of proving the prudency of capital expenditure for Hunter Valley system 
investments, which is a requirement if the investment is to be included in the regulatory asset base.
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2.35 The NCC draft recommendations suggest that these results are an 'inevitable 
consequence' of the assumptions PJP and Access Economics were instructed to apply.  
No criticism is made of the reasoning of either PJP or Access Economics, just the starting 
assumptions.  The NCC also notes:

Rio Tinto Iron Ore did not instruct either Port Jackson Partners or Access Economics to 
critically analyse the key premises on which [their reports] were based; instead the firms 
were instructed to assume that access would result in substantial expansion delays and lost 
production.  This is unfortunate as it does not address a key issue to be considered by the 
NCC, which is whether such delays are likely.

2.36 RTIO did not instruct PJP or Access Economics to critically analyse the assumptions 
because the expert report from Dr Fisher amply demonstrates that delays to expansions 
will be an inevitable result of access.  Given the NCC's comments, however, RTIO has 
asked both Dr Fisher and PJP to provide supplementary reports about the assumptions 
made in relation to expansions.18 These supplementary reports are attached.

2.37 PJP conclude that (page 4):

If RTIO's rail network were to be declared under Part IIIA of the Trade Practices Act 1974, 
and hence become a multi user facility, it is our judgment that it is reasonable to expect 
delays of 12 months or more to each two-year expansion program…

2.38 Similarly, Dr Brian Fisher concludes that (pages 4 and 8):

I understand that it is the NCC’s view that these assumptions represent outcomes that are 
‘unlikely to in fact result”’(9.99). I disagree, and consider that these scenarios are 
conservative and that the delays may be longer than assumed.

… I believe that the assumed delay times assumed by PJP and Access Economics are 
conservative.

2.39 Given the reasonableness of the assumptions made and the undisputed modelling work 
prepared by PJP and Access Economics, it is apparent that access to the RTIO rail 
network will cause the delays to expansions and cause, over a 20 year period, a net 
revenue loss to Australia of A$31.2 billion in NPV terms and have an adverse impact on 
Australian GDP of A$14.1 billion.

Declaration will cause displacement costs

2.40 The NCC accepts that the RTIO rail system is at or near full capacity and that RTIO will 
have to expand its facilities in order to accommodate third parties if RTIO's network is 
declared.  RTIO's rail network and its mine and port facilities are already being expanded 
by RTIO as quickly as possible to enable RTIO (and Australia) to capitalise on the rapid 
growth and demand notably from China.  If RTIO is required to construct expansions to 
accommodate third party tonnage it is inevitable that will be at the expense of RTIO's own 
expansions, given the limited resources for undertaking major project work particularly in 
the Pilbara in the current environment.19

  
18 RTIO has not asked Access Economics to comment on the assumptions, given that Access Economics' role has been 
limited to applying its general equilibrium model to determine the economy-wide effect of the loss of revenue flowing from 
the scenarios considered by PJP and the loss of system capacity estimated by Mr Stephen O'Donnell.
19 See paragraphs 5.45 to 5.49 of the Original Submission.
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2.41 The NCC says this will not occur because of a 'safeguard' in the TPA.  Section 44W(1)(a) 
provides that an ACCC arbitration determination must not prevent a user from obtaining a 
sufficient amount of the service to be able to meet its reasonably anticipated future 
requirements at the time of the dispute: section 44W(1)(a). The NCC seems to suggest 
that this section would prevent the ACCC requiring RTIO to carry out an expansion for a 
third party if RTIO was expanding for its own needs.

2.42 It is, however, important to remember that section 44W is entirely untested and subjective.  
It will be an area of significant dispute. There is a significant risk of regulatory error, in 
particular of the ACCC trying to find a compromise requiring some works to be undertaken 
by RTIO for third parties in the (mistaken) belief that this will not unduly impede RTIO's own 
expansion programs.  It should also be borne in mind that if the ACCC's determination 
does not fully compensate RTIO for the costs of access to RTIO's rail network (including 
displacement costs), the Commonwealth Government is required to compensate RTIO for 
the shortfall under section 44ZZN of the TPA.  This follows because declaration and 
access would amount to an acquisition of property rights conferred on RTIO (eg. RTIO's 
rights of exclusive possession conferred by its State Agreements). 

2.43 The NCC also says that it does not see how forcing access seekers to add to demand for 
resources by constructing 'unnecessary additional facilities' would assist with the general 
shortages in the Pilbara.  The NCC itself acknowledges, however, that the RTIO rail 
network is at or near full capacity and that RTIO would need to expand its rail network to 
accommodate third parties.  Additional facilities will need to be constructed with or without 
access.  Compelling RTIO to expand to accommodate third parties will delay RTIO's 
expansions and hence impose real costs on RTIO (and also on Australia because of the 
likely lower quality, and hence lower sale price, of third party ore).

2.44 It is impossible to forecast the costs that will be imposed by third party demand displacing 
RTIO's own expansions because of the difficulty in estimating the quantity of third party 
demand that must be accommodated.  

2.45 Based on the analysis in the original PJP Report, it can be extrapolated that a loss of only 
20 million tonnes capacity (the impact of third party tonnage displacing RTIO's volume) will 
equate to lost RTIO sales of 369 million tonnes over 20 years and lost sales revenue of 
A$22.3 billion. 

2.46 Whilst it might be argued that displacement costs alone (disregarding the inevitable 
diseconomy costs) is not a net loss to Australia (in the sense that the RTIO tonnage may
be displaced by other Australian tonnage supplied by the new entrants), it is highly likely 
that the quality (and therefore value) of the new product will be lower than the high quality 
RTIO ore that it displaces.  Even if the value differential were only 10%, the cost to 
Australia would be approximately A$2 billion.  

Declaration will cause a loss of system capacity

2.47 In addition to the delays to expansion and displacement of RTIO's capacity, there are 
losses in operating efficiencies and system capacity that invariably come about as a result 
of multi-usage compared with single-usage.  In an affidavit filed in the Tribunal proceedings 
relating to the Mount Newman application, Mr Stephen O'Donnell estimates that between 
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10 and 20% of system capacity is lost as a result of the scheduling that has to be imposed 
to cater for multiple users compared with the situation that pertains in a single-user system.

2.48 In its draft recommendations, the NCC says that it:

accepts that access to a railway by third parties is likely to result in some costs to the service 
providers in the form of loss of system capacity and other diseconomies.20

2.49 In other words, the NCC accepts that access will cause a loss of system capacity; the only 
question is the extent of the system loss.

2.50 In his affidavit, Mr O'Donnell (formerly CEO of Pacific National) estimates that between 10 
and 20% of system capacity is lost because of the scheduling that has to be imposed to 
cater for multiple users, compared with the situation that pertains in a single-user system.  

2.51 The NCC suggests that a loss of 10 to 20% of system capacity is unlikely to occur.21 The 
NCC seems to suggest that unlike other multi-user systems, it would be possible to operate 
the RTIO rail network with third party users on it in a flexible manner, without scheduling 
and therefore avoid or reduce the losses identified in Mr O'Donnell's affidavit.  The NCC 
selectively quotes one paragraph of Mr O'Donnell's affidavit, in which he says it may be 
possible to run a multi-user rail system in a flexible manner, although it would be difficult in 
a system that was capacity-constrained (which even the NCC acknowledges the RTIO rail 
network is).  

2.52 A number of points can be made in response:

• in setting the terms and conditions of access, there is no guarantee that the ACCC 
will not require scheduling.  It is, after all, how most regulated multi-use rail 
infrastructure in Australia operates;

• even if scheduling is not required by the ACCC, it is certain that some rules will be 
imposed about train priority and non-discrimination.  This could include, for 
example, rules about trains 'running when ready' or trains being given priority 
based on when ships arrive in port (as proposed in the draft WA Rail Haulage 
Regime).  Any such rules will significantly reduce flexibility and hence capacity;

• simply having third parties' trains on the line will remove day to day operational 
flexibility and hence reduce capacity.  This is of particular significance in RTIO's
vertically integrated system, where rail forms an integral part of the process of 
producing blended iron ore products;

• although the NCC quotes one paragraph of Mr O'Donnell's affidavit, the NCC fails 
to quote Mr O'Donnell's key conclusions at paragraphs 48 and 49:

  
20 Hamersley Draft Recommendation, paragraph 9.121 and Robe Draft Recommendation, paragraph 9.122.
21 In paragraph 9.122 of the Hamersley Draft Recommendation and paragraph 9.123 of the Robe Draft Recommendation, 
the NCC wrongly asserted that Mr O'Donnell's estimate was based on 'his experiences in working on the Goonyella coal 
chain capacity review' as its justification for dismissing his estimate.  Mr O'Donnell states in paragraph 25 of his affidavit that 
the estimate is based on his 'experience working with multi-user systems' [emphasis added].  As is clear from paragraph 3 
of his affidavit, this includes his experience as CEO of Pacific National in its involvement in multi-user regimes applicable to 
the interstate, Western Australian, Victorian and Queensland rail networks.
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48. In my experience, the issues discussed above are inherent in multi-user 
systems such as rail networks.  While in some instances these issues may 
be mitigated by the terms and conditions of access and operating 
practices of the rail network prior to third party access, I do not believe 
they can be removed.  In practice access terms and conditions are not 
able to deal effectively with a number of significant and complex issues 
that arise from multi-user systems.

49. In addition, access terms and conditions struggle to deal efficiently or 
effectively with capacity expansions and investment in the infrastructure 
and lead to expansion and investment being inhibited and delayed.

2.53 The NCC also suggests that the loss of system capacity would be compensated in the 
terms and conditions of access. This is not at all clear.  The standard 'building blocks' 
approach that regulators take to regulated pricing would not include any compensation for 
such losses.  More critically who bears these losses is really beside the point.  The losses 
of system capacity caused by third party use are real, as even the NCC acknowledges.  
They cannot be ignored for the purposes of assessing whether access would be in the 
public interest.

2.54 Based on extrapolation from the analysis in the original PJP Report, the cost of a loss of 
10-20% (say 15%) of RTIO production using the RTIO rail network, over a 20 year period,  
results in a loss of 923 million tonnes of sales, which means foregone revenue of $A55.6 
billion ($A31.4 billion NPV). This is the loss compared with the situation that would exist if 
these system losses were not imposed by changing the nature of the facility from single-
user to multi-user.  It is possible that some percentage of the loss may be captured by 
other Australian producers, provided they are not also suffering from similar inefficiencies.  
Consistent with the assumptions in the PJP Report, if 80% of the loss were captured by 
non-Australian producers, the costs to Australia will be lost tonnes of 738 mtpa and lost 
revenues of A$44.5 billion (A$25.1 billion NPV). Macro-economic analysis by Access 
Economics calculated that the impact on GDP and GSP of the loss of revenue was -$15.5 
billion (NPV).22

Declaration will discourage further investment

2.55 The Pilbara iron ore industry is one of the few areas where significant investment is being 
made in Australia to capitalise on available export opportunities. 

2.56 Imposing access is likely to discourage further investment, something which is inconsistent
both with the objects clause recently inserted into Part IIIA of the TPA and with the 
Government's important policy objective of trying to strengthen infrastructure investment in 
Australia.  

2.57 As discussed in paragraphs 5.70 to 5.94 of RTIO's Original Submission, it is increasingly 
recognised by a range of commentators that declaration will discourage further investment 
in infrastructure:

  
22 Calculated by deducting Scenario 2A (Delays to Expansions) from Scenario 2B (Delays to Expansions and Loss of 
Efficiency) – Table 4 of Access Economics Report.
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When incumbent track owners lose their ability to act in their own commercial interest they 
may withdraw from future investment

Productivity Commission, Progress in Rail Reform, 1999

The National Access Regime does not do enough to guard against the possibility that 
investment in infrastructure will be deterred

Productivity Commission, Review of the National Access Regime, 2001

..the risk today is that efficient, commercial investment will be delayed or even deterred by 
inappropriate policy settings

Exports and Infrastructure Taskforce, 2005

…access terms and conditions…lead to expansion and investment being inhibited or 
delayed'

Stephen O’Donnell Affidavit, December 2007

…investment in both the physical infrastructure and intellectual capital components of the 
chain depends on their owners’ confidence about future access and use of the facilities. 
Changes in access rules may greatly lower that confidence

ABARE, Australian Commodities Bulletin, June 2006

Conclusion on costs

2.58 RTIO engaged Access Economics to undertake general equilibrium modelling to assess 
the economy-wide impact of the RTIO rail network becoming a multi-user facility.  Access 
Economics estimated that the combined impact of expansion delays and loss of system 
capacity costs would be A$29.6 billion.23  

2.59 It is abundantly clear the costs access would impose on RTIO and the Australian economy 
would be overwhelming.

(d) Benefits of access

The NCC's approach

2.60 The NCC has found that a number of benefits would arise from declaration.  These benefits 
fall into three categories: 

• avoiding unnecessary and inefficient duplication of railway facilities (and hence 
avoiding adverse impacts on the environment, native title rights, road haulage, etc);

• accelerated development of iron ore mines in the Pilbara resulting in additional iron 
ore exports; and

• promoting competition in the market for haulage services and in the market for 
tenements.

2.61 For reasons given below, none of these benefits would arise from declaration.

  
23 Applying the assumptions that each two year expansion will be delayed by 12 months and that 80% of the loss of sales 
will as a result be captured by overseas competitors, and assuming a 15% loss of system loss as a result of multi-use.  As 
noted above, these assumptions appear highly realistic, if not conservative.
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Access will not avoid the need to construct new railway facilities

2.62 As discussed above, the NCC acknowledges that there is little or no surplus capacity on 
key sections of the RTIO rail network, either as currently configured, or as the result of 
RTIO's proposed expansions.24 The NCC's draft recommendations are premised instead 
on the assumption that the ACCC will compel RTIO to expand its facilities to meet third 
party demand.  

2.63 It is not clear that the ACCC has such a power; certainly the ACCC has never purported to 
exercise such a power.  If such a power does exist, the problems in having substantial 
capital works mandated by an arbitrator are obvious. A tribunal like the ACCC or the 
Tribunal would clearly not be equipped to decide and prescribe complex rail capital works 
and then supervise the construction of them (with the inevitable changes to scope and 
other variations brought about by countless circumstances). To suggest that such an 
expansion would not take much longer and be much less efficient than an expansion by a 
single user or that it would not impact on other works being undertaken by the service 
provider is ignoring reality.

2.64 The NCC assumes that it will be cheaper for RTIO to expand to meet third party demand
than for third parties to construct facilities to meet their own needs.  The NCC's reasons for 
making this assumption are based purely on its theory that heavy haul rail networks must 
always be 'natural monopolies' and draw on a Queensland Rail submission to the 
Productivity Commission, without reference to the particular conditions of the RTIO rail 
network.

2.65 Expanding RTIO's rail network to accommodate third parties would in all likelihood be very 
costly.  As shown in the map below, key segments of RTIO's rail network have already
been duplicated.  RTIO's expansion to 320 mtpa will require further duplication of a section 
of track from the crossover to Cape Lambert.  As a result, any further expansion to 
accommodate anything other than very small quantities of ore may well require the 
triplification of many hundreds of kilometres of rail track.

  
24 Hamersley Draft Recommendation, paragraphs 5.75 and 5.76 and Robe Draft Recommendation, paragraphs 5.73 and 
5.74.
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Table 6: RTIO's existing operations 

2.66 Conversely, the capital costs for the third parties to build their own line to a port or to build 
a spur line linking up to FMG's Chichester and proposed Kennedy rail lines may well be 
comparatively low.  The NCC accepts that the Kennedy rail line will be built.25  The map at 
paragraph 5.41 of the Hamersley draft recommendation shows that once the Kennedy line 
is built, any deposit which is likely to want to use the RTIO rail network is likely to be no 
more than about 100 km from the FMG open access network, on which there is likely to be 
spare capacity and which will provide a link to port facilities to which third parties have 
access. Building a low cost spur line to link up to the FMG open access line (or for those 
deposits that are close to the coast, building a line directly to a port) is likely to be less than 
the cost of triplifying key sections of the RTIO rail network.26

2.67 In summary, the direct capital costs of expanding the RTIO rail line to meet third party 
demand may well exceed the capital cost of building a low cost spur line, even before the 
various diseconomy costs discussed above are taken into account. Access will not avoid 
the need to construct new rail facilities.

  
25 Hamersley and Robe Draft Recommendations paragraph 5.70 
26 The approach the NCC takes to Criterion (b) is to ask whether it would be uneconomic for someone to replicate the entire 
RTIO rail network, rather than whether it would be uneconomic for someone to construct a facility that provided a real 
commercial alternative to accessing the RTIO rail network.  This reflects the NCC's highly theoretical and confused
approach to Part IIIA.  It is clear, however, that in considering criterion (f), the cost-benefit analysis must look at what third 
parties will actually do if the RTIO rail network is not declared.  The best option for many third parties may be to build a 
minimum cost spur line to link up to the FMG Chichester and Kennedy rail lines (which the NCC accepts will be built).
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2.68 It is also noted that the NCC does not address in its draft recommendations the fact that 
operating costs will be higher for TPI trains on the RTIO rail network than on the TPI 
railway due to reduced axle loads (see paragraphs 6.61 – 6.69 of RTIO's Original 
Submission).  Increased operating costs must be taken into account when assessing 
criteria (f) and (b).

Access will reduce, not increase, iron ore exports

2.69 Contrary to the NCC's suggestion at paragraph 9.145, declaration will reduce, not increase, 
Australia's iron ore exports for the reasons discussed above, critically, because access will 
slow RTIO's expansions and will cause a loss of capacity on the RTIO rail network.  

2.70 It is important to note in this regard that access is not necessary in order for deposits in the 
Pilbara to be successfully developed.  Deposits can be developed by:

• parties developing their own facilities: FMG has of course successfully entered 
the iron ore market by building its own mine, rail and port facilities.  Similarly, the 
API joint venture is currently investigating the possibility of constructing a rail line to 
either Cape Preston (the port being constructed by Citic Pacific) or a potential port
at Dixon Island. In May 2008, a pre-feasibility study commissioned by the joint 
venture confirmed the technical and financial viability of constructing a 160 
kilometre rail line to Cape Preston (subject to commercial agreement with other 
parties who have interests in this port) to support a 25 mtpa iron ore operation;

• parties constructing spur lines to link up to FMG's line: a number of parties are 
looking to develop mines and then link, via a spur line (or, if close enough, use 
trucks to link) to FMG's Chichester line and then use either the FMG port or the 
public user berth at Port Hedland.  For example, Atlas Iron Ltd and BC Iron Ltd
have both signed MOUs with FMG that contemplate FMG providing haulage 
services to those companies.  It should also be noted that Brockman Resources'
Marillana Project is located about 40 kilometres from FMG's Chichester railway line 
(the same distance it is from the Hamersley rail). Brockman Resources has 
announced that one option it is studying to develop its deposit is to link up with the 
FMG Chichester railway line;

• develop a joint venture with infrastructure owners: another option for a deposit 
owner is to enter into a joint venture arrangement with an infrastructure owner to 
exploit the resource, as occurred, for example, in 2005 in relation to the Hope 
Downs deposit;

• mine gate sales: alternatively, it may be possible, particularly for very small 
deposits, to enter into mine gate sales or other flexible arrangements with 
infrastructure owners which facilitate the development of the deposits on 
commercial terms. For example, Iron Ore Holdings Ltd (IOH) has indicated its 
logistical options from mine to market include mine gate sales (see the 19 June 
2008 presentation available from http://www.ironoreholdings.com), while the MOU 
between FMG and BC Iron Ltd contemplates the possibility of BC Iron Ltd entering 
into mine gate sales arrangements with FMG.

www.ironoreholdings.com),
http://www.ironoreholdings.com),
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2.71 Interestingly, in its draft recommendations, the NCC suggests that there are only three 
deposits likely to wish to use the RTIO's service in the medium term (how the NCC 
manages to exclude the potential for other demand is unclear, given the very significant 
numbers of tenement holders in the Pilbara and exploration work being carried out in the 
Pilbara, driven by global iron ore demand).  Each of the three projects identified by the 
NCC has options for development that do not depend on access (Brockman Resources' 
Marillana project – use of FMG open access rail line; IOH – mine gate sales arrangement; 
API West Pilbara Projects – construct own infrastructure). 

2.72 As a result, not only will access reduce and not increase iron ore exports, the NCC has not 
identified a single deposit which depends on declaration for development.

Access will not promote competition

2.73 Neither the NCC nor FMG suggests that access will promote competition in the iron ore 
market.

2.74 Instead, the NCC and FMG say that declaration will promote competition in 'rail haulage'
and 'iron ore tenements' markets in the Pilbara.  These 'markets' are artificial constructs 
designed to allow the NCC to recommend declaration and do not reflect the reality that the 
market in which RTIO, BHP and FMG operate and compete (and the market in which iron 
ore tenement holders or applicants aspire to operate and compete) is the global iron 
market. 

Conclusion on public interest

2.75 The costs access would impose on RTIO and Australia are in the tens of billions of dollars, 
whereas access would not give rise to any tangible public benefit.  Even if all of FMG's 
claims about benefits were accepted in their entirety, the benefits will be negligible 
compared with the obvious costs and risks access will impose. 
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3. Criterion (b) – 'uneconomical for anyone to develop 
another facility to provide the service'

3.1 Criterion (b) provides that the NCC cannot recommend that a service be declared unless it 
is affirmatively satisfied:

that it will be uneconomical for anyone to develop another facility to provide the service.

3.2 The NCC takes the view that this requires a 'natural monopoly' test be applied, ie the NCC 
says that Criterion (b) is satisfied if a single facility is capable of meeting likely demand at
lower cost than two or more facilities such that it is uneconomical to duplicate the facility 
and society's resources are most efficiently used and costs minimised if additional facilities 
are not developed.27 For the reasons discussed in paragraphs 6.2 to 6.13 of its Original 
Submission, RTIO does not accept that this is the correct test.  Even applying the NCC's 
test, however, Criterion (b) is not satisfied here.

(a) Impossible to reasonably forecast demand

3.3 The NCC cannot be affirmatively satisfied that it will be uneconomical for anyone to 
develop another facility to provide the service, particularly if the NCC's 'natural monopoly' 
test is applied, without being able to make a reasonable forecast of demand.  If demand is 
high enough, it may well be economic to construct another rail facility. Given the extensive 
deposit holdings in the Pilbara and active exploration activity, demand could well be very 
high, particularly over the 20 year period for which declaration is proposed.  

3.4 The NCC says in response to this that it does not accept that if 'precise' calculations of 
demand cannot be made Criterion (b) can never be satisfied.  No one has suggested that 
precise calculations must be made.  However there needs to be some confidence in the 
estimate of demand.  The NCC's apparent suggestion that only three companies might 
wish to use the service over a 20 year period is highly unlikely to be correct.  It is just as 
likely (or even more likely) that demand could be much higher.  In these circumstances, it is 
impossible for the NCC to be satisfied that Criterion (b) is met.

3.5 With its Original Submission, RTIO submitted reports from two eminent economists, 
Professor Janusz Ordover and Professor Joseph Kalt, in which they each demonstrate that 
a natural monopoly test cannot be satisfied in this case.  Professor Ordover concludes:

The Council cannot be [satisfied a natural monopoly test is met] if there is a wide range of 
plausible joint demands for the facility from the incumbent and third parties (including the 
access seeker)…

Professor Kalt concludes: 

In short, natural monopoly is only meaningfully defined in the context of reasonably reliable, 
quantitative estimates of market demand.  An applicant's representation that demand cannot 
be reasonably estimated and is 'nothing more than an educated guess' must leave any 
assertion that the service in question here is a natural monopoly baseless.

  
27 Hamersley and Robe Draft Recommendations, paragraph 5.2.
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In its draft recommendations, the NCC chooses to ignore the unequivocal conclusions by 
these economists without reference to any expert opinion or economic reasoning.28

(b) Costs of expansion are likely to exceed the costs of alternative facilities

3.6 As discussed above, the NCC accepts that there is little or no spare capacity on RTIO's rail 
network now or in the foreseeable future.  The NCC draft recommendations are, as noted 
above, premised on the assumption that the ACCC will compel RTIO to expand its rail 
network to meet third party demand.  The NCC assumes that it will be cheaper for RTIO to 
expand than for a third party to build a new facility.  To accommodate third party demand, 
however, substantial sections of the RTIO rail network would need to have an entirely new 
third line built.  Even without taking into account diseconomy costs, the direct costs of 
building what is effectively a separate rail line for several hundred kilometres may well 
exceed the costs that any third party would be likely to incur in building the minimum facility 
needed to link up to other rail networks or ports. In effect, RTIO is being asked to build 
capacity dedicated to serving a third party, but not in the most efficient location to serve 
that party's needs.

3.7 In keeping with its highly theoretical approach, the NCC says that in applying Criterion (b), 
you should ask not what minimum facility would need to be built to enable a third party to 
get its ore to port and sell it on the international iron ore market, but rather, what it would 
cost to replicate the entire Hamersley rail network.  This highly theoretical approach 
cannot have been intended by the drafters of the legislation and cannot be correct.  The 
correct question should be: would the capital costs of expansion be materially less than the 
cost of building an alternative facility that serves the same operational end, ie transporting 
ore from the mine to a port?  

(c) Diseconomy costs 

3.8 In any event, as discussed above, the diseconomy costs that access would cause would 
dwarf the cost of constructing another facility, even if the entire RTIO rail network is to be 
duplicated. 

3.9 As a result, it is impossible for the NCC to be satisfied that it be uneconomical for anyone 
to develop another facility to provide the service.

  
28 The problem arising because no reasonable forecast can be made of demand is exacerbated because FMG has sought 
the declaration of a service from 'any point to any point' on the Hamersley and Robe rail networks (and is not seeking 
access from a particular mine to a particular port).  The NCC suggests that the issues that arise from the multitude of 
services FMG seeks to have declared could be dealt within an ACCC arbitration but acknowledges that access to a 
particular service might not be available for one reason or another (such as acute congestion).  Thus, the NCC concedes 
that a service that it recommends be declared may not be available because that service is fully utilised.  In these 
circumstances, how could the NCC conclude that the service satisfies criterion (b) or (f)?
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4. Criterion (a) – promote a material increase in 
competition in another market

4.1 For the reasons discussed above in relation to the public benefits and Criterion (f), and as 
accepted by the NCC and FMG, access would not promote a material increase in 
competition in the only relevant market (the global iron ore market). The NCC's attempt to 
construct artificial and hypothetical markets to ensure compliance with Criterion (a) is one 
of the stark examples of the NCC having a pre-determined position in relation to the FMG 
application, as discussed further in Part 5 of this submission.

4.2 In any event, declaration would not promote competition even in the hypothetical and 
artificial 'markets' the NCC has constructed, for the reasons given in Section 7 of the 
Original Submission.
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5. NCC Process and Conclusion
5.1 Pursuant to s44F(2)(b) of the TPA, the NCC is bound to make a recommendation to the 

designated Minister (in this case, the Federal Treasurer) in respect of each of the 
Hamersley and Robe access applications.  In doing so, the NCC is obliged to have regard 
to the objects of Part IIIA of the Act (as set out in s44AA) for the purpose of those 
recommendations.  The NCC also accepts (as it must do) that for the purpose of evaluating 
the declaration applications, it must be affirmatively satisfied of each of the criteria set out 
in s44G of the TPA.  

5.2 After considering the findings proposed by the NCC in the draft recommendations for the 
Hamersley and Robe applications, RTIO can draw no other conclusion than the NCC has 
failed to have proper regard to the objects set out in s44AA, and that there is no basis 
whatsoever for the NCC expressing the view that it is affirmatively satisfied of various 
criteria specified in s44G.

5.3 Rather, it appears to RTIO that the NCC seems intent on pursuing a pre-determined 
course of recommending declaration of the services the subject of the Robe and 
Hamersley applications, without any proper regard for, or evaluation of, the submission put 
forward by RTIO and the supporting material annexed to that submission.

5.4 RTIO's Original Submission consisted of 90 pages of detailed analysis together with 
supporting material prepared by a number of expert consultants and commentators 
including:

• Dr Brian Fisher;

• PJP;

• Access Economics;

• Professor Janusz Ordover;

• Professor Joseph Kalt;

• Dr Phillip Williams;

• CANAC Railway Services.

5.5 In addition, RTIO's submission is supported by a detailed rail modelling report prepared by 
TSG Consulting, as well as independent reports concerning general infrastructure issues 
prepared by the Exports and Infrastructure Task Force and Dr Brian Fisher and Roger 
Rose.

5.6 In relation to Criterion (f), RTIO's submission (supported by eminent experts and 
consultants) is that the potential impact of RTIO's Pilbara railway becoming a multi-user 
facility over a 20 year declaration period – on conservative assumptions – may be of the 
order of:

• $28.9 billion GDP – Western Australia;

• $29.6 billion GDP – Australia
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5.7 In fact, the impact may be much greater.  In this regard, supplementary reports by PJP and 
Dr Fisher attached to this submission state that, not only were the underlying assumptions 
for the quantitive analyses prepared by PJP and Access Economics legitimate, they were 
probably conservative.

5.8 Despite the significance of these assessments, the NCC did not retain any independent 
consultant or expert to critically analyse the contents of RTIO's Original Submission, or the 
numerous expert reports attached to it, which overwhelmingly establish that there was no 
basis upon which the NCC could be affirmatively satisfied of each of the criteria specified in 
s44G.  Moreover, none of the submissions received from other interested parties (to the 
extent that they support declaration) contain any critical analysis of the material or issues 
addressed by RTIO or those of the independent experts whose reports were submitted by 
RTIO.

5.9 Notwithstanding the preponderance of material submitted by RTIO in opposition to 
declaration (which was reinforced by an equally compelling submission and expert reports 
from BHPBIO) and notwithstanding the NCC's own failure to either critically examine the 
materials submitted by RTIO or to commission appropriate experts or consultants to do so, 
the NCC has simply dismissed each of the substantive propositions advanced by RTIO.  
The NCC has done so on various unconvincing and unsubstantiated bases, for example, 
that the claims made by RTIO concerning efficiency losses and the costs arising from 
delays to expansion may be 'exaggerated', or statements to the effect that 'everything will 
be taken care of' by the ACCC by reason of the regulatory framework established in Part 
IIIA.

5.10 Far from establishing any proper basis upon which the NCC could be affirmatively satisfied 
of each of the criteria, the NCC's dismissal of the concerns raised by RTIO (and BHPBIO) 
without any rigorous internal or expert analysis is further compounded by the fact that the 
NCC:

• did not (and could not) point to any example under any existing regulatory regime 
whereby the costs and inefficiencies of multi-use of export infrastructure identified 
by RTIO have been satisfactorily addressed; and

• without explanation, simply ascribe a 'nil cost' to the 'exaggerated' assertions 
concerning expansion delays, efficiency losses, displacement costs and 
disincentives to investment, made by RTIO.

5.11 The material before the NCC demonstrating that there should be no declaration 
recommendation is overwhelming.  Contrary to s44AA, the NCC has had no regard to 
maintaining the current economically efficient operation of the RTIO and Robe rail 
infrastructure, which maintains Australia's current competitive position in the world iron ore 
market.  Against this background, the only conclusion which can be drawn is that the NCC
is predisposed towards recommending access, and has predetermined its position on 
recommendation without any due regard to the submissions opposing access.

5.12 The NCC must, in its final recommendation, recommend against declaration.
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Annexures
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1. Supplementary Report of Port Jackson Partners
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2. Supplementary Report of Dr Brian Fisher
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