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1. Introduction 

1.1 This submission and attachment address issues raised in the NCC’s Issues 
Paper in respect of the Moomba to Adelaide Pipeline System – Application to 
revoke coverage under the National Gas Code. Issues are discussed in the 
sequence raised in the Issues Paper and are cross referenced to the relevant 
NCC paragraph number in each instance.  

1.2 The attachment to this submission provides a detailed discussion of Epic 
Energy’s views as to the correct approach to construing the provisions of the Gas 
Code under which application for revocation of coverage is made.  

1.3 This submission should be read in conjunction with the Revocation Application 
Submission. 

2. Issues Paper para 5.12 

2.1 The NCC has rejected the approach adopted by the Minister in his Decision on 
the revocation application for the Moomba to Sydney Pipeline.1 In his Decision 
the Minister concluded that for the purposes of criteria (b), it was “unduly 
restrictive” to require that only a pipeline providing an identical point to point 
service could be considered to provide the services provided by the MSP.2 The 
Minister went on to conclude that: 

I have not been affirmatively satisfied that it is uneconomic for anyone to develop another 
pipeline to provide all the services provided by means of the MSP Mainline under Criterion 
B. It is or has been economic to develop other pipelines to provide gas transportation 
services in competition with the MSP Mainline between Moomba and Sydney. 

 
2.2 At para 5.12 of the Issues Paper, the NCC states: 

In any event the Tribunal’s point-to-point approach on service definition remains binding 
authority on the Council. As such, the Council is required to apply this approach. 
 

2.3 Epic Energy is of the view that a decision by the Tribunal is in fact a form of 
administrative decision and not a judicial review and therefore does not result in 
a finding in law. Therefore, as discussed in detail in the attachment to this 
submission, Tribunal decisions are not binding in the same sense as court 
judgements. Further, as the Tribunal is only one of a number of appeals bodies it 
cannot have the status that the Council accords to the Tribunal’s Decisions in the 
Issues Paper. Thus, there is no reason to treat the Tribunal’s Decision as any 

                                            
1  Applications for Revocation of Coverage on Certain Portions of the Moomba to Sydney Pipeline System. Statement of 

Reasons. 19 November 2003 
2  Ibid para 25 
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more persuasive a precedent than the Minister’s Decision as both are examples 
of administrative decision making. 

2.4 Therefore, it is Epic Energy’s view that the NCC should not rely on the Tribunal’s 
EGP Decision in this instance as a basis to reject Epic Energy’s suggested 
approach to service definition. Rather, the most appropriate approach is to rely 
on the terms of the coverage criteria themselves rather than expositions found in 
Tribunal decisions or elsewhere to determine the meaning of statutory provisions. 

2.5 Doing so, and applying a consistent, purposive approach to interpretation of the 
Gas Code and supporting legislation suggests that there is no basis to support 
the narrow interpretation taken by the Council to criterion (b). Rather, it is entirely 
legitimate for the Council to follow the approach to service definition adopted by 
the Minister in his decision on the MSP. Sections 6 and 7 of the attachment to 
this submission outline the above arguments in detail. 

3. Issues Paper para 6.13 

3.1 Para 6.13 of the NCC’s Issues Paper concerns Epic Energy’s comment in its 
revocation application that a long term contract for capacity on the Whyalla 
lateral was being negotiated. On 11 April 2005 Epic Energy announced that this 
contract had now been finalised. While the details of the contract are confidential, 
Epic Energy can advise that of the Whyalla lateral’s nominal capacity of 24 
TJ/day, the ten-year contract signed with OneSteel utilises approximately 18 
TJ/day. This means that there will only be some 6 TJ/day of firm capacity 
available upon expiry of existing contracts in late 2005.  

3.2 Para 6.13 goes on to raise the question as to whether the remaining 
uncontracted capacity would be sufficient to satisfy foreseeable demand. To 
date, Epic Energy has been able to satisfy all requests for capacity on the 
Whyalla lateral. Demand is primarily industrial in nature and does not exhibit a 
base level of growth such as that associated with domestic demand in the 
presence of increasing population. Epic Energy is not aware of any proposed 
development that would substantially increase demand and as such, has no 
reason to assume that the current capacity of the lateral will not be sufficient to 
satisfy demand over the medium term.  

3.3 However, any substantial increase in demand would require expansion of the 
pipeline. The current configuration of the lateral reflects the historic pattern of 
development whereby the mainline to Port Pirie section of the lateral was 
constructed first and was limited to a 6-inch diameter pipeline. Subsequently, an 
extension was constructed from near Port Pirie to Whyalla based on an 8-inch 
diameter pipeline. Thus the principal constraint on the total capacity of the lateral 
is the mainline to Port Pirie section. If sufficient additional demand to justify 
expansion eventuates, it is likely that looping of the Port Pirie section would be 
the preferred expansion option. This would provide an opportunity for a new 
entrant to construct the (parallel) pipeline and potentially capture the Port Pirie 
load. As noted in Epic Energy’s original revocation application, the significant 
spare capacity on the MAPS together with the competitive market conditions in 
Adelaide would provide the opportunity for third parties to establish a virtual 
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pipeline connection between either Adelaide or Moomba and the Whyalla off 
take. 

4. Issues Paper para 6.14 

4.1 The NCC has requested information on the maximum capacity of the Angaston 
lateral and the foreseeable demand. The Angaston lateral is an 8-inch diameter 
pipeline with a nominal capacity as currently configured of 18 TJ/day and is 
currently fully contracted although these contracts expire at the end of 2005. 
Current actual average throughput is in the order of 10 TJ/day and as such, 
significant spare capacity currently exists on an interruptible basis. At the expiry 
of current contracts in late 2005, it is anticipated that there is likely to be spare 
firm capacity. Epic Energy is not aware of any factor likely to lead to significant 
growth in demand on this lateral. 

4.2 It should be noted that over 75% of the demand on the Angaston lateral is for 
transportation to the single largest delivery point which is located 7 kilometres 
from the SEA Gas pipeline.  That is, there is a potential ready alternative to 
service that delivery point from the SEA Gas pipeline and therefore, to the extent 
that Epic Energy attempts to exercise market power through the charging of 
monopoly rents, the result is likely to be the bypass of the Angaston lateral. 
Indeed, Epic Energy has reason to believe that initial discussions have already 
occurred with respect to the possibility of alternative supply to the largest delivery 
point on the Angaston lateral via the SEA Gas pipeline. 

5. Issues Paper para 7.14 

5.1 The NCC has questioned the possibility of vertical integration issues given the 
lack of information in Epic Energy’s original revocation application concerning the 
presence or absence of such vertical integration. As noted in the original 
revocation application, the assets owned by Epic Energy Holdings Pty Ltd 
(including the MAPS), were rolled into a fund called the Hastings Diversified 
Utilities Fund and in December 2004 this Fund was listed on the ASX.  This Fund 
is managed by Hastings Funds Management Limited (Hastings), which has some 
$2.8 billion under management in a number of different funds. At present, none 
of the funds managed by Hastings have any involvement in either upstream gas 
exploration and production or downstream gas wholesaling or retailing or related 
activities.  

5.2 To the extent that Hastings does in the future become involved in either 
upstream or downstream markets, Epic Energy believes that the provisions of 
Part 5 of the Trade Practices Act (TPA) are best placed to deal with any vertical 
integration concerns. In addition, Epic Energy’s commitment to its Code of 
Conduct and associated transparency in its market dealings will severely limit the 
prospect of effective collusion or preferential self dealing. Finally, the limited 
number of shippers and the significant spare pipeline capacity in the southern 
and eastern Australian pipeline network are also likely to limit the possibility of 
Epic Energy either colluding or benefiting from preferential self dealing. 
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6. Issues Paper para 7.20 

6.1 In the Issues Paper (para 7.20), the NCC indicates that: 

…Epic Energy stated that if coverage of MAPS is revoked, it will maintain prices for 
customers north of Adelaide and for users of the Port Pirie/Whyalla lateral… 

 
6.2 Epic Energy wishes to reiterate that, should revocation of the MAPS be 

successful, it undertakes that it will not simply maintain prices for customers 
north of Adelaide and for users of the Port Pirie, but rather, that it will commit to 
ensuring that all customers will be able to take advantage of the benefits 
accruing from the increased competitive conditions resulting from the 
commissioning of the SEA Gas pipeline.  

6.3 As noted at para 6.45 of Epic Energy’s revocation application, this means that: 

• customers on the main line north of Adelaide who currently pay a postage 
stamp tariff will pay no more than customers in Adelaide and potentially less 
should Epic Energy decide to move to a zonal or distance based tariff; 

• users of the Port Pirie and Whyalla lateral who currently pay a surcharge in 
addition to the mainline tariff will, at a maximum, pay the lesser of the current 
rolled forward surcharge as stipulated in the MAPS approved Access 
Arrangement or the price offered under the long term OneSteel contract. To 
the extent that a user or prospective user seeks a service different to the 
OneSteel service, then Epic Energy will commit to ensuring that the price will 
not exceed the rolled forward reference tariff surcharge. Any customer 
seeking a service on the lateral will be given the opportunity to have 
independent audit of this tariff promise; 

• customers on the Angaston lateral currently do not pay a lateral surcharge 
but simply pay the prevailing mainline tariff. Epic Energy commits to ensuring 
that these users continue to pay no more than customers in Adelaide for a 
similar service. Again, this commitment is to a price cap and as such provides 
for the possibility of lower price should conditions dictate and does not simply 
maintain existing prices. 

7. Issues Paper para 7.21 

7.1 Epic Energy notes the NCC’s unwillingness to accept behavioural commitments 
as potentially effective constraints on the exercise of market power as argued in 
para 7.21 of the Issues Paper. Epic Energy noted at para 6.64 to 6.67 of the 
revocation application that there is widespread support for the concept of self 
regulation of the type proposed by Epic Energy being an effective constraint on 
the exercise of market power as well as a much more cost effective regulatory 
solution. The use of self regulatory frameworks has been supported by the 
Australian Competition Tribunal, the Productivity Commission and the 
Commonwealth Taskforce on Industry Self Regulation.  

7.2 This support is at least in part based on the presence of an effective threat of 
more intrusive (price setting) regulation in circumstances where a self regulated 
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party seeks to exercise market power. This would be the exact circumstance 
faced by Epic Energy should it be successful with its revocation application. That 
is, a new coverage application could be lodged at any time, although presumably 
would only be accepted by the NCC as non-vexatious in circumstances where 
there was clear evidence of a change in behaviour indicating the possible 
exercise of market power. 

7.3 Further, it is not correct to suggest that the Code of Conduct does not include 
provision for later supervision or enforcement. A key element of the Code is the 
commitment to transparency and independent audit. Audit would cover both the 
consistency of Epic Energy’s systems with the Code’s intent – that is, does Epic 
Energy have systems in place that will enable compliance with the Code to be 
independently assessed, and secondly, has Epic Energy complied with the Code 
and supporting procedures and work instructions. 

7.4 Clearly, failing an audit or receiving a qualified audit will send a signal to 
interested parties about Epic Energy’s behaviour which, if sufficiently troubling, 
may trigger a coverage application. As such, the Code of Conduct is likely to 
provide a very real constraint on the exercise of market power. 

7.5 Further, the Code of Conduct includes a commitment to binding independent 
arbitration for any dispute with respect to the application of the Code of Conduct. 

8. Conclusion 

8.1 Epic Energy believes that the above discussion together with the detailed 
attachment outlining Epic Energy’s views as to the correct approach to 
construing the provisions of the Gas Code when read in conjunction with the 
original revocation application clearly indicate that continued coverage of the 
MAPS is not justified. 

8.2 The construction of the SEA Gas pipeline has seen very real competition enter 
the South Australian gas market with multiple sources of gas capable of delivery 
across a variety of pipelines. The current significant spare pipeline capacity into 
South Australia is expected to continue to exist for at least the next ten to fifteen 
years and this will provide an effective constraint on Epic Energy exercising 
market power. 

8.3 With respect to the lateral pipelines, there is a very real and immediate prospect 
of the Angaston lateral being bypassed due to the close proximity of major 
delivery points to the SEA Gas pipeline. This threat both effectively limits any 
opportunity for the exercise of market power by Epic Energy and means that any 
residual demand remaining after bypass would be insufficient to justify the costs 
of regulation. 

8.4 The majority of the capacity on the Whyalla lateral has now been sold under long 
term contract to OneSteel leaving only 6 TJ/day of residual demand which in and 
of itself is unlikely to be sufficient to justify coverage on public interest grounds 
given the very high costs of regulation under the Gas Code. 
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8.5 As noted at para 8.5 of Epic Energy’s revocation application, the direct costs of 

regulation of the MAPS have been very high. Excluding the costs of management 
time, simply the costs of external consultants during the last regulatory review 
have totalled in excess of $800,000. In addition, the ACCC would also have 
incurred significant expenses.  

8.6 This may be contrasted with the potential benefit of regulating the Whyalla lateral 
assuming the uncontracted capacity of 6 TJ/day is subject to regulation. The 
current lateral surcharge under the approved Access Arrangement is 
approximately $0.19/GJ. Assuming Epic Energy had sufficient market power to 
increase this tariff by, say, 25% following revocation would still only suggest 
annual monopoly profits of a maximum in the order of $100,000. However, this is 
likely to substantially overstate the actual level of monopoly profits as the current 
regulated tariff is unlikely to be an appropriate proxy for a market tariff. Rather, 
use of the tariff required to support a new entrant is considered a more 
appropriate measure of the competitive market price and this would be expected 
to be significantly higher that the current surcharge. Epic Energy would be happy 
to provide additional analysis of the likely new entrant price should the NCC 
desire. However, even this superficial analysis suggests that it is unlikely that the 
benefits of regulation would exceed even the direct cost of regulation let alone 
the potential indirect costs which may outweigh the direct costs. 

8.7 In addition, Epic Energy believes that its commitment to ensuring customers 
located north of Adelaide or along the laterals will share in the benefits of the 
increased competition in Adelaide via price caps, as well as its commitment on 
the Port Pirie and Whyalla lateral to ensure that the price will not exceed the 
rolled forward reference tariff surcharge, removes any remaining possible 
argument for continued coverage. 

8.8 Finally, Epic Energy believes that the adoption of a Code of Conduct will provide 
significant comfort to all users and potential users that there will be no exercise of 
market power. Should Epic Energy fail in any of its commitments, there remains 
the real and immediate possibility of a renewed coverage application and the 
prospect of intrusive and costly regulation under the Gas Code. Epic Energy 
believes that this risk does form an effective control on the exercise of market 
power. 
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