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Application for Revocation of Coverage of Pipeline
National Gas Access Code

Parmelia Pipeline

(a) Applicant’s name and contact details

CMS Gas Transmission Australia
(ARBN 078 902 397 / ABN 90 662 317 244)

Contact details for CMS are as follows:

Mr David King
Manager of Operations
CMS Gas Transmission Australia
8 Marchesi Street
Kewdale
Western Australia  6105

Phone: (08)  9320 5601
Fax: (08)  9226 4126

(b) Applicant’s address for the delivery of documents

Mailing address:

P.O. Box 203
Cloverdale
Western Australia  6985

email:  daking@cmsenergy.com

(c) Description of the pipeline

The Pipeline is described in Schedule A of the Code as follows:

Pipeline Licence Location/Route
Operator

Length (km) Pipe diameter
(mm)

Regulator

WA:PL1-3, 5

WA:PL23

CMS Pipeline

Dongara to Pinjarra (incl.
Fremantle & Rockingham
Laterals
CMS Pipeline to DBNGP
(Dongara Area)

CMS Gas
Transmission of
Australia

445

0.5

356, 168, 114

168

A WA
Independent
Regulator

(d) Name of the pipeline operator and owner

CMS is the owner and operator of the pipeline.
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(e) Whether the applicant is seeking revocation of coverage of all or
part of the pipeline

CMS is seeking revocation of coverage of the entire pipeline, covered laterals
and any further extensions or expansions as might be described under
Sections 1.40 and 1.41 of the Code.

(f) Reason for seeking revocation of coverage of the pipeline

Background

The following table provides a concise chronological overview of the facts
relevant to this application.

The discussion following the table represents a brief overview of the salient
contextual features pertinent to this application with a more detailed history of
the Parmelia Pipeline (taken from the Access Arrangement) provided as
Attachment 1.  A map is also attached (Attachment 2) which shows the
geographical location of the Parmelia Pipeline relative to the markets which it
serves and its competitors in those markets.

1964-71 WAPET discoveries gas in onshore fields in northern Perth
Basin, 80 to 350 km north of Perth

1971 WAPET builds the WA Natural Gas (WANG) Pipeline from
Dongara to Perth and Pinjarra (80km south of Perth) with initial
capacity of 60 TJ/d, expandable to maximum capacity of 120
TJ/d with full (five stations) compression.

1971-84 WANG Pipeline establishes supply of natural gas to commercial
and industrial customers in Perth, the industrial area of Kwinana
and Pinjarra, and facilitates replacement of manufactured gas
for residential use in Perth.

Foundation contracts include Midland Brick Company, Swan
Cement, Western Mining, Alcoa, Fremantle Gas and Coke
Company and the State Electricity Commission (SECWA).

1980 State Government signs contract with North West Shelf Gas
Project (NWSGP) Joint Venture Participants for supply of 414
TJ/d to SECWA, with take or pay applying to 95% of contracted
volume.

1982 Third Party contract for transportation of gas on WANG Pipeline
from Woodada to Perth on behalf of Hughes and Hughes.

1982-84 WANG Pipeline operates at full capacity of 120TJ/d.
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1983-84 SECWA builds the Dampier to Bunbury Natural Gas Pipeline
(DBNGP) to transport contracted gas from the NWSGP to Perth
and the south west.

1984-90 Volumes of gas transported on WANG Pipeline progressively
decline to around 40TJ/d while total gas consumption in Perth
increases to approximately 550TJ/d over the same period.

1990-91 Third Party gas discovered at Beharra Springs (currently
operated by Origin Energy) and transported to Perth via WANG
Pipeline.

1994 Interconnect between the DBNGP and the WANG Pipeline
constructed in order for WAPET to access gas from its
Thevenard Island production facility located further north in the
Carnarvon Basin.

1995 SECWA split into corporatised entities of Western Power
(electricity generation, distribution, trading and sales) and
AlintaGas (gas transmission, distribution, trading and sales).
Associated with the split of SECWA, NWSGP contracts are
disaggregated.

1997 CMS Energy (a private U.S. gas distribution and transmission
utility) purchases the Dongara, Yardarino and Mondarra gas
fields, and the WANG Pipeline. Dongara and Yardarino field
reserves are onsold to ARC Energy, a small Australian E&P
company. The now depleted Mondarra gas field is retained and
developed by CMS as a gas storage facility. WANG Pipeline is
renamed to the Parmelia Pipeline.

1998 Epic Energy, a consortium of US and Australian investors,
purchases DBNGP and the gas transmission component of
AlintaGas from State Government.

1999 The national Code becomes effective with the Parmelia Pipeline
being arbitrarily included on the list of covered pipelines. CMS
submits proposed Access Arrangement for Parmelia Pipeline as
required under the Code.

mid-2000 Regulator issues Final Decision and approves Third Party
Access Arrangement for AlintaGas Distribution Network which
includes certain provisions designed to protect the distribution
franchise.1

                                                          
1 Reference is made to the AlintaGas Public Offer Document, Government of Western Australia, 18
August 2000, Section 4.3.8, page 26. This is further discussed in a later section of this application.
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late-2000 AlintaGas privatisation concluded - 45% purchased by
cornerstone investors Utilicorp United Inc (a private U.S. gas
distribution and retail utility) and United Energy Limited (a
Melbourne based private electricity distribution utility, partly
owned by Utilicorp), with remainder of shares floated on ASX
subsequent to an IPO.

late-2000 Regulator issues Final Decision and approves Third Party
Access Arrangement for Parmelia Pipeline.

2001 Parmelia Pipeline ringfencing arrangements required under the
Code are formalised.

mid-2002 Nominal date for last tranche of uncontestable distribution
market held by AlintaGas to be opened up to Full Retail
Contestability

The Parmelia Pipeline is a 350mm (14 inch) diameter pipeline built in 1971 in
order to supply Perth with its first natural gas supply from the northern Perth
Basin gas fields located approximately 350km north of Perth.  With
compression, the pipeline has a maximum capacity of approximately
120TJ/day. From 1971 to 1984, the Parmelia Pipeline, originally known as the
Western Australian Natural Gas (WANG) Pipeline, was the sole pipeline
supplying natural gas to residential, commercial and industrial customers in
the Perth metropolitan area and down to Pinjarra.

The Parmelia Pipeline currently has inlet points located at Dongara, Beharra
Springs, Woodada and at the DBNGP interconnect at Mondarra.  There are
nine direct connect outlet points located between Chandala on the northern
outskirts of Perth, and Pinjarra. There is an additional gate station outlet at
Canningvale as well as the interconnection with the metropolitan gas
distribution network located in conjunction with the DBNGP Harrow Street
gate station in the northern suburb of Beechboro.

Both the WANG Pipeline and the gas fields originally supplying it (Yardarino,
Gingin, Dongara, Mondarra and Walyering) were owned and operated by
Western Australian Petroleum Pty Limited (WAPET).2  However, in 1982, the
transportation of third party gas from the Woodada gas field on behalf of a
competing gas supplier began. The transportation tariff was originally
negotiated, and subsequently re-negotiated, on commercial terms.

                                                          
2 WAPET was a Joint Venture entity representing Chevron, Texaco, Shell with a two seventh interest
each, and Ampolex with a one seventh interest.
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The capacity of the Parmelia Pipeline has varied over time. During its early life
in the 1970's, its free flow capacity was sufficient to accommodate customer
demand. As the load in Perth and surrounding areas grew through the 1970's
and into the early 1980's and production increased correspondingly,
compression was progressively added to the pipeline to increase its capacity
above 100TJ/day.

The development of the Woodada field in 1981-82 necessitated the addition of
further pipeline compression to accommodate the increase in pipeline
throughput. This resulted in peak pipeline flows of around 120TJ/day.

As production volumes began to decline in the mid-1980's, the capacity
requirement for the Parmelia Pipeline declined correspondingly. For
operational and cost efficiency reasons, compressor stations were
decommissioned accordingly until the current configuration (refer to
Attachment 2), having a capacity of approximately 65TJ/day, eventuated.

The failure to discover sufficient further gas reserves in the northern Perth
Basin to underpin the growth in demand of the Perth market, combined with
the existence of very large gas reserves in the Carnarvon Basin on the North
West Shelf, saw the development of the Dampier to Bunbury Natural Gas
Pipeline (DBNGP) in 1984.  With a diameter of 650mm (26 inches) and
compression as currently configured providing capacity of approximately
600TJ/day, the DBNGP has approximately five times the maximum capacity
of the Parmelia Pipeline and approximately ten times its current capacity.  For
most of the length of the latter, the two pipelines run parallel (see map,
Attachment 2).

The DBNGP accesses the Perth consumer market at seven gate stations
serving the Perth, Kwinana, and Rockingham to Mandurah reticulated gas
distribution network, as well as at offtake points servicing Geraldton and the
Pinjar power station north of Perth, and urban and industrial users at Pinjarra,
Bunbury and Busselton south of Perth.

Since the introduction of the DBNGP and NWSGP gas into Perth, Perth Basin
producers, have been unable to compete with Carnarvon Basin producers in
terms of saleable volume, and have been relegated to the position of being
"price-takers" in the upstream market (as opposed to having the ability to
determine the level at which the price for delivered gas can be set).3

In 1990, the Beharra Springs gas field was discovered in the northern Perth
Basin. This gas field, although it has since changed ownership, has always
been owned by parties unrelated to the ownership of the Parmelia Pipeline. It
is located adjacent to the Parmelia Pipeline at a point where the latter is

                                                          
3 This position is unlikely to ever change. According to 90% confidence figures published in
"Petroleum in Western Australia" by the Department of Minerals and Energy, Western Australia,
Petroleum Division, October 2000, as at June 2000 gas reserves (current and as yet undeveloped) for
the Perth basin totaled 1,400 million cubic metres. This compares to 461,840 million cubic metres
associated with currently producing fields in the Carnarvon Basin plus a further 900,660 million cubic
metres associated with as yet undeveloped fields.
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separated from the DBNGP by a distance of only some 50 metres. Gas might
have been transported to Perth via either pipeline.  The Parmelia Pipeline was
privately owned; the DBNGP publicly owned and operated. In the event, the
Beharra Springs proponents made the decision to seek, and subsequently
gained access to, third party gas transportation services on the Parmelia
Pipeline.

In 1994 an interconnection was established between the DBNGP and the
Parmelia Pipeline, located near the northern end of the latter, at Mondarra.
This arose out of a desire by the Parmelia Pipeline owners to use the DBNGP
for the part haul delivery of gas which they also owned at Thevanard Island,
further north on the Western Australian coast.

By 1997 when CMS purchased the Parmelia Pipeline and Dongara, Yardarino
and Mondarra gas fields, the Gingin and Walyering fields had long been
abandoned.  Mondarra was depleted of gas but retained as a potential gas
storage project.  The Dongara and Yardarino fields were also substantially
depleted but were on-sold to an independent exploration company, Arc
Energy, which has since been actively engaged in the search for additional
reserves.

The Parmelia Pipeline is currently utilised at somewhat under 30% of its
maximum capacity (or approximately 55% of its current configured capacity).
This represents approximately 15% of the total gas transmission market in
which it competes.  The ability to increase its market share is severely
constrained by the relative economies of scale inherent in the cost structure of
the Parmelia Pipeline relative to its much larger competitor – a consequence
of the irrefutable characteristics of pipeline economics.

So although the Parmelia Pipeline has had a significant historic role in the
transmission of gas into the Perth market, it now holds an insignificant share
of that market and has been relegated to the role of a price taker for gas
transmission services.

A further historical artifact is the extent to which the Parmelia Pipeline is able
to directly compete with the incumbent monopoly distribution network,
AlintaGas. As the Perth metropolitan area has grown, urban sprawl and
industrial expansion have meant that the Parmelia Pipeline now runs through
built up areas through which a pipeline being newly constructed would be
most unlikely to be sited.4 Nonetheless, the geographic extent to which this
provides the ability to compete for direct distribution business is extremely
limited and the Parmelia Pipeline holds less than a 0.5% share (by volume) of
the gas distribution network market in Perth.  With a total length of mainline
and lateral pipeline capable of direct metropolitan customer connection
amounting to less than 100 kilometres, the Parmelia Pipeline's ability to
compete with the more than 10,000 kilometres of distribution pipe-work,
represents a negligible market force (see map, Attachment 2).

                                                          
4 With, of course, compliance to all relevant safety requirements.
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In fact, without its much larger competitor's ability to cross-subsidise5 and thus
engage in price discrimination to selectively reduce tariffs to compete for
customers in the very limited distribution market to which the Parmelia
Pipeline has access, the evidence to date indicates that the latter is unlikely to
be able to significantly grow its market share in the foreseeable future.

Current Situation Under The National Code

The Gas Pipelines Access (Western Australia) Act 1998 (the "Act") gave
effect to the national Code in Western Australia. Schedule A of the Code
includes a list of all pipelines and distribution networks deemed to be covered
by the Code on the basis that they were "agreed jointly by governments as
passing the coverage tests".

However it appears that no rigorous assessment of whether any particular
pipeline did in fact meet the prerequisite conditions demanding coverage and
hence inclusion on that original list ever occurred. For reasons which it is
hoped this application will make apparent, it seems unlikely that the Parmelia
Pipeline would have ever been included on the list if such an assessment had
occurred. Its inclusion on the coverage list reflects merely a default
assumption unsupported by analysis, and is no indication of the need or
merits of coverage of the pipeline.

It is also relevant to consideration of this application to note that under the
Western Australian implementation of the National Code, the Service Provider
is required to pay for the full recovery of costs associated with the
maintenance and activities of the Regulator and the Office of Gas Access
Regulation.  This is not the case under the Code elsewhere in Australia. Thus
for a Service Provider in Western Australia, coverage under the Code
imposes a considerable and unavoidable cost burden in addition to the
Service Provider's own costs of compliance.

A proposed Access Arrangement for the Parmelia Pipeline was submitted by
CMS on the 7 May 1999, in accordance with the requirements of the Code
after this was given effect in the State of Western Australia. The Regulator
issued a Draft Decision requiring forty-one amendments to the proposed
Access Arrangement on the 27 October 1999, and subsequently issued a
Final Decision on the 20 October 2000. A revised Access Arrangement was
submitted on the 20 November 2000 and this received final approval by the
Regulator and became effective on the 15 December 2000.

On the 30 March 2001, the Regulator issued an extension of time to comply
with ring fencing obligations until 30 September 2001, subject to a call for
public submissions and the Service Provider having in place effective interim
administrative, marketing and commercial arrangements to meet the intent of
the Code in this regard.

                                                          
5 See later discussion for elaboration of this issue.
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These conditions were met and CMS, which has embraced the concept of
ringfencing as a commercial imperative, has since finalised the necessary
corporate restructuring.  The ring fencing arrangements now in place involve
the physical separation of trading and transportation responsibilities including
geographical separation of staff. These arrangements have been accepted by
the Regulator and customers and give every indication of being a satisfactory
resolution to meeting the commercial needs of customers and compliance
with the ringfencing requirements of the Code.

Description of Relevant Markets

Any pipeline must be considered within the specific context to which it relates.
While a gas transmission pipeline appears to share many of the superficial
characteristics of other modes of transportation, without appropriate
consideration of the nature of gas transportation within a gas supply chain, the
relevance of sources of supply, and the nature of the energy market and/or
chemical feedstock market in which it ultimately competes, erroneous
conclusions can be drawn.  Certainly a distinction must be made between
transportation analogies and provision of gas transmission services to the
extent that the point of origin as well as the destination are crucial to the
nature of the utility of a transportation service. This is not necessarily true for a
gas transmission pipeline where its raison d'etre is fundamentally that of a link
in a gas supply chain competing to satisfy the demand of a largely
undiscerning, if not homogeneous, energy consumption market.

In practical terms, the markets relevant to this application can be distinguished
as follows;

(1) The upstream market: supply of natural gas from Gas Producers
located in the Perth Basin at points north of Perth as far as Dongara
and viably proximate to the Parmelia Pipeline.  Of note, these
Producers historically and currently continue to actively compete with
other Gas Producers within the Perth Basin. In addition, Perth Basin
Gas Producers also compete with those Producers located further
north in the Carnarvon Basin for who industrial consumer markets are
available "on their own doorstep" and for who the greater distance from
the commonly shared Perth consumer market is offset by the
economies of scale associated with both substantially larger gas field
reserves (see footnote 3) and a larger diameter pipeline.

(2) The transmission market: provision of gas transmission services which
(i) provide energy to consumers in Perth and as far south as Pinjarra
and (ii) provides transportation of gas from anywhere along the pipeline
as far north as Dongara to any other point along the pipeline as far
south as Pinjarra. In this regard, Gas Producers can choose to ship gas
to market on either the Parmelia Pipeline or on the DBNGP.  Gas
Consumers can choose to buy gas from suppliers who utilise either the
Parmelia Pipeline or the DBNGP.
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In this regard, it is relevant to consider the relative capacities of the
competing pipelines.

Parmelia Maximum capacity* 120 TJ/day
Current capacity 65 TJ/day
Current contracted capacity 35 TJ/day approx.

DBNGP Maximum capacity(*) 650 TJ/day
Current capacity 600 TJ/day
Current contracted capacity 593 TJ/day (**)

* Maximum capacity refers to the maximum full haul capacity to Perth that can
be achieved with full compression but without looping. It should be noted that
CMS estimates that the cost of increasing capacity on the DBNGP by 120
TJ/day between Geraldton and Pinjarra would be approximately $45 million
and could be achieved with additional compression (i.e. this southern
expansion is considerably less expensive than it would be to achieve a similar
expansion for capacity between Dampier and Perth).
** According to the DBNGP Access Arrangement Information package, actual
throughput is approximately 540 TJ/day, the difference being a function of the
load factor.

(3) The downstream market; provision of natural gas to meet the demands
of gas consumers, primarily in Perth and as far south as Pinjarra. The
Parmelia Pipeline holds an approximate 15% share of the total
downstream market for gas consumption. There are a number of ways
in which this market might be further distinguished. For instance, a
distinction might be made between consumers of gas for energy
requirements and those who require gas as a chemical feedstock. The
vast majority of gas consumption in Perth is related to energy use and
so, for the purposes of this application, the market will be broken down
broadly consistent with the categories determined by the contestability
limits for Full Retail Contestability (FRC) in Western Australia, namely;

(i) Large Industrial Customers (who use 10 TJ/day or more):
accounting for approximately 400TJ/day of average demand of
which the Parmelia Pipeline holds an approximate 5% share,
and,

(ii) The broader distribution market comprising:

(a) Small (using between 100 TJ/year and 1 TJ/day) and
Medium (using between 1 and 10 TJ/day) Industrial
Customers: of which combined there are less than 30
customers currently making up the Perth market, and who
in total account for approximately 50 TJ/day of gas
demand, of which the Parmelia Pipeline holds a 20-30%
share, and,
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(b) The Gas Distribution Network: accounting for
approximately 60TJ/d.  Until July 2002 competition for the
majority of these customers is prohibited6. The
distribution network comprises of some 10,000km of
pipework, to which the Parmelia Pipeline has limited
proximate access by virtue of the urban encroachment
that has taken place since the pipeline was originally
sited in 1971. The Parmelia Pipeline holds an
approximate 0.5% share of the distribution network
market.

Impact of Coverage on the Parmelia Pipeline.

In the course of following the due process of the Service Provider's obligations
under the Code (and, it should be added, no more than must be unavoidably
undertaken to meet these obligations), CMS has incurred a substantial cost.
This is estimated at approximately $660,000. On top of this, CMS incurs an
annual fee which is currently around $50,000 (although based on current
projections, this is rapidly increasing), as well as the prospect of an additional
lump sum expenditure of an estimated $150-200,000 upon review of the
Access Arrangement, either towards the end of the current five year Access
Arrangement Period in 2004, or sooner if a review trigger event occurs.

It is also significant to note that CMS has only a very limited capacity to
control the magnitude of the costs associated with the assessment and
approvals process relating to an Access Arrangement. This is because under
the Western Australian arrangements, the Service Provider is required to
directly fund the work of the Regulator and his agency, and the process that
they subscribe to has become highly prescriptive, exhaustive and inflexible.

These are costs that CMS must initially pay for but which ultimately are
envisaged under the Code as being borne by the customers of the Parmelia
Pipeline. The Code intends that these costs be passed on by the Service
Provider as a factor in the determination of tariffs, however it is dubious as to
whether such an outcome is practicable for CMS in respect to tariffs for the
Parmelia Pipeline given the context of the markets in which it operates. In any
event, whether the cost of regulation is borne by CMS or by the users of the
services that are provided by the Parmelia Pipeline, there remains the critical
issue as to whether such costs have given rise to any appreciable benefits.

Since coverage of the Parmelia Pipeline was effected and an approved
Access Arrangement published in December 2000, no applications for a
reference service contract have been received and no new gas transportation
business has been concluded. This is despite a persistent marketing effort
(which considerably predates the application of the Code) to develop new
trading and transportation business by CMS.
                                                          
6 From January 2002, commercial and industrial customers using greater than 1 TJ/year will become
contestable. The approximately 450,000 domestic customers will remain uncontestable, nominally until
July 2002, however recent indications are that this latter milestone is likely to be delayed until
sometime in 2003.
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During this time, no new competition in either the upstream supply of gas, or
in the downstream marketing of gas has developed which can be in any way
attributed to the effect of coverage of the Parmelia Pipeline under the Code. In
fact, to the contrary, many existing and potential Users have expressed
reservations arising out of confusion and uncertainty as to the likely impact
upon themselves and any contract into which they might enter which would or
might be affected by the Code.

Moreover, the effect of coverage under the Code of the Parmelia Pipeline's
two major competitors and the consequences of how the provisions of the
Code have been implemented in regard to these competitors has
exacerbated, for quite different reasons, the already difficult market position
from which the Parmelia Pipeline must compete.

(g) Grounds for revocation.

The Parmelia Pipeline was included on the original list (Schedule A) of
pipelines to be covered under the Code when it came into force. However it is
important to consider that inclusion on the original list for coverage was as a
result of a default and possibly somewhat simplifying assumption that the
Code would be applied to gas pipelines and that the Parmelia Pipeline, being
a gas pipeline, would thus be subject to the Code.  There is no evidence that
any analysis or evaluation as to whether the criteria for coverage were in fact
satisfied ever occurred. Consequently, instead of there being an onus to
demonstrate that coverage would be beneficial, the onus has been transferred
to the Service Provider to justify revocation.

Nonetheless, the mere fact that the Parmelia Pipeline is currently a covered
pipeline and was included on the original schedule of covered pipelines,
should carry no weight in considering whether or not the pipeline should have
ever been covered or whether it should continue to be so.

Under section 1.31 of the Code, the National Competition Council ("the
Council") must recommend that coverage of a pipeline be revoked if it is not
satisfied that the pipeline meets each of the criteria set out in section 1.9 of
the Code. Each of these criteria is addressed below.

In considering these criteria, it is important to have an understanding of the
meaning of the term "access (or increased access) to services provided by
means of the pipeline". It is the understanding of CMS based on its reading of
recent interpretations published by the Council and the Australian Competition
Tribunal ("the Tribunal"), that in this context "access" should be taken to mean
"the rights and obligations associated with access as provided for by
application of the Code". In this sense, "access" should be taken to carry with
it all of the terms, conditions, prerequisites, constraints and incentives explicit
in the development, review and approval processes for an Access
Arrangement, as well as all of the implicit consequences underlying the form
of regulation given effect, and the manner in which the Code has come to be
applied in practice.



Application for Revocation of Coverage of Pipeline.doc  14/11/01  Page 12

Furthermore, in considering these criteria, there is an aspect of likely outcome
which would normally require some judgement.  To quote the Tribunal, "The
enquiry is as to the future with coverage and without coverage".7  As the
Parmelia Pipeline, being an existing pipeline covered in the original schedule
to the Code, already has an Access Arrangement approved under the Code
and in place since 15 December 2000, it affords the opportunity to contrast
the real effect which coverage has had. This avoids the need for conjecture, at
least in so far as consideration of the immediate and short term costs and
benefits of coverage is due. Hence the enquiry to be considered in this
instance might more appropriately be stated as being "an evaluation of the
effects of coverage with respect to changes which have occurred in the
relevant markets where such changes would not have occurred without
coverage".

Criterion (a): "that access (or increased access) to services provided by means of the
pipeline would promote competition in at least one market (whether or
not in Australia), other than the market for the services provided by
means of the pipeline"

CMS contends that for the following reasons, criterion (a) is not
satisfied.

(i) That voluntary and non-discriminatory third party access
exists.

Prior to application of the Code, the Parmelia Pipeline was
regulated under the Western Australian Petroleum Pipelines Act
1969, which includes arbitration provisions in the event of
access disputes. As has been discussed at length in the
previous background section of this application, third party
access by Gas Producers supplying contracted volumes to Gas
Consumers in Perth was in practice prior to coverage by the
Code.

Prior to the application of the Code, transmission services on the
Parmelia Pipeline were fully negotiated, often as part of a
bundled gas supply contract between Third Parties. Hence there
did not exist a published benchmark tariff for a standardised
transportation service. While this in itself was not a barrier to
access as demonstrated by the historical facts, under the current
regulatory view of the conditions considered essential for open
access to exist, it might be seen as a shortcoming.  Hence it is
CMS' intention to voluntarily continue to hold to and maintain an

                                                          

7 Matter No 3 of 2000, (Application under section 38(1) of the Gas Pipelines Access law for the review
of the decision by the Minister for Industry, Science and Resources published on 16 October 2000 to
cover the Eastern Gas Pipeline pursuant to the provisions of the National Third Party Access Code for
Natural Gas Pipeline Systems and the Gas Pipelines Access Law), Reasons for Decision, Australian
Competition Tribunal, 4 May 2001, page 20.
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amended version of the current approved Access Arrangement
(including the defined Reference Services and associated
published tariffs).

(ii) That existing spare capacity affords ample incentive to
promote the use of the pipeline.

As discussed previously, the Parmelia Pipeline is currently
utilised at somewhat under 30% of its maximum capacity. The
current level of spare capacity on the pipeline continues to
provide the Service Provider with ample incentive to encourage
access and increase utilisation.

Evidence is readily available of sustained efforts on the part of
CMS in regard to marketing its transmission services, brokering
of gas chain arrangements between producers and end-user
customers including innovative gas swap deals, and persistent
attempts to break into the incumbent distribution utility's
monopoly market (refer to comments by AlintaGas cited in the
following section). While publication of full details in this
application would be commercially inappropriate, CMS is
prepared to discuss such evidence with the Council as required.

Ringfencing obligations under the Code have modified the
structure of these marketing efforts since the introduction of the
Code, but the Service Provider's efforts to promote the use of
the pipeline have continued unabated, despite the market
disruptions and uncertainties associated with the implementation
of the Code.

(iii) Parmelia does not hold market power.

As outlined previously in this submission, the Parmelia Pipeline
does not afford the Service Provider any market power in the
markets in which it competes, that is in the transmission of
natural gas from the northern Perth Basin to Perth and in the
limited distribution of natural gas in the vicinity of Perth.

In regard to the transmission market, the existence of a much
larger, parallel and interconnected pipeline serving the
consumer market and capable (via the interconnect at
Mondarra8) of serving the upstream producer market, obviates
any position of market power which the Parmelia Pipeline might
otherwise enjoy.

                                                          
8 The Regulator has confirmed the technical validity of the ability for gas from the Parmelia Pipeline to
access the DBNGP, stating "...with minor modification of existing interconnection between the
DBNGP and Parmelia Pipeline, the Mondarra gas storage facility could be used for storage of gas
delivered from the DBNGP, with gas subsequently injected back into the DBNGP for transportation to
Delivery Points." (Draft Decision on Proposed Access Arrangement for Dampier to Bunbury Natural
Gas Pipeline, OffGAR, 28 June 2001, section 4.2.3.3, page B-42).
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In so far as the two pipelines have slightly different gas quality
specifications, the issue of accessibility to the DBNGP is
addressed later in this application. At this point it is suffice to
note that since the DBNGP passed into the hands of private
enterprise, out-of-specification gas has been accommodated by
the DBNGP under commercial arrangement. Furthermore, the
Regulator has specifically recognised the need for a pragmatic
approach to the accommodation of out-of-specification gas in
Amendment 10 of his recent Draft Decision on the DBNGP.

Resolution of gas quality issues related to access into the
distribution network are currently being finalised.  In the
meantime, interim arrangements are in place to enable gas from
Perth Basin producers who might otherwise be discriminated
against accessing the distribution market, to gain access. This is
evidenced in the AlintaGas Prospectus of August 2000.

"AlintaGas and CMS Transmission have been negotiating for
some time9 about the technical, operational and commercial
issues raised by their mutual wish to interconnect the Gas
Distribution System and the Parmelia Pipeline. The necessary
hardware is now in place to enable the interconnection to
proceed. The main outstanding technical issue is that different
quality gas from the Parmelia Pipeline needs to be
accommodated to ensure billing accuracy is maintained.
Pending full resolution of this issue, the Office of Energy has
approved an interim high ratio blending approach. This approach
will enable a limited quantity of gas from the Parmelia Pipeline to
enter the Gas Distribution System as soon as the interim
[interconnect] agreement between AlintaGas and CMS
Transmission is completed."10

In regard to the distribution market, CMS is aware of arguments
presented by its monopoly contender that the Parmelia Pipeline
is not an insignificant market force, largely on the premise that it
constitutes a significant contender in those restricted portions of
the market to which it has access.  The presentation of such
arguments is of course economically rational; a monopoly exists
in part, because it is able to utilise effective barriers to prevent
entry by potential competitors, even where the competition
afforded might be small.  This is explicitly recognised in the
AlintaGas Prospectus in its discussion of potential business
risks.

"The Parmelia Pipeline has been used and has the potential to
be used further, to bypass the Gas Distribution System by
supplying gas users directly from the pipeline via dedicated

                                                          
9 In fact, CMS has been negotiating for approximately three years to obtain access to the distribution
network.
10 AlintaGas Public Offer Document, Government of Western Australia, 18 August 2000, Section 4.3.8,
page 27
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laterals. This use is not constrained by the contestability
timetable (Table 3-2), as the carriage by this pipeline of gas from
the Perth Basin has not been subject to the constraints applied
to gas transported by the DBNGP. While this represents a risk to
the use of the Mid-West and South-West GDS, there are a
number of factors that reduce the significance of this risk. In
particular:

* [...]
* AlintaGas Networks is generally free to negotiate

distribution tariffs with users and prospective users to
reduce the risk of bypass;

* over 90% of AlintaGas Networks' proposed Reference
Tariff revenues are derived from smaller Reference Tariff
B1, B2 and B3 customers, where bypass opportunities
are more limited;

* [...]
* in certain circumstances, the Regulator may allow prudent

discounts to be offered to users who can potentially
bypass the Gas Distribution System, and may allow costs
which would have been recovered from customers who
bypass the Gas Distribution System to be recovered from
users who remain on the system;

* [...]"11

In addition, the AlintaGas Third Party Access Arrangement
provides AlintaGas with the ability to engage in predatory access
pricing (apparently on the basis that efficiency should be
measured by utilisation of the distribution network even if this
requires cross-subsidisation to support), effectively stifling
competition and strengthening its monopoly position.  This is
also alluded to in the AlintaGas discussion concerned with
addressing the risk of competition.

"[...]
* for Reference Tariff A customers, the AlintaGas Access

Arrangement contains distance based charging from the
nearest transmission line or gas storage facility, not
necessarily the distance to the nearest DBNGP gate
station, which is intended to mitigate the risk of inefficient
bypass;

*[...]"12

Without its competitor's ability to engage in predatory access
pricing and to cross-subsidise and hence offer selective
discounts in order to win over customers which are currently
serviced by the incumbent monopoly gas distributor, the
Parmelia Pipeline is unlikely to be able to increase market share
in the distribution market on the basis of price. This is evidenced

                                                          
11 ibid, page 26.
12 ibid, page 27.
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in the public submission of the 8 May 2000 made by AlintaGas
Trading in regard to the original application by CMS for a waiver
from ring fencing obligations, where AlintaGas stated that the
total demand of existing customers for which CMS has
successfully contended, amounts to about 8TJ/day. What was
not stated was that this represents only four customers. The
submission went on to state that, "AlintaGas has successfully
retained the business of over a dozen other contract customers
in the face of strong competition from CMS” (Emphasis added).

Also missing was any context of total market size. Excluding
large industrial customers in the greater Perth to Pinjarra market
area (which represent around 400TJ/day of gas demand, around
5% of which is serviced by the Parmelia Pipeline), small and
medium industrial customers, along with the current distribution
network customer base, represent approximately 110TJ/day of
gas demand.

The total proportion of this market (i.e. small and medium
industrial customers and customers connected via the gas
distribution network) serviced by the Parmelia Pipeline is less
than 15%. However within the gas distribution network customer
base alone, the Parmelia Pipeline has only been able to
successfully contend for less than 0.5% of the total market.

In any event, if CMS has had any impact in any portion of the
market, however small, it is a situation which has not been
altered in any way by the effect of the Parmelia Pipeline being
covered under the Code. The real gains to be made for the
promotion of competition with respect to third party access to the
incumbent monopoly's distribution customers, are linked to the
coverage of AlintaGas. Unfortunately the efficacy of this
coverage to date has seen little or no advances in regard to the
promotion of competition or in fact any alleviation of the practice
of monopolistic discriminatory cross-subsidisation as a barrier to
competition.

(iv) Coverage does not and has not promoted any further
competition in any other market.

According to the Council13, "The notion of promoting competition
in criterion (a) involves the idea of creating the conditions or
environment for improving the state of competition compared
with that which would otherwise exist."  The Tribunal has also
concluded (with emphasis added) that, "...the notion of
promotion of competition involves a consideration that if the
conditions or environment for improving competition are

                                                          
13 Draft Recommendation, Riverland Gas Transmission Pipeline, Application to Revoke Coverage of a
Natural Gas Transmission Pipeline Under the South Australian Gas Access Regime, National
Competition Council, July 2001, page 17.
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enhanced, then there is a likelihood of increased competition
that is not trivial"14.

CMS contends that coverage of the Parmelia Pipeline under the
Code has not resulted in even a trivial increase in competition. In
fact CMS contends that coverage has not resulted in any new
business or any evidence of increased competition in any
market, upstream or downstream of (or within, for that matter)
the markets in which the pipeline competes. Access to the
Parmelia Pipeline itself remains available and is not restricted.

The same level of competition exists in the relevant markets
currently with coverage as existed prior to coverage.

Restrictions on upstream competition continue to result from the
natural geographic occurrence of gas reserves, and restrictions
downstream remain as a result of market structure deficiencies
relating to the practicality of third party access and contestability
limits in gas distribution, and the effect of a protected market for
power generation.

In fact, CMS contends that the failure to properly address these
latter issues of market reform has meant that the application of
the Code has had an adverse impact on the promotion of
competition in terms of direct monetary cost incurred by Service
Providers, as well as the practical effect of entrenching the
existing distribution utility's monopoly power. CMS sees its
continuing ability to persevere in the face of this regulatory
failure as one of its key commercial challenges.

As a product of revocation, CMS seeks to directly reduce the
economically inefficient expenditure obligations that are
associated with regulation which has demonstrably failed to
achieve any of its intended benefits in order to focus its
resources on more commercial pursuits. Money currently
expended on unnecessary regulation would be better spent by
CMS in fighting for, and developing access to, a competitive
distribution market.

                                                          
14 Matter No 3 of 2000, (Application under section 38(1) of the Gas Pipelines Access law for the
review of the decision by the Minister for Industry, Science and Resources published on 16 October
2000 to cover the Eastern Gas Pipeline pursuant to the provisions of the National Third Party Access
Code for Natural Gas Pipeline Systems and the Gas Pipelines Access Law), Reasons for Decision,
Australian Competition Tribunal, 4 May 2001, page 21.
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Criterion (b): "that it would be uneconomic for anyone to develop another pipeline to
provide the services provided by means of the pipeline"

Criterion (b) does not explicitly impose the need to consider a
temporal dimension with regard to the economic viability of
developing another pipeline to provide the services provided by
the pipeline in question. Nor does it explicitly impose the need to
consider whether the services are those which are already
provided in a real and practical sense, or whether the
comparison should be made in a theoretically "optimal" sense (in
a similar spirit to the lengthy discussions entered into by
Regulators on the subject of Optimised Replacement Valuations
for establishing asset bases).

Fortunately, consideration of criterion (b) in regard to the
Parmelia Pipeline is greatly simplified as the criterion is not
satisfied, whichever approach is applied to interpreting temporal
and/or theoretical requirements.

A further consideration in respect to criterion (b) is the matter of
defining exactly what the services are that are provided by the
Parmelia Pipeline, and hence which services would underwrite
the economic viability of developing "another pipeline".  CMS
contends that the fundamental services provided by the
Parmelia Pipeline are (i) the supply of natural gas to the Perth
metropolitan area and as far south as Pinjarra, and more
specifically, (ii) the transportation of natural gas to Perth and
Pinjarra from places located north of Perth as far as Dongara
(near Geraldton) and reasonably proximate to the pipeline such
that the cost of a lateral for interconnection would be a viable
investment.

This latter definition might be termed a "point-to-point" service
however recognition that the pipeline in fact has intermediate
inlet and outlet points along its length makes this description
appear somewhat too simplistic. Moreover, such a description,
whilst being an accurate definition in the sense that a road which
goes between point A and point B does not provide the same
service as a road which goes between point B and point C
(where, for instance, point C is diametrically opposed to point
A)15, carries the risk of obfuscating the ultimate nature of the
demand being satisfied. Except for that small portion of the total
volume of gas consumed that is used as a chemical feedstock,
the demand being satisfied by the transmission of gas is the
demand for energy.  The vast bulk of the market being served is
only really concerned about the cost of the energy which it
consumes. This is true even when consumers are cognisant and
concerned about the full social cost of their energy choice.
Considerations of social cost notwithstanding, energy

                                                          
15 Consider the relative utility of the road going to point C to the person located at point B who wishes
to get to point A.
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consumers may have their demand equally satisfied with energy
from gas that comes from 350km away or 1400km away, or by
electricity generated from coal, wind or nuclear power. In the
long run, the decision will be an economic one based on the
delivered cost.

Hence it may be appropriate to consider criterion (b) in a
broader sense than restricting the evaluation to terms merely
deriving from competing pipeline routes.  Too narrow an
interpretation of the "services" referred to in criterion (b) would
imply that a pipeline is always a monopoly unless another
pipeline were to exist, running physically parallel to it and
interconnecting with it at both ends.  It is a peculiar circumstance
that the Parmelia Pipeline does in fact meet even this restrictive
definition.

In terms of the primary transmission service which the Parmelia
Pipeline affords, this application will confine itself to
consideration of (i) the facilitation of supply of gas-on-gas
competition in the Perth metropolitan area and as far south as
Pinjarra, as well as (ii) the supply of a gas transmission service
from Dongara (and inlet points anywhere proximate to the
pipeline) to Perth and Pinjarra (and other outlet points,
potentially located anywhere along the pipeline).

A secondary service provided by way of coincidental location, is
the limited provision of direct connection gas distribution
services within a very small part of the Perth metropolitan user
market.

CMS contends that for the following reasons, criterion (b) is not
satisfied.

(i) Past history of competitive development.

In 1971 the Parmelia Pipeline was developed in order to supply
Perth with natural gas.  In 1984, the DBNGP, a pipeline having
approximately five times the maximum capacity of the Parmelia
Pipeline and ten times its current capacity, was constructed
parallel to it, but extending further north in order to supply
competing gas from the North West Shelf Gas Project to Perth.16

The DBNGP and the Parmelia Pipeline are interconnected at
Mondarra, the most northerly point at which the pipelines are
conveniently closest.  That both pipelines provide gas into the
Perth metropolitan market and points further south to Pinjarra is
unquestionable (refer to Attachment 2).  In so far as considering
whether the DBNGP provides the same "point-to-point" service
as the Parmelia Pipeline, the question becomes whether or not a

                                                          
16 A more detailed account is provided elsewhere in this application.
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gas producer in the northern Perth Basin can gain access to the
DBNGP. Certainly this is physically possible, however it has
been argued that the restricted gas quality specification for the
DBNGP is a barrier to such access. CMS refutes this.

For specific historic reasons, primarily contractual, the State
Government made some specific aspects of the gas quality
specification for accessing the DBNGP considerably more
restrictive than that which existed on the Parmelia Pipeline. It
has been argued that this technical restriction to access placed
the Parmelia Pipeline in a monopolistic position in regard to
transporting gas from Perth Basin producers to Perth. However,
technical and commercial arrangements have always existed to
overcome this restriction, borne out of a contractual commitment
to ensure the supply of a suitably rich feedstock gas to the
Wesfarmers LPG extraction facility.

For some smaller scale Perth Basin producers, the cost of
implementing a technical solution in order to meet the gas
quality inlet specification for the DBNGP would be an onerous
imposition given the advanced phase of project life cycle which
they are currently in. It would also generally be sub-economic by
comparison to not having to commit the expenditure and to
simply use the Parmelia Pipeline. However, this does not negate
the fact that a technical solution exists and that, were it not that
the Parmelia Pipeline offers a lower cost alternative, the cost of
implementing the technical solution would merely be subsumed
as a just another parameter in the original plant design of a
Perth Basin Producer.

Alternatively, if the Parmelia Pipeline had not existed and the
discovery of the Perth Basin fields had occurred after the
development of the DBNGP, then the development of those
fields would have proceeded on the basis of negotiating suitable
access to the DBNGP. It is difficult to conceive of the State
Government permitting a prevention of access by Perth Basin
producers on what amounts to a minor and, from the perspective
of operating a pipeline, arbitrary technicality, if for no other
reason than the benefits for security of supply that would have
resulted.

Moreover, as the fundamental reason for establishing the
DBNGP inlet gas quality specification was commercial17, a
commercial solution to accepting limited quantities of gas which
deviated by varying degrees from the average gas specification
would also be readily available. In terms of relative volumes,

                                                          
17 This largely stems from the fact that in its initial phases, the NWS Gas Project had a potential
problem in regard to the volumes of LPG it produced – too much to be absorbed in its LNG product but
insufficient to justify the expense of an export facility. Contracting to provide sufficiently LPG rich gas
in excess of normal consumer requirements such that Wesfarmers could viably extract LPG products at
Kwinana was a viable and rational solution.
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Perth Basin gas would only represent a small fraction of the total
DBNGP volume and hence the "dilution" effect is manageable.

In these specific circumstances, the option to control the
blending of gas inlet sources in order to maintain an acceptable
gas outlet quality specification was, is and continues to be a low
cost technical solution to managing somewhat disparate gas
qualities for the relative volumes involved.

It should be recalled that the gas supplied to Perth by the
Parmelia Pipeline was originally the sole source of natural gas
for use in the metropolitan area.  The difference in quality from
that which displaced it after 1984, is not so substantial as one
might conclude from some of the more esoteric technical
discussions.  In fact, since the privatisation and sale of the
DBNGP to a commercial pipeline operator, the previous
intransigence to accepting out-of-specification gas has been
replaced by a more pragmatic approach to this issue. Alternative
arrangements have recently been established for receipt into the
DBNGP of some Carnarvon Basin gas which competes with the
main North West Shelf Gas supply and differs to it in regard to
gas specification, demonstrating that gas quality is not an
insurmountable barrier to access on the DBNGP.

So it can be seen that in a historical sense, it has been
"economic to develop" another pipeline to provide the services
already provided by the Parmelia Pipeline in regard to (i) the
supply of natural gas to Perth, and (ii) the transportation of
natural gas from gas fields in the northern Perth Basin to Perth.

The fact that the DBNGP was not primarily intended to exactly
replicate the point-to-point services (to use the restrictive
definition) provided by means of the Parmelia Pipeline does not
negate the fact that it has been demonstrably economic to
replicate those services. Criterion (b) does not provide that
exogenous economic determinants such as this (that is the
economics of supplying gas from the North West Shelf to the
Perth domestic market) should be excluded from consideration
merely because the practical consequence (i.e. that the services
provided by the Parmelia pipeline were coincidently replicated)
was not necessarily the primary objective of developing the
alternate service. In fact (whether by omission or foresight), the
Code appears in this respect to recognise just such unique
circumstances as are faced by the Parmelia Pipeline. That is, it
competes in a monopoly market, not having the market
presence to cause the market to be redefined as a duopoly, but
bringing real competition to the very limited parts of the relevant
markets to which it has access.
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In terms of the viability of developing competing distribution
access to provide the services provided by the Parmelia
Pipeline, it needs to be considered that the Parmelia Pipeline is
only able to compete in this market to the extent that urban
encroachment has effectively brought the market to the pipeline.
With the urban encroachment has come the infrastructure which
attends it, roads, water, drainage, electricity and gas distribution.
Clearly, to the extent that the provision of public utilities is
economic and to the extent that this varies during the life-cycle
of such assets, it has been demonstrably "economic to develop"
these services.

(ii) Currently economic to develop another pipeline to provide
the services provided by means of the Parmelia Pipeline.

In the preceding section, we have seen that from an historical
perspective, criterion (b) is not satisfied.  However, this
continues to also be true looking forward into the future.

It should be recalled that the Parmelia Pipeline has a current
capacity of approximately 65TJ/day and a maximum capacity of
approximately 120TJ/day. The DBNGP, which runs parallel to it,
has ten times the Parmelia Pipeline's current capacity and five
times its maximum capacity. However the DBNGP is currently
operating at very near to full utilisation. Nonetheless, with the
addition of further compression, DBNGP capacity from Mondarra
to Perth could be expanded to provide for a further 120TJ/day of
gas transportation.  CMS has estimated that the cost of this
would be approximately A$45 million,18 reflecting one aspect of
the nature of pipeline construction economies of scale, that is
that (up to a point) marginal capacity can be developed at low
marginal cost.

It should be noted that this capital cost estimate compares very
competitively with the capital base for the Parmelia Pipeline of
A$62.5 million deemed by the Regulator in his Final Decision.

Hence it seems reasonable to conclude that it would certainly be
economically viable to "develop" capacity in the DBNGP (i.e.
invest in capacity which does not currently exist) in order to
provide the services (i.e. (i) the supply of gas to Perth and (ii) the
transportation of gas from Perth Basin producers to Perth)
already being provided by the Parmelia Pipeline.19

                                                          
18 CMS in-house estimate (including contingency for resolving the gas specification issue).
19 The fact that the owners of the DBNGP have stated that they would be unlikely to commit any
further capital expenditure under the conditions for returns of and on investment as laid out in the
Regulator's Draft Decision on the DBNGP is merely co-incidental and for CMS in this respect, a
fortuitous out-working of the undesired and unintended ramifications flowing from the implementation
of the Code being witnessed throughout Australia.



Application for Revocation of Coverage of Pipeline.doc  14/11/01  Page 23

The Regulator confirms this view, stating that there is a "low
likelihood that the assets would ever be duplicated or completely
replaced, given that augmentation of the Dampier to Bunbury
Natural Gas Pipeline would be a less costly means of providing
the same service potential of the Parmelia Pipeline".20

(iii) Development has realised social benefits with continuing
potential.

CMS notes the views expressed by the Tribunal in the EGP
Ruling21 that;

"in deciding whether it is "uneconomic" for a person other than the
provider of the existing pipeline to develop another pipeline, the
enquiry is not limited to a narrow accounting view of "uneconomic", or
simply issues of profitability. Rather "uneconomic" is to be construed
in a broader social cost benefit sense, in which the total costs and
benefits of developing another facility are brought into account."

In considering the nature of social efficiency and the need to
avoid "socially undesirable outcomes", the Tribunal also cites
and in its ruling, gives consideration to evidence provided in the
EGP case by the applicant's expert economist, Dr Ergas
regarding the three dimensions of "efficiency".22 These are
identified as productive efficiency (i.e. production at least cost),
allocative efficiency (i.e. allocation of services to those who
value them most highly) and dynamic efficiency (i.e. the
preservation of incentives for innovation and investment).

According to these interpretations of the coverage test, while it is
clear that in the accounting sense criterion (b) is not met, it
becomes necessary to also consider the wider social impacts
that result from the development of another pipeline which
replicates the services offered by the Parmelia Pipeline.
However in this particular case, the question is not merely
hypothetical – the test has been applied in reality with the
construction of a large capacity, parallel pipeline.

It should be recalled that the DBNGP was constructed and until
1998, operated by the Western Australian State Government. It
requires only small reference to Hansard to understand that the
State Government was firmly of the belief that the construction
of the DBNGP represented a considerable social and economic
benefit to the people of Western Australia.  That it has not in fact
realised considerable social benefits would be difficult to argue.

                                                          
20 Draft Decision on the Parmelia Pipeline Access Arrangement, OffGAR, 27 October 1999, section
7.3.3, page B-59.
21 Matter No 3 of 2000, (Application under section 38(1) of the Gas Pipelines Access law for the
review of the decision by the Minister for Industry, Science and Resources published on 16 October
2000 to cover the Eastern Gas Pipeline pursuant to the provisions of the National Third Party Access
Code for Natural Gas Pipeline Systems and the Gas Pipelines Access Law), Reasons for Decision,
Australian Competition Tribunal, 4 May 2001, page 15.
22 ibid, page 17.
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The development of another pipeline (the DBNGP) with the
capacity to provide the services already provided by means of
the Parmelia Pipeline brought with it, among other advantages,
social benefits in terms of providing access to the Perth market
for Carnarvon Basin producers, options for the competitive
supply of gas, geographical and temporal security of supply and
facilitated the development of the North West Shelf Domestic
Gas Project.

In terms of dynamic efficiency, the development of this "other
pipeline" has built upon the natural gas market originally
established by the Parmelia Pipeline and has expanded this
market beyond what would have otherwise been possible. The
consequential opportunities for investment, innovation and
development of markets upstream and downstream of gas
transmission have been substantial.

In terms of allocative efficiency, the development of increased
access between suppliers and consumers, the expansion of
markets and commercial options, and the augmentation (rather
than complete displacement) of declining reserves from the
Perth Basin must be seen as positive contributions.

It is unfortunate that these specific gains in allocative and
dynamic efficiencies are currently under threat from an apparent
emphasis by the Regulator on an exaggerated interpretation in
recent Draft Decisions of exactly what is constituted by
productive efficiency. That is an emphasis on tariff reductions
regardless of commercial consequences.

However, it is to be hoped that the public interest in maintaining
viable investment in infrastructure will yet prevail and be
reflected in the Regulator's final decisions.

Notwithstanding this threat to social welfare, it should be
recognised that the development of another pipeline has
certainly proven to be economic in a social sense, and that there
is no reason to believe that the potential for similar future
development (if not stifled by counter-productive regulatory
decisions) continues to afford future social benefits.

(iv) The Parmelia Pipeline is demonstrably not a monopoly.

Notwithstanding the discussion in the previous sections which
addresses interpretations of the specific words within the
criterion (b) coverage test (e.g. meaning of "access", "services",
"develop", "uneconomic", etc.), it should be recalled that the real
matter being tested under criterion (b) is whether or not the
pipeline in question represents a monopoly and hence should be
subject to regulatory control.
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A monopolist can be identified as having the following
characteristics:

* There are no close substitutes for the goods or services
that it provides,

* It is protected from competition by barriers to entry,

* It typically enjoys diminishing marginal costs (i.e.
economies of scale), and,

* By definition, it is either the only firm in the market or it
holds overwhelming dominance in that market.

As we have discussed, the services which are provided by the
Parmelia Pipeline are also provided by the DBNGP (in regard to
(i) the supply of gas to Perth and (ii) the transportation of gas
from Perth Basin producers to Perth), and by AlintaGas (in
regard to the limited geographical extent in which the Parmelia
Pipeline can contend for gas distribution customers).

Clearly "close substitutes" for the services provided by means of
the Parmelia Pipeline do exist.

A company might enjoy the protection from competition provided
by barriers to entry to the market which arise from technical
restrictions to accessing the market, or through some form of
franchise.  In the past, this latter form of protection was afforded
to the DBNGP (prior to corporatisation in 1995, in the lead up to
privatisation) and AlintaGas, which despite privatisation and the
promotion of full gas retail contestability, continues to enjoy
certain regulatory and structural advantages in this regard.

However, as has been previously discussed in this application,
the Parmelia Pipeline, being the product of private enterprise
from its inception, has never had either the protective franchise
or the commercial incentive to withhold access to the services
which it offers. The pipeline has a demonstrable history of open
access to Third Parties, whether they be Gas Producers,
consumers, traders or other providers of bundled services.

In regard to the existence of technical barriers, it has been
argued that producers in the northern Perth Basin have no
recourse but to use the Parmelia Pipeline as the gas inlet
specification precludes them from access to the DBNGP.  While
historically, it has been true that access to the DBNGP has been
restricted due to an inlet gas specification which arose out of
contractual reasons, this submission has already pointed out
that such a restriction is technically arbitrary. It can and has
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been overcome by the negotiation of a suitable commercial
accommodation.

Moreover, the matter has been addressed in some measure by
the Regulator in stipulated amendments to the proposed
DBNGP Access Arrangement.23  These state:

Amendment 9:

The Access Contract Terms and Conditions should be amended to
include a gas quality specification to apply from 1 July 2005, where
that gas quality specification is no more restrictive than the broadest
specification currently set out in Schedule 1 of the Dampier to
Bunbury Pipeline Regulations 1998.

and,

Amendment 10:

Sub-clause 2.3 of the Access Contract Terms and Conditions should
be amended to provide that the terms and conditions acceptable to
Epic Energy on which it may accept out of specification gas must be
reasonable.

It is also pertinent to consider the Regulator's required second
amendment in the DBNGP decision, in the discussion of which
he states;24

"There is also a potential, although not any imminent prospect, for
gas to be delivered to the DBNGP from gas fields in the Perth Basin
and the South West of the State.  Provision as part of the Firm
Service for receipt of gas into the DBNGP at locations other than in
the proposed Zone 1 would be consistent with the interests of Users
and Prospective Users utilising the Mondarra gas storage facility or
sourcing gas from the alternative fields."

The amendment states;

Amendment 2:

Clause 6 of the proposed Access Arrangement should be amended
to make provision as part of the Firm Service for receipt of gas into
the DBNGP at any location on the DBNGP.

Clearly the DBNGP is accessible by persons who might
otherwise use the Parmelia Pipeline. There is no technically
based market barrier which provides the Parmelia Pipeline with
a monopoly advantage.

CMS would however have to concede that the Parmelia Pipeline
does currently display the characteristic of diminishing marginal
cost. But this is hardly surprising given that it is currently utilised

                                                          
23 Draft Decision on Proposed Access Arrangement for Dampier to Bunbury Natural Gas Pipeline,
OffGAR, 28 June 2001, section 4.3.3, page B-49.
24 ibid, section 4.2.3.3, page B-38.
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at somewhat under 30% of its maximum capacity. It should also
be noted that in its present decommissioned compressor
configuration, its current capacity is approximately 55% of
maximum.  Hence it might be noted that some increase in
marginal cost would be incurred at some point if load were to
increase significantly above current levels. However it is dubious
that even such marginal capital expenditure as would be
required to realise full capacity would be undertaken under the
regulatory conditions presently stipulated.

Notwithstanding these issues, what really needs to be
considered is that the Parmelia Pipeline, howsoever configured,
has nothing like the economies of scale enjoyed by its much
larger competitors available to it. So in a relative sense, within
the markets in which it competes, the Parmelia Pipeline does not
enjoy any significant economies of scale.

Clearly, the Parmelia Pipeline is not the only firm in the markets
in which it competes.  In fact it enjoys only a diminutive share of
those markets. Hence it is clear that the Parmelia Pipeline does
not enjoy any element of "overwhelming dominance" in the
market.

In summary, it is apparent that the Parmelia Pipeline does not
have the characteristics that would classify it as a monopoly. As
such, it is in no position to extract monopoly rents.
Consequently, in the sense that criterion (b) is a test as to
whether the pipeline should be covered because it is a
monopoly, it fails the test.

Criterion (c): "that access (or increased access) to the services provided by means of
the pipeline can be provided without undue risk to human health or
safety"

It is obvious that criterion (c) is a test that relates to the
appropriateness for coverage of a pipeline rather than a test
appropriate to considering revocation.  In fact, CMS has no
reason to believe that continued access to the Parmelia Pipeline
on a commercial basis at current or increased levels cannot be
provided without undue risk to human health or safety.

While CMS is already operating on a minimal cost basis, it
continues to place a high priority on operational safety and takes
its obligations in this regard very seriously. It should be noted
however, that operational safety and ongoing maintenance are
intrinsically linked, and that as a consequence, maintaining a
safe natural gas pipeline necessitates an ongoing expenditure
programme.
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For any responsible Operator, expenditure on certain essential
levels of maintenance and hence safety, is considered non-
discretionary. However there is growing evidence to suggest that
the focus of the Code on the regulation of revenues to ensure
minimally acceptable rates of return (on sometimes imaginary,
artificially low capital asset valuations), may lead to constraints
on the ability of Service Providers to fund all but absolutely
minimal operational expenditures.  Certainly the Code is being
implemented in a manner which tends towards disincentives to
invest in capital works, the nature of which can extend beyond
merely capacity expansion but can also include items which
contribute to longer term operational integrity.

For the purposes of considering criterion (c) it is arguable that
"access", to the extent that it is intended to mean "access as
provided by coverage under the Code", and to the extent that
coverage under the Code is interpreted by Regulators to require
the regulation of revenue to minimal cost recovery plus sub-
commercial rates of return, may very well ultimately contribute
by way of disincentive to reduced levels of safety expenditure.

Given the imperative nature of the maintenance of safe and
reliable operations, especially in regard to the transmission and
distribution of natural gas with its attendant and inherent risks,
any such incentive towards compromising safety should be
considered an "undue" risk, within the context of criterion (c).

However, CMS contends that this is a generic consequence of
the manner in which the Code is being implemented and so
does not consider that the Parmelia Pipeline in particular is
subject to any immediate specific health or safety risk. It should
be noted though, that this is attributable to a culture of prudent
operator-ship and an ethos of compliance with safety regulation
under both industry and engineering standards as well as by
statutory obligation, and is despite the consequences of its
coverage under the Code. In time, it could be theoretically
argued that the disincentives provided by the Code could have a
detrimental effect on these standards.

In this regard, the safe continued operation of the Parmelia
Pipeline is no less afflicted by the disincentives afforded by the
Code through such mechanisms as the low permissible rate of
return, the relatively excessive burden and wasteful expenditure
on compliance with the Code, and the risk asymmetry borne of
the capital redundancy policy specified by the Regulator.

Furthermore, the competition inhibiting consequences of the
manner in which coverage of its monopoly competitors is being
given effect, threatens the ability of the Parmelia Pipeline to
continue to generate the cashflows necessary to fund ongoing



Application for Revocation of Coverage of Pipeline.doc  14/11/01  Page 29

essential expenditure. However this collateral effect of the
application of the Code to its competitors, is outside of the basis
of this application for revocation. Nonetheless, CMS considers
that it is a contextual consideration that is pertinent to the
Council's deliberations in this regard.

The primary matter for consideration in regard to criterion (c) is
that access to the services provided by means of the Parmelia
Pipeline before coverage was available, and was available on a
commercial basis which factored in the cost of essential
maintenance. Access as provided under coverage by the Code
comes at increased regulatory expense25 and is associated with
notional capital write downs in value (effectively another form of
regulatory expense) and substandard rates of return, if not
specific incentives to reduce expenditure. The commercial reality
of these mandatory impositions is a clear incentive to reduce all
expenditure where-ever possible.

To the extent that this regulatory incentive must eventually have
a negative influence on the firm's capacity for expenditure on
basic safety and essential long term operational needs, there is
a risk to safety. To the extent that an incentive that threatens
safety should arise at all, it is "undue".

Hence CMS contends that "access (or increased access)" as
provided by coverage under the Code with all of the attendant
consequences which that entails, is not currently provided in a
manner which could be described as not having implicit undue
risks to safety, and hence, human health.  Consequently it can
be argued that in the long term, criterion (c) may well not be
satisfied.

Criterion (d): "that access (or increased access) to the services provided by means of
the pipeline would not be contrary to the public interest"

CMS contends that to the extent that "access" in practical terms
means "additional rights of access provided by the Code which
did not exist in practical terms, prior to the application of the
Code", criterion (d) is not satisfied for the following reasons.

                                                          
25 Noting that under the funding arrangements implemented in Western Australia, Service Providers
bear, in addition to their own costs of compliance, the full cost of the maintenance and activities of the
Regulator and the Office of Gas Access regulation, as well as the consultants, fees and expenses
incurred by them.
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(i) Benefits of competition already exist.

In his Final Decision regarding the Parmelia Pipeline Access
Arrangement, the Regulator states in regard to transmission
tariffs;26

"If tariffs lower than established by this Final Decision are necessary
for CMS to be able to compete effectively against the DBNGP, this
remains a matter of commercial discretion for CMS and the Regulator
does not consider it appropriate or necessary to give attention to this
matter in this Final Decision."

In further reference to the transmission market, the Western
Australian Office of Energy has stated;27

"Given that in its area of operation the Parmelia Pipeline is expected
to be over the long term in direct competition with the Dampier to
Bunbury Natural Gas Pipeline..."

In regard to the distribution market and as previously quoted in
this application, the monopoly service provider in the distribution
market (AlintaGas) recognises the competitive presence of the
Parmelia Pipeline, stating;28

CMS is in the unique position of being able to choose not to use the
metropolitan distribution system in delivering gas to these areas,
allowing CMS to circumvent the government's gas deregulation
timetable. This has enabled CMS to compete directly with AlintaGas
for the business of both large and small customers that are close to
the Parmelia pipeline."

AlintaGas has already indicated its own competitive response to
the presence of a contender, stating;29

"AlintaGas has successfully retained the business of over a dozen
other contract customers in the face of strong competition from
CMS."

From the preceding text of this application and these inadvertent
affirmations, it is clear that CMS is engaged in commercial
competition within the transmission and distribution markets.
This is not new. As we have discussed, the Parmelia Pipeline
has been engaged in commercial competition for years
preceding the breakup and privatisation of the state owned
monopoly, and the introduction of the Code.

                                                          
26 Final Decision on Parmelia Pipeline Proposed Access Arrangement, OffGAR, 20 October 2000,
section 4.8.4, page B-104.
27 Western Australian Office of Energy, cited in Parmelia Draft Decision, OffGAR, 27 October 1999,
section 7.3.3, page B-58
28 Submission to the Office of Gas Access Regulation [on] Parmelia Pipeline Ring Fencing
Arrangements, AlintaGas Trading Division, 8 May 2000, page 2.
29 ibid.
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Although the geographical extent of the downstream market
comprising of small and medium industrial customers and the
distribution network accessible to the Parmelia Pipeline is small,
in those areas where it can compete, it has been indirectly
effective in bringing the advantages of lower prices to
consumers. Customers who have had the good fortune to be
located within commercially viable proximity to the Parmelia
Pipeline have enjoyed discounts from the incumbent monopoly
not available to other customers serviced by the distribution
network – even when these contestable customers have not
switched from AlintaGas to the Parmelia Pipeline.

In this regard it is important to make the distinction between the
"competitive" response of the incumbent monopoly (as already
detailed in previous sections of this application) and any
exercise of market power or ability to set prices on the part of
CMS.

If CMS were able to exercise any market power, the appropriate
test would be its ability to increase and sustain prices by even a
small amount. This is something it quite obviously cannot do.
Even by introducing competitive gas pricing (in terms of the total
cost of delivered gas), the ability of the incumbent monopoly to
cross-subsidise as permitted by its size and market dominance
and enshrined in its approved Access Arrangement, means that
CMS and the upstream customers which it services, can only be
price takers in the downstream consumer market.

It should be considered that it is not coverage of the pipeline but
the presence of the Parmelia Pipeline (which arose out of
commercial imperatives) which has given rise to competition and
price reductions.  It should also be emphasised that revocation
of coverage does not mean that availability of access to the
Parmelia Pipeline will in any way be diminished.

(ii) Coverage is contrary to public interest as increased costs
reduce the ability for the Parmelia Pipeline to compete.

As outlined in preceding sections of this application, the cost
incurred by CMS in complying with Code coverage of the
Parmelia Pipeline is substantial.  In fact, under the funding
arrangements enacted in Western Australia (and in contrast to
the regulatory funding arrangements elsewhere in Australia), the
full cost of maintaining the Regulator and the supporting Office
of Gas Access Regulation and any consultant costs, fees and
expenses incurred by them is borne by the Service Providers.
This, along with the Service Provider's own cost of compliance,
is the unavoidable price of "access (or increased access)" as
afforded by application of the Code, even though open access
was demonstrably already available to third parties wishing to
transport gas on the pipeline.  Regardless of any lack of benefit,
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the Code intends that these costs should ultimately be borne by
the customers of the covered pipeline.

CMS contends that neither it, nor any current or potential User of
the services which it provides by means of the Parmelia Pipeline
have received, or are likely to receive, any benefit in any way as
a result of the costs which CMS has incurred and continues to
incur as a consequence of coverage under the Code.

On the contrary, as the most diminutive element in the markets
in which it competes in terms of both scale and geographical
extent, the Parmelia Pipeline is disproportionately
disadvantaged by the imposition of the costs of compliance with
the Code. Without the economies of scale enjoyed by its much
larger competitors, this cost burden has a direct and adverse
impact on the competitive ability of the Parmelia Pipeline.

Revocation represents a substantial reduction in costs that
would otherwise ultimately be recovered through higher prices
than commercially established.  Hence approval of revocation
for the Parmelia Pipeline is, on balance, likely to contribute more
to the promotion of competition than coverage has been
demonstrated to contribute.

(iii) Coverage imperfectly substitutes and distorts already
effective market forces.

The application to the Parmelia Pipeline of a regime, the Code,
which was primarily designed to regulate monopolistic behaviour
for the purposes of achieving the objectives laid out in the Code,
is entirely inappropriate.

Whilst the Parmelia Pipeline might have originally been a
technical monopoly, it has also demonstrated voluntary third
party access on commercial terms since 1982.

The Tribunal has recently observed a number of times that
regulatory controls designed to mimic the operation of a free
marketplace are second best to the outcomes produced by
actual competition. In the EGP Decision, the Tribunal concluded
that "coverage would substitute regulation for the market, when
the market has been shown to be exercising effective discipline
over market power".30 These conclusions apply even more
directly in regard to the markets in which the Parmelia Pipeline
competes, as well as to the extent to which its existence impacts
related markets both upstream and down.

                                                          
30 Matter No 3 of 2000, (Application under section 38(1) of the Gas Pipelines Access law for the
review of the decision by the Minister for Industry, Science and Resources published on 16 October
2000 to cover the Eastern Gas Pipeline pursuant to the provisions of the National Third Party Access
Code for Natural Gas Pipeline Systems and the Gas Pipelines Access Law), Reasons for Decision,
Australian Competition Tribunal, 4 May 2001, page 11.
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While it continues to be barred (for the time being) from
accessing the residential downstream distribution market, the
Parmelia Pipeline has long competed (within its restricted area
of access) with the metropolitan gas distribution utility for the
supply of gas to industrial customers. Even where CMS has
been unsuccessful in winning business from these gas
customers, they have benefited from reduced gas supply costs
as a result of the strategy of selective price discrimination
employed by AlintaGas to retain their business and maintain its
own monopolistic position. It is the physical and commercial
existence of the Parmelia Pipeline and not its coverage under
the Code that has been responsible for these price reductions.

Since 1984 and the development of the much larger DBNGP
which runs parallel to the Parmelia Pipeline, the DBNGP has
been in direct competition with the Parmelia Pipeline for
transmission business.  While technical barriers of access to the
DBNGP in regard to gas quality specification have been claimed
by some to represent a monopolistic "hold" over northern Perth
Basin producers, these issues have always been, in the past as
they are today, readily solvable.  That it continues to compete is
testimony to the effectiveness of the Parmelia Pipeline in
defining and serving niche markets, inadequately serviced
(historically) by the state owned, and subsequently privatised,
gas transmission monopoly.

In terms of its cost efficiency, the Parmelia Pipeline cannot be
compared with a monopolistic government or semi-government
utility having the need for external incentive mechanisms in
order to deflate traditionally well padded public purse budgets.
Nor can it be compared to a newly privatised public utility which
may for some years need to be incentivised to operate more
efficiently.

It is obvious that the Parmelia Pipeline has always been
operated on a commercial basis. In the past it was a fully
utilised, integral part of a significant project owned and operated
by an upstream Exploration and Production company. Then it
may have enjoyed a larger budget commitment than what it
currently does. Times have changed, and so has ownership,
spare capacity and the need for operational redundancy. If
anything, these changes have forced increases in the level of
economic efficiency and commercial competitiveness required of
the asset.  As a consequence, the Parmelia Pipeline is currently
operated at exceptional levels of operational and commercial
efficiency, within the bounds of economy of scale.

In this case, coverage is clearly not even a "second best"
outcome when the desired efficient competitive outcome was
already in effect. In fact in regard to the Parmelia Pipeline,
coverage is counter-productive to the intended outcomes.
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Attachment 1: HISTORICAL OVERVIEW OF PARMELIA PIPELINE

(From Parmelia Access Arrangement Information, as proposed to the Western
Australian Independent Gas Access Regulator, May 1999)

1.0 Historical Overview

The Parmelia Pipeline was constructed and commissioned in 1971.  This
makes it, along with the Longford to Dandenong pipeline in Victoria, the Roma
to Brisbane pipeline in Queensland and the Moomba to Adelaide pipeline in
South Australia, one of the first natural gas pipelines in Australia.

The Parmelia Pipeline has played a key role in the development of Western
Australia, and today occupies a position which is unique amongst natural gas
transmission pipelines in the country.  It is therefore informative to present a
brief history of the pipeline to place its current position in context.

Natural gas was first discovered in the Perth Basin in 1964 at Yardarino, near
the coastal fishing town of Dongara, located approximately 350 kilometres
north of Perth.  In the same year, drilling near the town of Gingin, located
approximately 80 kilometres north of Perth, discovered a field which was
given the town's name.  Subsequent drilling in 1966 discovered the Dongara
and Mondarra fields, located near Dongara.  In 1971, the Walyering field,
located midway between Perth and Dongara, was discovered.

The Yardarino, Gingin, and Mondarra fields proved to be comparatively small,
but the Dongara field provided a sufficient reserves base to underpin a new
development.  Consequently, the Parmelia Pipeline was constructed to deliver
natural gas to industrial, commercial, and residential consumers in the Perth
area.

Commissioned in 1971, the Parmelia Pipeline comprises approximately
416km of DN 350 mm (NPS 14 inch) main line and approximately 21 km of
sales laterals.  The environmental management programme put in place first
during construction and then during subsequent operation was one of the first
of its kind in Australia.  The work of Harry Butler and others set the standard
for many oil and gas projects which followed.

Initial customers included the Midland Brick Company, Swan Cement,
Western Mining, Alcoa, the Fremantle Gas and Coke Company, and the
(then) State Electricity Commission (SEC).  Supply to industrial customers
facilitated the substitution of alternate fuels with more 'environmentally
friendly' natural gas.  Supply to the SEC and the Fremantle Gas and Coke
Company facilitated the replacement of manufactured gas with natural gas for
the domestic (commercial and household) market in the Perth metropolitan
area.  This domestic supply was provided continuously from 1971 to 1984.

To increase the capacity of the pipeline as gas demand in the Perth area
grew, five compressor stations were constructed along its length progressively
over time.  Each station was equipped with one or two gas turbine driven
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centrifugal compressors.  Provision for an additional compressor station (near
Muchea) was made, but this facility was never constructed.

As flow through the pipeline declined as the Dongara field depleted, selected
compressor stations were decommissioned.

The progressive depletion of the Dongara gas field through the 1970s and
lack of exploration success in the Perth Basin prompted the State government
to seek new gas supplies.  During the early 1980s it negotiated with the North
West Shelf joint venture for the purchase of gas by the State Energy
Commission of Western Australia (SECWA, later AlintaGas) from the North
Rankin, and later Goodwyn, offshore fields.

The Dampier to Bunbury Natural Gas Pipeline (DBNGP) was constructed by
SECWA in 1983 / 84 to transport North West Shelf gas from the Carnarvon
Basin to markets in and around Perth.  The DBNGP runs close to the
Parmelia Pipeline for much of the latter's length.

In the early 1980s the Woodada gas field, located approximately 10
kilometres west of the Parmelia Pipeline's Compressor Station 1, was
discovered by a joint venture lead by Hughes and Hughes.  Starting in 1982,
gas from Woodada was transported by the Parmelia pipeline on behalf of
SECWA to permit a ramp up of the Perth gas market in anticipation of the
availability of North West Shelf gas.

In 1984, North West Shelf gas replaced Dongara gas as the source of supply
to the Perth household and commercial market segments.  The Parmelia
Pipeline continued to supply industrial customers, providing the majority of
these with a dual supply in conjunction with gas from the DBNGP.

In 1990, the Beharra Springs gas field, located adjacent to the Parmelia
Pipeline approximately half way between Dongara and Compressor Station 1,
was discovered.  After the field was declared commercially viable, all gas
produced was (and currently is) transported to market via the Parmelia
Pipeline.

In 1994, a connection was established at Mondarra (near Dongara) to connect
the DBNGP and Parmelia Pipeline to facilitate the transport of associated gas
from oil production operations on Thevenard Island to consumers in the Perth
area.  That midstream component of the gas chain, involving four separately
owned pipelines and a third party gas processing facility, is currently the most
complex in Australia.  In recent times, the Mondarra interconnection has been
used to permit the transport of third party gas through the DBNGP and the
Parmelia Pipeline from producers in the Carnarvon Basin to markets in the
Perth area.

In July 1997 CMS purchased the Dongara, Yardarino, and Mondarra fields
and the Parmelia Pipeline.  It subsequently sold the Dongara and Yardarino
field reserves to Arc Energy, but retained the gas gathering system for these
fields and the associated gas processing plant.  The depleted Mondarra field
is being developed by CMS as a gas storage field.
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2.0 What Makes the Parmelia Pipeline Unique

The Parmelia Pipeline is unique among natural gas transmission pipelines in
Australia.  The reasons for this are presented below.

2.1 Industry Structure

The Parmelia Pipeline is not a natural monopoly.  This makes the Parmelia
Pipeline different from other natural gas transmission pipelines in Australia.

The industry structure within which the Parmelia Pipeline operates is
characterised by four major components. These are:

1) The Dampier to Bunbury Natural Gas Pipeline is a direct and
formidable competitor to the Parmelia Pipeline in the gas transmission
market.

2) The AlintaGas distribution system is a direct and formidable competitor
to the Parmelia Pipeline in the Perth area gas delivery market.

3) The Parmelia Pipeline holds a small fraction of the total market share in
both the gas transmission and delivery markets.

4) The Parmelia Pipeline is physically incapable of gaining or holding a
majority share in either of the gas transport markets in which it
operates, because of its small ultimate capacity compared to that of the
DBNGP and its restricted geographic extent compared to that of the
AlintaGas distribution network.

The fact that the Parmelia Pipeline does not and can not hold a share of the
relevant market which is in any way comparable to the share held by the
DBNGP or AlintaGas means that neither industry structure is a duopoly.

Rather, the Parmelia Pipeline finds itself in a position of facing competitors
who can exert monopoly power through their holding well in excess of 90
percent of the (distinct) gas transport markets in which they operate.

The only chance the Parmelia Pipeline has of becoming a monopoly
transmission pipeline is for the DBNGP to cease operation.  Similarly, the
Parmelia Pipeline could dominate the market for delivery of gas only if the
AlintaGas distribution network no longer existed in operational form.  Given
the critical strategic position held by these direct competitors in the State's
energy infrastructure, cessation of their operations is extremely unlikely.
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2.2 Position in the Gas Chain

CMS' Western Australian operations provide gas transportation and
associated services only. CMS is neither a producer nor an end user of
natural gas in this state.

2.3 Commercial History and Future Outlook

The Parmelia Pipeline pioneered third party gas transport in Western
Australia.  It did this as a pipeline which has been privately owned for its entire
operating life.

No potential user has ever been denied access to the Parmelia Pipeline.

Further, all gas producers who have the choice of pipeline utilise the Parmelia
Pipeline.

The Parmelia Pipeline strives to become known as 'the friendly pipeline'
because of its customer focus and willingness to provide gas transport and
associated services on terms and conditions which are quite different to those
currently offered by its direct competitors.  CMS views superior service as one
of the few available counters to the strong market positions held by the
DBNGP and the AlintaGas distribution system.

Further, CMS view an increase in throughput as a prerequisite for the
continued future operation of the Parmelia Pipeline.  Thus, access by third
parties constitutes a critical success factor for CMS and the Parmelia Pipeline.
Such access is available for parties seeking both inputs to the Parmelia
Pipeline from gas production operations and other pipelines, and outlets from
the Parmelia Pipeline into end user premises and third party gas transport and
delivery systems.

2.4 Unique Overall Position

The Parmelia Pipeline currently operates under conditions of strong
competition, and is likely to continue to do so for the balance of its operating
life.

Therefore, the Parmelia Pipeline is not a natural monopoly.

Further, the Parmelia Pipeline is not part of a duopolistic or oligopolistic
industry structure because of its inability to gain or hold a significant share in
either of the two gas transport markets in which it operates.

The core business of the Parmelia Pipeline's owner is the transportation of
natural gas, and not gas production or gas consumption.  Therefore, the
Parmelia Pipeline is not part of a vertically integrated industry structure.
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These facts mean that the primary drivers for Open Access legislation simply
do not apply to the Parmelia Pipeline, because it operates in an environment
of actual and potentially onerous competition.

Thus, the regulatory creation of conditions of 'synthetic competition' is
unnecessary.

However, the presence of large and potentially overpowering competitors
means that the Parmelia Pipeline could feasibly be disadvantaged by the
abuse of monopoly power by these competitors.
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