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 Executive Summary 
Port of Newcastle Operations Pty Limited (as trustee for the Port of Newcastle Unit Trust) 
(PNO) submits that the National Competition Council (NCC) should recommend to the 
designated Minister that the declaration of the following service (Service) made by the 
Australian Competition Tribunal on 16 June 2016 be revoked pursuant to s 44J of the 
Competition and Consumer Act 2010 (Cth) (CCA): 

The provision of the right to access and use the shipping channels (including berths 
next to wharves as part of the channels) at the Port [of Newcastle], by which vessels 
may enter a Port precinct and load and unload at relevant terminals located within the 
Port precinct and then depart the Port precinct 

1.1 Basis for revocation 

PNO submits that the declaration of the Service should be revoked because: 

1. Under s 44J(1) of the CCA, the NCC is empowered to recommend to the designated 
Minister that a declared service be revoked where it considers that one or more of 
the declaration criteria in s 44CA are not satisfied in respect of that service. 

2. The declaration criteria in s 44CA (a) and (d) (previously criterion (f)) are not satisfied 
in respect of the Service, following amendments to the CCA which came into effect 
from 6 November 2017. 

3. Under the new criterion (a), the relevant question is whether increased access, on 
reasonable terms and conditions, as a result of a declaration would promote a 
material increase in competition in at least one market (whether or not in Australia), 
other than the market for the service.   

4. There is no basis to conclude that this criterion (a) is satisfied in relation to the coal 
export market or any other related market for the following reasons:  

a. Firstly, in considering a future with and without declaration, consideration 
must be given to the terms that would apply in each future. There is no basis 
to conclude that any reasonable terms and conditions imposed as a result of 
declaration are likely to be more favourable to coal producers than the 
current terms;  

b. Secondly, even if it is assumed that the reasonable terms and conditions as a 
result of declaration will be more favourable for users (including by imposing 
a greater pricing constraint and achieving greater certainty) than the terms 
and conditions in the future without declaration, criterion (a) would still not 
be satisfied because those terms would not promote a material increase in 
any dependent markets for the following reasons:  

i. The coal export market is a global, highly competitive market;  

ii. Port charges are a very small percentage of the total cost of coal. Even 
if those charges were to increase significantly, they would remain a 
very small percentage;  

iii. Coal producers face much greater uncertainty from other sources, 
principally in relation to fluctuations in the price of coal, than they do 
in relation to the future cost of the Service;  
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iv. PNO does not have an incentive to exert market power so as to 
adversely affect competition in dependent markets. Rather, PNO has 
an incentive to maintain coal volumes and not price coal producers 
out of the market, given it is: (i) not vertically integrated; (ii) heavily 
reliant on coal volumes for its revenue; and (iii) has excess capacity. 
These economic incentives are reinforced by the Port’s contractual 
obligations to the State of NSW (the State) and other regulatory and 
legal oversight under relevant State and Commonwealth legislation; 

v. PNO does not have the ability or incentive to adversely affect 
competition in dependent markets by means of price discrimination 
between coal producers or coal vessels;  

vi. Even if declaration was to bring about an increase in the volume of 
coal shipped through the Port, it does not necessarily follow that this 
would promote a material increase in competition in the coal export 
market; and  

vii. In the absence of any material increase in competition in the coal 
export market, there is no basis to conclude that there would be any 
increase in competition in any other related market.  

5. Under the new criterion (d), the relevant question is whether increased access to the 
Service, on reasonable terms and conditions, as a result of the declaration of the 
Service would promote the public interest. Unlike the previous criterion (f), this 
provision requires the Minister to be positively satisfied. The matters to which the 
Minister can have regard are broad, subject to the limitation that those matters must: 
(i) include the matters identified in s 44CA(3); and (ii) exclude the matters identified 
in criteria (a) to (c).   

6. In the present case, none of the matters identified in s 44CA(3)(a) and (b) provide a 
basis for the Council to be positively satisfied that declaration would promote the 
public interest.  

7. There are no other matters of which the Port is aware that would provide a basis for 
the Minister to be positively satisfied that declaration of the Service would promote 
the public interest.   

1.2 Overview 

The following sections set out PNO’s position with respect to revocation in detail as follows: 

• Section 2 outlines the legislative provisions in the CCA which empower the NCC to 
recommend declaration; 

• Section 3 provides an overview of relevant services offered and charges imposed by 
PNO at the Port; 

• Section 4 summarises the background to PNO’s application for revocation; 

• Section 5 contains an analysis of the legislative amendments to criterion (a) of the 
declaration criteria and how PNO submits the NCC should interpret these; 

• Section 6 applies new criterion (a) to the present application to demonstrate that 
criterion (a) is not satisfied; and 
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• Section 7 provides an overview of new criterion (d) and its application to the Service 
to demonstrate that criterion (d) is also not satisfied.  
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 Application for revocation pursuant to s 44J(1) of 
the CCA – legislative basis for revocation 

The NCC may recommend to the designated Minister, pursuant to s 44J(1) of the CCA, that 
the declaration of the Service be revoked. The NCC must have regard to the objects of Part 
IIIA in deciding whether to recommend revocation. 

The NCC cannot recommend revocation unless, relevantly, it is satisfied that, at the time of 
the recommendation, s 44H(4) would prevent the service concerned from being declared (see 
s 44J(2)(b)). 

Subsection 44H(4) provides that the designated Minister cannot declare a service unless he or 
she is satisfied of all of the declaration criteria for the service. Accordingly, if the NCC considers 
that one or more of the declaration criteria are not satisfied in respect of the Service it should 
recommend revocation. 

The declaration criteria are set out in s 44CA(1) of the CCA: 

(a) that access (or increased access) to the service, on reasonable terms and conditions, 
as a result of a declaration of the service would promote a material increase in 
competition in at least one market (whether or not in Australia), other than the market 
for the service; and 

(b) that the facility that is used (or will be used) to provide the service could meet the total 
foreseeable demand in the market: 

(i) over the period for which the service would be declared; and 

(ii) at the least cost compared to any 2 or more facilities (which could include the 
first mentioned facility); and 

(c) that the facility is of national significance, having regard to: 

(i) the size of the facility; or 

(ii) the importance of the facility to constitutional trade or commerce; or 

(iii) the importance of the facility to the national economy; and 

(d) that access (or increased access) to the service, on reasonable terms and conditions, 
as a result of a declaration of the service would promote the public interest. 

The declaration criteria were relevantly amended by the Competition and Consumer 
Amendment (Competition Policy Review) Act (2017) (Amendment Act), which came into effect 
in November 2017. Subsection 19(3) of the Amendment Act provides that the amended   
s 44J(2) applies in relation to declarations made before, on or after the commencement of s 
19. Accordingly, the revocation of the declaration of the Service is to be considered by 
reference to the amended declaration criteria, as set out above. 
 
For the reasons that follow, criteria (a) and (d), as amended, are not satisfied in respect of the 
Service, and accordingly s 44H(4) cannot be satisfied and would prevent the Service from 
being declared. Therefore, the NCC should recommend to the designated Minister that the 
declaration of the Service be revoked.   
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 Service and charges 

3.1 The Service and the Port 

As noted above, the declared Service comprises: 

The provision of the right to access and use the shipping channels (including berths next to 
wharves as part of the channels) at the Port of Newcastle (Port), by virtue of which vessels may 
enter a Port precinct and load and unload at relevant terminals located within the Port precinct 
and then depart the Port precinct. 

PNO is the operator of the Port of Newcastle (the Port), including the Service, under a 98-year 
sublease from the State which commenced on 30 May 2014.  

PNO’s joint shareholders are The Infrastructure Fund and China Merchants Port Holdings 
Company Limited. 

PNO is responsible for the overall management and operation of the Port, including vessel 
scheduling, wharf and berth side services, maintenance dredging and other support services. 
The State has retained regulatory oversight of the Port as well as responsibility for a range of 
maritime safety and security functions, including emergency response, the Harbour Master, 
Port Safety Operating Licence and pilotage functions.  

In 2017, the Port handled approximately 167 million tonnes of trade and 2,326 vessel visits. 
This included 159 million tonnes per annum (mtpa) of coal exports and 1,757 coal vessel visits. 

3.2 Port charges 

As the port operator and the relevant port authority, PNO has power to set Port charges under 
the Ports and Maritime Administration Act 1995 (NSW) (PAMA Act).1 PNO publishes a 
schedule of port charges on an annual basis which sets out the charges applying to Port users. 
PNO charges the same prices to all coal vessels, and does not price discriminate between coal 
vessels. Additionally, PNO may enter into agreements with any person liable to any charge 
levied under Part 5 of the PAMA Act.2 PNO currently has such agreements with a number of 
cruise shipping lines for navigation service charges for visiting cruise ships, but has no current 
agreements in respect of other vessels.  

PNO is required under ss 79 and 80 of the PAMA Act to publish a list of its charges and provide 
notice of proposed changes to the charges to the Minister and on its website. 

Annexure A contains a summary of charges at the Port applying to coal vessels since 1991, 
including the current prices. 

Not all of the charges listed in Annexure A relate to the declared Service.  The two key current 
charges that apply to the declared Service are: 

1. a “Navigation Service Charge” which is levied on all vessels at the time of entry into 
the Port for the general use of the Port and its infrastructure.3 The Navigation Service 
Charge is calculated by reference to the gross tonnage of the vessel in accordance 
with section 50 of the PAMA Act. The “owner” of the vessel (as defined in s 48 of the 
PAMA Act), which can include the charterer of the vessel, is liable to pay the 
Navigation Service Charge.  PNO also levies a Port Security Charge (which is part of 

_________________________________ 
1 Section 47, PAMA Act. 

2 See section 67, PAMA Act. 

3 See Division 2 of Part 5, PAMA Act, “Navigation service charges”. 
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the Navigation Service Charge for the purposes of the PAMA Act but listed separately 
in the schedule of charges); and  

2. a “Wharfage Charge” which, for cargo loaded at the coal terminals at the Port, is levied 
for use of the berthing box and berth-specific dredging and surveying.4 The Wharfage 
Charge for cargo loaded at other wharves at the Port includes additional services 
(outside the scope of the declared Service) and therefore is higher than the Wharfage 
Charge levied in respect of coal. The Wharfage Charge is calculated by reference to 
the quantity of coal loaded or unloaded in accordance with s 61(2) of the PAMA Act. 
For cargo loaded at the Port, the Wharfage Charge is invoiced to, and paid by, the 
owner of the cargo at the time immediately before loading (usually the coal 
producer).5 

The Navigation Service Charge is the most significant Port charge.  It is not paid by coal 
producers unless the producer is the charterer of the vessel (which PNO understands occurs 
only rarely). PNO understands that the Navigation Service Charge is customarily paid for by 
coal purchasers.  

A “Site Occupation Charge” (levied for occupation of all or part of a “site”, such as a site for 
stevedoring operations) and a “Ship Utility Charge” (for the supply and provision of facilities 
and services to supply water to vessels and electricity for vessel operations) are also levied on 
non-coal vessels (but not coal vessels). 

 

 

 

  

_________________________________ 
4 See Division 5 of Part 5, PAMA Act, “Site occupation charges and wharfage charges.” 

5 See section 61(3)(b), PAMA Act. 
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 Background to declaration 
On 13 May 2015, Glencore Coal Pty Ltd (Glencore) applied to the NCC for a recommendation 
that the Service be declared.  Glencore’s application focussed on the use of the Service by coal 
vessels.  

On 2 November 2015, the NCC made a final recommendation to the designated Minister that 
the Service not be declared on the basis that the NCC was not satisfied of criterion (a) (as then 
in force) in respect of the Service.  

On 8 January 2016, the designated Minister, the Hon Mathias Cormann MP, Acting Treasurer 
of the Commonwealth of Australia, decided not to declare the Service. 

The Minister found,6 on the recommendation of the NCC, the following dependent markets 
were relevant for the purposes of considering whether criterion (a) was satisfied:  

1. a coal export market; 

2. markets for the acquisition and disposal of exploration and/or mining authorities; 

3. markets for the provision of infrastructure connected with mining operations, 
including rail, road, power and water; 

4. markets for services such as geological drilling services, construction, operation and 
maintenance; and 

5. a market for the provision of shipping services including shipping agents and vessel 
operators, of which ships exporting coal from the Port of Newcastle are part. 

The Minister rejected Glencore’s contention that there is also a distinct market for the 
financing of coal mining projects in the Hunter Valley.7 This was on the basis that: (i) finance 
for Hunter Valley coal project is available through a range of financing markets both within 
Australia and internationally; (ii) there is no evidence that there is a limited pool of 
substitutable financiers or financial instruments for coal projects in the Hunter Valley; and (iii) 
there is no evidence that those financing coal mines in the Hunter Valley are unable to finance 
a range of other projects that are part of a similar class of assets.8  

Having determined the relevant dependent markets, the Minister did not accept Glencore’s 
arguments that future changes in Port charges were likely to materially affect competition in 
those markets and decided not to declare the Service.9   

On 29 January 2016, Glencore applied to the Australian Competition Tribunal (Tribunal) under 
s 44K(2) of the CCA for a review of the Minister’s decision.  

On 16 June 2016, the Tribunal set aside the Minister’s decision not to declare the Service and 
declared the Service for a period of 15 years commencing on 8 July 2016 and expiring on 7 
July 2031.10  

_________________________________ 
6 Minister’s Statement of Reasons at pp 2 – 3.  

7 Minister’s Statement of Reasons at p 3.  

8 Minister’s Statement of Reasons at p 3.  

9 Minister’s Statement of Reasons at p 4. 

10 Application by Glencore Coal Pty Ltd [2016] ACompT 6 and Application by Glencore Coal Pty Ltd (No 2) [2016] 
ACompT 7. 
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The Tribunal proceeded on the basis (at [38]) that the dependent markets identified by the 
Minister were the relevant markets for the purposes of considering whether criterion (a) was 
satisfied. Like the Minister, the Tribunal was not persuaded that there was a separate market 
for the financing of coal producers in the Hunter Valley (at [111]). 

The Tribunal’s decision to declare the Service was made on the basis that the proper 
construction of criterion (a) (as then in force), required a comparison of the state of 
competition in dependent markets with and without access to the Service (without regard to 
existing or likely future actual usage of the Service). The Tribunal said that this construction 
was mandated by the Full Federal Court’s decision in Sydney Airport Corporation v Australian 
Competition Tribunal (2006) 155 FCR 124 (Sydney Airport FC). 

Applying this construction, the Tribunal held that the application of criterion (a) was “quite 
straightforward”(at [112] – [113]).  

To paraphrase Sydney Airport FC at [91] and [92]: the Service providing access to the shipping 
lanes is a natural monopoly and PNO experts monopoly power; the Service is a necessary input 
for effective competition in the dependent coal export markets as there is no practical and 
realistically commercial alternative; so access to the Service is essential to compete in the coal 
export market. In the circumstances … s 44H(4)(a) must have been satisfied.  

Against the possibility that its construction of criterion (a) was in error, the Tribunal went on 
to consider criterion (a) on the basis advanced by the NCC and PNO, namely that this was a 
case involving increased access, rather than access. Applying that construction, the Tribunal 
held that criterion (a) would not be satisfied in respect of the coal export market or any of the 
other relevant markets. As the Tribunal recognised (at [139]), if “the impact of increased 
access on the coal export market is not such as to satisfy the Tribunal that it would promote a 
material increase in competition in that market, it is difficult to see how there would be the 
flow-on effects on the derivative markets”.  

The Tribunal rejected PNO’s contention that the Minister’s decision should be affirmed under 
criterion (f) (now criterion (d)),and determined that it was satisfied that access (or increased 
access) to the Service would not be detrimental to the public interest (at [171]). 

On 13 July 2016, PNO applied to the Federal Court for judicial review of the Tribunal’s decision.  

On 16 August 2017, the Full Court of the Federal Court dismissed PNO’s application for judicial 
review of the Tribunal’s decision to declare the Service, and upheld the Tribunal’s construction 
and application of the then criterion (a) and (f).11  

The Full Court held that the Tribunal had correctly applied the Full Court’s earlier decision in 
Sydney Airport (at [89]):  

[The Tribunal] held correctly that the effect of that decision was to preclude, in a consideration 
of criterion (a), a comparison with whatever usage or access the service provider does or will 
provide voluntarily or with the terms on which the service provider provides voluntarily such 
usage or access (at [103]). It correctly concluded that the application of the principles enunciated 
in Sydney Airport Full Court to the case before it was quite straightforward. The Service providing 
access to the shipping lanes is a natural monopoly and PNO exerts monopoly power. The Service 
is a necessary input for effective competition in the dependent coal export market and there is 
no practical or realistic commercial alternative and it follows that access to the Service is 
essential to compete in the coal export market (at [113]).  

_________________________________ 
11 Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal [2017] FCAFC 124. 
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Further, the Full Court held that its previous construction of criterion (a) in Sydney Airport “is 
correct and is an unaffected by the amendments made by the 2006 Amending Act or by the 
[High Court’s] decision in Pilbara12” (at [136]). 

The Full Court went on to consider the Tribunal’s factual findings on the alternative 
construction of criterion (a), which were the subject of challenge by both Glencore and the 
ACCC. The Court held that it was not satisfied that any judicially reviewable error had been 
established (at [188]).  

On 23 March 2018, the High Court dismissed PNO’s application for special leave to appeal 
from the Full Court’s decision.13 The High Court held that in light of the intervening 
amendment to criterion (a), “the proposed appeal would not be a suitable vehicle for the 
agitation of a question of sufficient general importance to warrant the grant of special leave 
to appeal”.  

  

_________________________________ 
12 Pilbara Infrastructure Pty Ltd and Anor v Australian Competition Tribunal and Ors (2012) 246 CLR 379. 

13 See Port of Newcastle Operations Pty Ltd v The Australian Competition Tribunal & Ors [2018] HCATrans 55 (23 
March 2018). 
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 Legislative amendment to criterion (a) 

5.1 Old criterion (a)  

As set out above, the Service was declared under the previous declaration criteria, which have 
now been relevantly amended. 

Under the previous criterion (a), the designated Minister could not recommend declaration of 
a service unless he or she was satisfied “that access (or increased access) to the service would 
promote a material increase in competition in at least one market (whether or not in 
Australia), other than the market for the service”. 

As described above, the Full Court held, both in Sydney Airport and then again in Port of 
Newcastle, that this test precluded any consideration of the usage that a service provider 
currently provided or was likely to provide in the absence of declaration.  

In Sydney Airport, the Full Court found that the Tribunal erred in its construction of criterion 
(a). The Tribunal had reached the view that the relevant inquiry under the previous criterion 
(a) was to assess whether declaration of the service would promote competition by construing 
“access” as “regulated access under Part IIIA”. The Full Court in Sydney Airport rejected this 
approach (at [81]):  

We agree with the submission of Virgin that the relevant inquiry in s 44H(4)(a) is the comparison 
between access and no access and limited access and increased access. This is what the words 
say. They do not say that it is necessary to examine whether declaration of the service would 
promote competition; they say “access or increased access … would promote competition”.  

The Full Court in Port of Newcastle endorsed the approach taken in Sydney Airport (at [138]):  

In our respectful opinion, the Full Court in Sydney Airport Full Court was correct to reject the 
proposition that access meant a declaration under Part IIIA. That is not the ordinary meaning of 
the word and as the Full Court said, and as the Act expressly provides, a declaration under Part 
IIIA does not necessarily lead to access for anyone. It can be seen how reading the word “access” 
as meaning a declaration under Part IIIA readily leads to the conclusion that existing and likely 
future usage is to be taken into account. The comparison becomes one between a future with a 
declaration and a future without a declaration and the latter readily invites a consideration of 
likely future access where things remain the same. That was the approach adopted by the 
Tribunal in Sydney Airport Tribunal and it was the approach rejected by the Full Court in that 
case.  

5.2 New criterion (a) 

Under the new declaration criterion (a), the designated Minister cannot recommend 
declaration of a service unless he or she is satisfied “that access (or increased access) to the 
service, on reasonable terms and conditions, as a result of a declaration of the service would 
promote a material increase in competition in at least one market (whether or not in 
Australia), other than the market for the service”. 

The new criterion (a) puts the focus on the effect of declaration. As Edelman J observed at the 
hearing of PNO’s High Court special leave application, it “effectively reverses the result of the 
Full Court in Sydney Airport”. A similar observation was made by Keane J.14  

Under the new test, the Minister should have regard to the existing and likely future usage of 
the service without declaration. Where access to the service is already provided, and will 
continue to be provided absent declaration, the question is whether increased access, on 

_________________________________ 
14 Port of Newcastle Operations Pty Ltd v The Australian Competition Tribunal & Ors [2018] HCATrans 55 (23 March 

2018). 
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reasonable terms and conditions, as a result of a declaration of the service would promote a 
material increased in competition in at least one market (whether or not in Australia), other 
than the market for the service.  

The new test is in substance the test applied by the NCC, the Minister and the Tribunal, 
applying the alternative construction of the old criterion (a) (described as “Issue 2” in the 
Tribunal’s reasons). The Minister and the Tribunal found that the declaration criteria were not 
satisfied when they applied this construction, and despite challenge by Glencore and the 
ACCC, the Full Court held that the Tribunal’s decision was not affected by legal error. 

This interpretation of the new criterion (a) is confirmed by an examination of the 
supplementary materials related to the new criterion. The explanatory memorandum to the 
Competition and Consumer Amendment (Competition Policy Review) Bill 2017 explains the 
amended criterion in these terms:  

12.18 Paragraph 44CA(1)(a) requires an assessment of the effect of access (or increased 
access) on competition in at least one market, other than the market for the service, as a result 
of a declaration.  

12.19  The amendments require the Council and the Minister to consider whether access (or 
increased access) on reasonable terms and conditions as a result of declaration would promote 
a material increase in competition in a market other than the market for the service. That is, the 
amendments focus the test on the effect of declaration, rather than merely assessing whether 
access (or increased access) would promote competition.  

12.20  This requires a comparison of two future scenarios: one in which the service is declared 
and more access is available on reasonable terms and conditions, and one in which no additional 
access is granted. That is a comparison of either: no access without declaration compared with 
some access a result of declaration; or some access without declaration to additional access as 
a result of declaration. In comparing these two scenarios, it must be the case that it is the 
declaration resulting in access (or increased access) on reasonable terms and conditions that 
promotes the material increase in competition.  

This amendment is based on the recommendations of the 2013 report of the Productivity 
Commission, which had concluded that criterion (a) should be refocused on the specific effect 
of declaration.15 The subsequent Competition Policy Review Final Report (the Harper Review), 
published in March 2015, which agreed with the Productivity Commission’s recommendation, 
summarised the recommendation in these terms (at p 432):   

The PC concluded that criterion (a) should be expressly focused on the specific effect of 
declaration (rather than access) on promoting competition in dependent markets. It reasoned 
that the relevant comparison should be between the future state of competition in a dependent 
market without declaration (the status quo) and a situation in which the service is declared. The 
test should not be satisfied where there is already effective competition in dependent markets 
because declaration would be unlikely to promote a material increase in competition.  

5.2.1 “Reasonable terms and conditions” 

“Reasonable terms and conditions” is referred to in both criterion (a) and criterion (d). It is not 
defined in the legislation, but is explained in the explanatory memorandum in these terms:    

This is an objective test that may involve consideration of market conditions. It does not require 
that the Council or Minister come to a view on the outcomes of a Part IIIA negotiation or 
arbitration. The requirement that access is on reasonable terms and conditions is intended to 
minimise the detriment to competition in dependent markets that may otherwise be caused by 

_________________________________ 
15 Productivity Commission Inquiry Report No. 66, “National Access Regime”, October 2015 at pp 172-173. 
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the exploitation of monopoly power. Reasonable terms and conditions include those necessary 
to protect the legitimate interests of the owner of the facility.16 

The adoption of the concept of “reasonable terms and conditions” is consistent with the 
approach that the Full Court had previously taken in Pilbara Infrastructure Pty Ltd v Australian 
Competition Tribunal (2011) 193 FCR 57, where the Court held that access is “access on such 
reasonable terms and conditions as may be determined in the second stage of the Pt IIIA 
process”(at [112]).  

The “second stage” of the Pt IIIA process is arbitration. Declaration itself does not give rise to 
any access rights or particular terms of access. Declaration “opens the door” to the negotiate-
arbitrate framework in Part IIIA whereby, if the service provider and an access seeker are 
unable to agree on one or more terms of access, either party may refer the dispute to the 
ACCC for determination. Arbitration is a confidential dispute resolution mechanism between 
named parties and is not a regime whereby the ACCC has general price or terms oversight or 
the ability to set general terms of access for all access seekers. There is no requirement that 
all access seekers be afforded the same terms of access, and price discrimination is expressly 
permitted where it aids efficiency in accordance with the pricing principles in s 44ZZCA. 

5.2.2 Promotion of a material increase in competition 

Criterion (a) continues to require that there be a promotion of a material increase in 
competition in at least one dependent market. However, under the new test the relevant 
question is now whether access or increased access, on reasonable terms and conditions, as 
a result of declaration would promote a material increase in competition. This requires the 
relevant decision maker to examine the likely future state of competition in the relevant 
dependent markets with and without declaration, and decide whether there is sufficient 
evidence that declaration would promote a material increase in competition in one or more 
dependent markets. 

Competition is a dynamic process of rivalry, rather than a situation,17 and is the outworking of 
rival firms seeking to maximise their profits by offering products and services that are more 
favourable than their competitors, while minimising their costs. Competition constrains firms 
by the threat of losing customers to existing and potential rivals.  

The competition element in criterion (a) should be understood in the context of the objects 
of Part IIIA, which include “to promote the economically efficient operation of, use of and 
investment in, significant infrastructure by which services are provided, with the effect of 
promoting effective competition in upstream and downstream markets” (s 44AA(a)), and the 
objects of the CCA (“to enhance the welfare of Australians through the promotion of 
competition and fair trading and provision for consumer protection” (s 2)).  Competition is not 
an end in itself, but the means by which efficiency and the welfare of Australians is enhanced. 

_________________________________ 
16 Explanatory Memorandum to the Competition and Consumer Amendment (Competition Policy Review) Bill 2017 

at 12.21 

17 See Air New Zealand v Australian Competition and Consumer Commission; PT Garuda Indonesia Ltd v Same [2017] 
FCA 21, [78] citing Re Queensland Co-operative Milling Association Ltd (1976) 8 ALR 481 at 516. 
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Criterion (a) requires the promotion of a material increase in competition. PNO agrees with 
the NCC’s view that: 

The promotion of a material increase in competition involves an improvement in the 
opportunities and environment for competition such that competitive outcomes are materially 

more likely to occur.18 

The word “material” was inserted into criterion (a) by the Trade Practices Amendment 
(National Access Regime) Act 2006 (Cth).  The explanatory memorandum to the Bill that 
introduced the Trade Practices Amendment (National Access Regime) Act 2006 (Cth) makes it 
clear that a marginal or trivial increase in competition is not sufficient (at [5.21]): 

In responding to the Productivity Commission’s report, the Government indicated that while the 
current declaration criteria (such as ‘the national significance’ test) preclude declaration where 
the relevant infrastructure and subsequent public benefits are not significant, this does not 
sufficiently address the situation where, irrespective of the significance of the infrastructure, 
declaration would only result in marginal increases in competition. The change will ensure access 
declarations are only sought where increases in competition are not trivial. 

 

 
  

_________________________________ 
18 National Competition Council, “Declaration of Services: A guide to declaration under Part IIIA of the Competition 

and Consumer Act 2010 (Cth)” at 3.23. 
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 Application of new criterion (a) 

6.1 Increased access 

Criterion (a) requires a comparison between the future with declaration and the future 
without declaration.  

PNO currently provides access to the Service and will continue to do so regardless of whether 
the Service is declared.  

In these circumstances, the relevant question is whether increased access, on reasonable 
terms and conditions, as a result of a declaration of the service would promote a material 
increase in competition in at least one market (whether or not in Australia), other than the 
market for the service. 

6.2 Identification of the relevant markets 

Criterion (a) requires the identification of markets, other than the market for the service, in 
which competition may be promoted.  

PNO submits that criterion (a) should be assessed in terms of the impact on the same markets 
considered for the purposes of the original declaration application, that is:  

1. a coal export market; 

2. markets for the acquisition and disposal of exploration and/or mining authorities; 

3. markets for the provision of infrastructure connected with mining operations, 
including rail, road, power and water; 

4. markets for services such as geological drilling services, construction, operation and 
maintenance; and 

5. a market for the provision of shipping services including shipping agents and vessel 
operators, of which ships exporting coal from the Port of Newcastle are part. 

These markets were identified by Glencore in its original application for declaration,19 and 
were accepted by the NCC as the relevant markets for the purposes of its declaration 
recommendation, and by the Minister for the purposes of his decision. There was no challenge 
to this aspect of the Minister’s decision in the Tribunal proceedings, or in the Full Court. 
Further, there has been no subsequent change to the facts or law which would suggest a 
different approach should be taken in relation to this application.  

Glencore contended for the existence of a market for financing coal mining projects in the 
Hunter Valley to the NCC and the Tribunal. The existence of this market was rejected by the 
NCC (at [4.63]), the Minister (at p 3) and the Tribunal (at [111]) and Glencore did not challenge 
the correctness of the Tribunal’s conclusion in the Full Federal Court (see [22]).  There is no 
evidence that such a market exists and the NCC need not take it into account in making a 
revocation recommendation.  

For these reasons, the coal export market is the primary dependent market considered in this 
application, and to the extent that the NCC is not satisfied that the declaration criteria are met 
in relation to the coal export market, PNO submits that criterion (a) will also not be satisfied 

_________________________________ 
19 Glencore’s Application for a Declaration Recommendation in Relation to the Port of Newcastle, May 2015, at 20-

21.   
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in relation to any of the other identified dependent markets. This issue is considered further 
below (under the heading “6.5 No impact on other markets”).  

6.3 Comparison of future with and without declaration 
PNO submits that criterion (a) is not satisfied because there is no basis to conclude that the 
terms and conditions will vary materially as between the future with declaration and the 
future without declaration.  

As noted above, PNO currently provides open access to the Service and will continue to do so 
regardless of whether or not the Service is declared.   

Port charges are already set, and will continue to be set, so that they take into account the 
matters that are required to be taken into account in any arbitration relating to access to a 
declared service, including the mandatory considerations in s 44X of the CCA.  PNO’s terms of 
access are set by reference to a conventional building blocks model for determining the 
efficient cost of providing the Service (including an appropriate return).  Future Port charges 
absent declaration will continue to be based on these principles.  PNO’s current terms 
generate an expected return well below an estimated maximum allowed revenue that may be 
established in an arbitration if the Service remains declared.  

PNO’s current prices are substantially lower than they were throughout the early 1990s when 
adjusted for changes in the CPI (constant dollar terms), as set out in figure 3 below.  

Non-price terms of access are based on custom and usage. There are no onerous terms 
imposed on users, and PNO has not received any complaints about its non-price terms.    

There is no evidence that the current terms are unreasonable, or that “reasonable terms and 
conditions”, such as may be available through any arbitration, would be more favourable to 
users than the terms currently imposed by PNO, bearing in mind that the current terms 
include conditions necessary to protect the legitimate interests of the owner of the facility.20 

“Reasonable terms and conditions” do not necessarily imply more favourable terms to 
users.  Declaration itself does not provide reasonable terms. Arbitration or negotiation under 
threat of arbitration could result in reasonable terms where they do not otherwise exist but 
“reasonable” means reasonable objectively adjudged within the context of Part IIIA, not a 
user’s subjective view of what is reasonable. 

In other words, “reasonable terms and conditions” are conditions which strike a balance 
between the users’ interests and the interests of the owner. In circumstances where access is 
already provided, and will continue to be provided without declaration, “reasonable terms 
and conditions” could only promote a material increase in competition in another market 
where there is evidence that the terms that will be applied absent declaration are likely to be 
unreasonable. There is no such evidence in the present case.         

6.3.1 2015 Price restructure 

Glencore’s application for declaration focussed on the impact of the price increase introduced 
by PNO in 2015, which it said created uncertainty about future price increases.  

The particular price increase referred to in Glencore’s application was the consequence of a 
one-off pricing restructure and realignment following a 20-year period in which Port prices 
decreased under the management of successive State-owned entities. It is not indicative of 
future price uncertainty.  

_________________________________ 
20 Explanatory Memorandum to the Competition and Consumer Amendment (Competition Policy Review) Bill 2017 

at 12.21 
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The key changes involved in the pricing restructure and realignment were:  

1. removing the two-tiered navigation service charge and replacing it with a flat rate / 
GT for coal vessels; 

2. removing the maximum navigation service charge for large coal vessels; and 

3. implementing a 3.9% increase on other statutory charges at the Port. 

The previous two-tier price and cap structure was not reflective of the operational or 
commercial realities of the Port’s operations.  In circumstances where the Port is not capacity 
constrained, there is no efficiency reason or other basis to provide discounted or capped fees 
for larger vessels while relatively disadvantaging smaller vessels.  

Coal vessel port charges pre and post the pricing restructure and realignment, and the current 
charges, are set out below in Figure 1.  

Figure 1: Coal vessel Port charges – pre and post pricing one-off restructure and realignment, 
and current prices 

 Pre price 
increase 
2014 

Post price 
increase 
2015 

Current charges 
2018 

NSC First 50,000 Per GT  $0.4292 $0.6900 $0.7553 

NSC Above 50,000 Per GT  $0.9656 $0.6900 $0.7553 

Max NSC  Cap  $45,633.68 None None 

      

Coal Wharfage Per tonne  $0.0656 $0.0682 $0.0746 

      

Port Security Charge Per visit  $447.27 $463.75 $527.48 

 

The Navigation Service Charge and Wharfage Charge for coal vessels was increased by 
between 1.8% and 4.0% each year between 2016 and 2018 (inclusive) as set out below in 
Figure 2 

Figure 2: Navigation Service Charge and Wharfage Charge for coal vessels, 2015-2018 

Year Navigation 
Service Charge 

% Increase 
(approx.) 

Wharfage Charge % Increase 
(approx.) 

2015 $0.6900 per GT   $0.0682 per 
revenue tonne 

  

2016 $0.7169 per GT 3.9% $0.0709 per 
revenue tonne 

4.0% 

2017 $0.7305 per GT 1.9% $0.0722 per 
revenue tonne 

1.8% 

2018 $0.7553 per GT 3.4% $0.0746 per 
revenue tonne 

3.3% 
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Pricing for Port services under the previous Port managers was well below benchmark levels 
and had not been subject to annual price increases. There had been a 20-year period of 
substantial under recovery while the Port was operated by the State with only minimal price 
adjustments. For example, in the 19-year period from July 1995 to July 2014, the Navigation 
Service Charge only increased by 1.2% and did not come close to keeping pace with inflation.  
Inflation adjustments in accordance with the Sydney All Groups Consumer Price Index would 
have resulted in increases in the Navigation Service Charge of 73% over this period, while 
inflation adjustments in accordance with National Coal Industry Producer Price Index would 
have resulted in increases of 94%. 

Historical port charges for an average sized coal vessel of 58,000 GT with 92,500 tonnes of 
coal on-board (shown in constant price terms, using 2018 prices), are shown in Figure 3 below. 
Pilotage charges are excluded as this is now charged by the Port Authority of New South 
Wales. 

Figure 3: Total Port charges per vessel visit (constant price terms using 2018 prices) – FY91 
to CY18 (58,000 GT / 92,500 tonne of coal 

 

On a cost per tonne of coal basis, total Port charges are now in the range of 54 cents to 66 
cents for all sized-vessels up to a Post Panamax / Cape size vessel of GT 100-110,000.  

PNO understands larger coal vessels (being Cape size vessels in the range of GT 100-110,000) 
may be utilised from time to time when they are available at competitive charter rates despite 
loading limitations arising from the maximum depth of the channel as promulgated by the 
Harbour Master from time to time. Whilst this can lead to a higher Port charge on a per tonne 
of coal basis for the larger vessels of 100-110,000 GT, from PNO’s perspective, the larger 
vessels consume more planning and scheduling resources, require outward movement within 
limited or restricted tidal windows, and utilise the full depth of the channel. The restructured 
Port prices now reflect these operational and commercial factors. 

6.4 Criterion (a) not satisfied even if declaration would result in more 
reasonable or favourable terms and conditions 

For the reasons set out above, there is no basis to conclude that terms of access to the 
declared service are likely to be more reasonable or favourable in a future with declaration 
than a future without declaration.  
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However, even if declaration was to result in more favourable terms and conditions (including 
by creating a pricing constraint or promoting greater pricing certainty), criterion (a) would still 
not be satisfied for the following reasons (discussed in further detail below): 

1. the relevant dependent markets are already workably or effectively competitive 
without declaration; 

2. Port charges are a minor cost element and are not material to competition in the 
dependent markets;  

3. market participants face much greater uncertainty from other sources than they do 
from any uncertainty about future Port prices; 

4. without declaration, the Port has the incentive to maintain volumes, protect 
competition and not price coal producers out of the market; further, its ability and 
incentive to price in a way that may impact on competition in the relevant dependent 
markets is constrained by the threat of regulation;  

5. PNO does not have the ability or incentive to adversely affect competition by 
discriminating between shipping lines or coal producers when setting Port charges; 
and 

6. even if future Port prices were set in a manner that may affect the volume of coal 
exported through the Port, this alone is not sufficient to satisfy criterion (a). 

Criterion (a) requires that access or increased access to the service, on reasonable terms and 
conditions, as a result of declaration, would promote a material increase in competition in at 
least one dependent market.  

In order to consider whether increased access to the Service, on reasonable terms and 
conditions, as a result of declaration of the Service, would promote a material increase in 
competition, the NCC must examine the structure of the relevant dependent markets, the 
conduct of firms in the market (including their investment decisions) and the outcomes of 
competition (including the quantity and price of goods supplied).  Promotion of a material 
increase in competition requires both that the structure of the market or conduct of the 
market participants change in a way that can be expected to materially enhance competition, 
and increase the volume and/or quality of output.  A change in the volume and/or quality of 
output are market outcomes determined by the competitive process. 

In the case of the Service, there is no reason to think that the quality of output in the relevant 
dependent markets is likely to be affected by declaration.  For the reasons set out below, 
declaration will also not affect the volume of coal exported through the Port.  In these 
circumstances, the material promotion of competition test for declaration cannot be satisfied.   

Further, even if there was some impact on coal export volumes as a result of declaration, there 
is no evidence that the structure of the relevant dependent markets or the conduct of market 
participants is likely to change in a way that can be expected to materially enhance 
competition in those markets. The dependent markets can and would remain workably or 
effectively competitive even if coal export volumes were to decrease as a result of any 
contended increase in or uncertainty relating to Port charges. 

6.4.1 The dependent markets are workably or effectively competitive without 
declaration 

The competition test in criterion (a) will not be satisfied where there is already workable or 
effective competition in the relevant dependent markets as increased access (including on 
more reasonable terms and conditions) is unlikely to promote a material increase in 
competition in those markets as required by criterion (a). 
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In relation to the previous criterion (a), the Tribunal stated in Re Fortescue Metals Group Ltd 
[2010] ACompT 2, at [1056]:  

It is apparent from the passages just cited that the Full Court [in Sydney Airport] considers that 
criterion (a) is concerned with effective competition. To reach this view, the Full Court relied on 
the legislative background. If anything, the view has been strengthened with the subsequent 
introduction of s 44AA, which now expressly provides that an object of Part IIIA is to promote 
“effective competitive”. The position we take is that if a dependent market is already effectively 
competitive, intervention is not called for. That is, we read criterion (a) as having no application 
to a market which is effectively competitive. [emphasis in original]    

Similarly, as the NCC has observed in its Guidelines to declaration under Part IIIA: 

Where a dependent market is already workably or effectively competitive, access is unlikely to 
promote a material increase in competition and an application for declaration of a service that 
seeks to add to competition in such a market is unlikely to satisfy criterion (a).21 

And: 

‘Workable or effective competition’ refers to the degree of competition required for prices to be 

driven towards economic costs and for resources to be allocated efficiently at least in the long 
term.  In a workable or effective competitive environment no one seller or group of sellers has 
significant market power. The subject matter of the criterion (a) assessment involves and 
assessment of the competitive conditions in a real-life industry.22 

In the present case, the coal export market and each of the other dependent markets is at 
least workably competitive. This was the view previously reached by the NCC [at 4.105], the 
Minister and the Tribunal (at [153]), and which was not challenged by Glencore.  

The coal export market is a large, global, highly competitive market. That this market is 
effectively competitive has been accepted in other declaration cases, including by the Tribunal 
in In the matter of Fortescue Metals Group Limited [2010] ACompT 2 at [1083]. 

Australia’s seaborne thermal coal exports account for approximately 20% of the global 
market, as set out in Figure 4 below.   

Figure 4: Estimated shares of the global seaborne thermal market 

 

_________________________________ 
21 National Competition Council, “Declaration of Services: A guide to declaration under Part IIIA of the Competition 

and Consumer Act 2010 (Cth)” (April 2018, Version 6) at [3.25]. 

22 National Competition Council, “Declaration of Services: A guide to declaration under Part IIIA of the Competition 
and Consumer Act 2010 (Cth)” (April 2018, Version 6) at [3.24]. See also the views of the Productivity Commission 
(set out above).  
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Thermal coal from the Hunter Valley competes with other thermal coal mining areas in 
Australia and other countries. Indonesia is the largest thermal coal exporter in the world.   

Australian coal exports have grown strongly since 2008 as shown in Figure 5 below (increasing 
from 112Mt to 200Mt, a compound annual growth rate of 4.71%). 

Figure 5: Australian thermal coal exports 

 

Seaborne thermal coal is traded both on the spot market and under long-term contracts. The 
liability for payment of the Port’s charges depends on whether the end-customer has 
purchased the thermal coal on the basis of ‘Free On Board’ (FOB), ‘Cost Insurance and Freight’ 
(CIF) or ‘Cost and Freight’ (CFR).  The majority of exports through the Port are contracted FOB 
where the purchaser pays the charges, rather than CIF or CFR where the coal exporter pays 
the charges. 

As at May 2018, there are a total of 55 coal operations in the Hunter Valley catchment area, 
including both operating sites (35 in total) and projects at different stages of the development 
cycle (20 total).  

Coal production in the Hunter Valley has increased strongly since 2005, as shown in Figure 6 
below. Saleable coal production from mines in the Hunter Valley (including both coal for 
domestic consumption and export) increased from 100.2 Mt in 2005 to 176.2 Mt in 2016.  Coal 
export volumes have grown from 67.8 mtpa in 2000 to 159.4 mtpa in 2017, and are forecast 
to be 167 mtpa in 2018. 
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Figure 6: Coal production in the Hunter Valley 

 

Figure 7 below sets out a conservative estimate of forecast coal production in the Hunter 
Valley to 2021. The forecast includes publicly announced decisions to develop or close mines 
in the Hunter Valley. Figures 8 and 9 also set out the current proposals to expand and develop 
coal mines in the Hunter Valley. These figures suggest healthy growth and investment 
prospects and likely strong market conditions in the short, medium and longer term, and that 
the relevant dependent markets are and will continue to be workably competitive.   

Figure 7: Forecast coal production in the Hunter Valley 

Metric 
2017 Actual 2018 Forecast 2019 Forecast 2020 Forecast 2021 Forecast 

(Mt) (Mt) (Mt) (Mt) (Mt) 

Run of Mine 228.1 238.0 236.3 240.0 240.0 

Saleable 
Production 

176.6 182.4 181.2 183.9 183.9 

Thermal 
Coal Exports 

133.0 138.5 137.5 139.6 139.6 

Total 
Exports 

159.0 

 
166.7 165.6 168.1 168.1 
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Figure 8:  Current proposals to expand coal mines in the Hunter Valley 

Figure 9: Current proposals to develop coal mines in the Hunter Valley 

 

Forecast thermal coal prices are also strong. While price volatility is likely to continue, and 
there may be some reductions from the current strong prices, prices are forecast to remain 
significantly higher than 2015 and 2016 prices. 

Figure 10: Forecast thermal coal prices (AME Price Forecast) 

 

Country 2014 2015 2016 2017 2018 2019 2020 2021 2022

Thermal Coal

New castle JFY Contract 6,322kcal/kg GAR 81.8 67.8 61.6 85.0 99.0 89.0 85.0 83.0 83.5

New castle 6,300kcal/kg GAR Spot 75.5 57.0 60.0 88.5 93.0 83.0 79.0 77.0 77.5

New castle 5,500kcal/kg NAR Spot 60.4 45.1 54.3 71.5 72.0 65.0 61.0 59.0 60.0

Mine Operator
2017 Salable 

Production (mtpa)

Possible Exports (mtpa) At Full 

Production

Bulga OC Glencore 5.2 6.5

Mt Own Glencore 7.9 8.0

Ulan West Glencore 6.3 7.6

Tarrawonga Whitehaven 2.3 2.3

Maules Creek Whitehaven 9.5 13.0

Ravensworth 

North including 

Narama

Glencore 7.3 8.2

Boggabri Idemitsu 6.7 6.9

Hunter Valley 

Operations
Rio Tinto 14.8 17.0

Mt Thorley-Warkworth Rio Tinto 11.8 15.9

Narrabri Whitehaven 6.7 8.2

Ashton UG Yancoal 1.2 1.5

Austar Yancoal 1.9 2.0

Mangoola Glencore 9.0 10.8

Chain Valley LDO 1.3 1.5

Bengalla Rio Tinto 9.0 9.0

Moolarben OC Yancoal 10.9 12.2

Moolarben UG Yancoal 1.6 6.2

Mt Arthur BHP Billiton 18.9 23.3

Integra (Underground) Glencore 1.3 1.6

Mine Operator
Forecast 

Commencement

Forecast Full 

Production

Forecast Exports (mtpa) At 

Full Production

Mount Pleasant MACH Energy 2018 2021 8

Vickery Whitehaven 2022 2025 8.3

Possible:

Dartbrook Australian Pacific 2025 2027 4

Watermark Shenhua 2030 2033 6

Other Proposed Projects:

Korea Resources 

Sojitz Corp

Mitchell Flat Glencore TBA TBA TBA

Bylong KEPCO 2030 2033 4.6

Ferndale Whitehaven 2026 2028 3

4Wallarah 2 2032 2035
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6.4.2 Port charges are a minor cost element and not material to competition 

Port charges, even if they were to increase substantially as a result of declaration being 
revoked, are a minor cost element in the price of delivered coal and do not affect coal export 
volumes, and are therefore not material to the state of competition in any dependent market. 
Increased prices without any change in output does not lead to any allocative inefficiency or 
competition impact. 

Taking into account the 2015 increases, Port charges remain less than 1% of the delivered cost 
of coal exported from the Port. 

In terms of the total costs of buying coal, Port prices are now approximately 0.43% of the coal 
price per tonne, which is lower or comparable as a percentage of the coal price for all the 
years between FY91 and FY07.   

A summary of Port charges as a percentage of coal prices over time is set out at Figure 11 
below. As can be seen from Figure 11, overall, Port prices as a percentage of the coal price per 
tonne have decreased significantly from the 1990s levels. 

Figure 11: Total port charges as a percentage of coal price 

 

An illustrative example of the total cost of delivered coal and a breakdown of component costs 
(prepared by PNO) is set out in Figure 12 below. 
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Figure 12: Estimated costs (2017) – Newcastle coal - $AU 

 

As can be seen from Figure 12 above, Port charges are a very small component of the total 
delivered cost of coal and are too small to create any material uncertainty or impact on 
competition in the relevant dependent markets. Whilst the exact breakdown for each 
individual producer and buyer would vary, Figure 12 shows the relative importance of Port 
charges for an average producer in the Hunter Valley (to the extent they may bear these 
charges). PNO recognises that mine costs can vary considerably. However, the relative 
importance of Port charges would not be materially different for each producer. 

The compositions of estimated coal buyer and coal producer costs are also set out below in 
Figure 13. 
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Figure 13: Compositions of estimated costs – coal buyers and coal producers 

 

 

As the NCC previously concluded (at [4.104]), the Port charges “represent a minor component 
of the FOB cost of coal at the Port of Newcastle, and as such are unlikely to have an effect on 
production or investment decisions such as to promote a material increase in competition in 
a market, with or without increased access”.   
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The NCC reached this conclusion based on market conditions in 2015.  Since that time coal 
prices have increased significantly and Port charges still remain a small component of the total 
cost of delivered coal, being less than 1%.  Figure 12 above shows a margin of $45.39 for 
producers, which is approximately double the equivalent margin in 2015. This supports PNO’s 
contention that changes to Port charges cannot have the effect of materially increasing 
competition in any relevant dependent market.  

Further, as the NCC concluded (at [4.98]) “port related charges appear to have had no bearing 
on” decisions to close or put into care and maintenance coal mines in the Hunter Valley. Coal 
vessel Port charges represent only 1% of total coal export costs and have no impact on 
decision making of coal exporters. While the total cost of delivered coal may be relevant to 
decisions to develop or expand a mine or put it into care and maintenance, the recent Port 
charge increases are within the margin of error of any prudent analysis and will not be 
determinative of such decisions.   

There is no evidence that demand for the service is sensitive to Port charges or that a 
reduction in the charges would foster greater use of the declared service, or promote a 
material increase in competition in upstream or downstream markets.  This can be seen from 
Figure 14 below, which suggests that Port volumes do not appear to be affected by changes 
in coal prices or Port charges.  

Figure 14: Volume, Price and Port Charge Growth 

 

PNO also agrees with the NCC’s conclusion in its recommendation not to declare the Service 
(at [4.93] that “it does not necessarily follow from an ability to increase prices that there will 
be a reduction in coal production that impacts competition in a market”.   

Declaration will not promote a material increase in competition in the coal export market in 
circumstances where volumes are not affected by Port charges. 
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6.4.3 Market participants face much greater uncertainty from other sources than 
they do from any uncertainty about future Port charges  

Port charges, and any uncertainty about future Port charges absent declaration, are dwarfed 
by other competitive conditions that participants in the dependent markets must manage, 
and which will not be affected by declaration.   

This was accepted during the declaration process by the NCC (at 4.102), by the Minister (at p 
4, para (iii)), and by the Tribunal (at [156]). 

These factors include: (i) highly volatile market conditions in the highly competitive global coal 
export market; (ii) changing landside and sea freight costs; and (iii) changing mine operating 
costs.  Each of these factors is described in more detail below. It is most unlikely that 
declaration of the Service could have a material impact on competition in the coal export 
market, or create or enhance the conditions or environment for improving competition in that 
market, which is already intensely competitive.  

Port charges are de minimis relative to other costs, and therefore any argument that changes 
in Port charges can impact on competition in the relevant dependent markets is not credible.  
Neither a substantial increase nor a substantial decrease in the current level of Port charges 
(including as a result of an arbitration) would have a material impact on competition in the 
dependent markets. 

Volatile conditions in the global coal export market 

The seaborne thermal coal market is cyclical and volatile. Price volatility has increased in 
recent years with the rise of a new large market in China and an emerging, potentially 
significant market in India, both of which prefer to purchase thermal coal on the spot rather 
than contract basis. Key importers of thermal coal include Japan, South Korea, Taiwan, China, 
India and Europe. 

Benchmark thermal coal prices (which are a critical commercial factor for coal producers) are 
highly volatile as shown in Figure 15 below. 

Figure 15: Benchmark thermal coal prices  
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Historical changes in the US dollar coal price, which has a material influence on coal producers 
in the Hunter Valley, exceeds the total of all Port charges by a significant factor.  

Coal producers are faced with a volatile commodity price which results in volatile revenues 
and profitability.   

Coal producers, including producers in the Hunter Valley, may enter into forward fixed price 
and term sale contracts to reduce their exposure to this volatility. However, these contracts 
are typically only for a period of between three and12 months, with an increasing tendency 
towards shorter dated contracts.   

The observed mean coal price, in US dollars, measured by the Newcastle Thermal Coal index 
is shown in Figure 16 below, along with the standard deviation from the mean.  

Figure 16: USD Newcastle thermal coal price 

 

The data in Figure 16 above depicts the degree of volatility in the USD thermal coal price that 
a coal producer experiences in relation to operation of mines. This reveals that gains in the US 
thermal coal price result in windfall gains in profit margins experienced by coal producers in 
the Hunter Valley. Conversely, where there are periods of falls in the US thermal coal price, 
coal producers in the Hunter Valley experience a significant squeeze on margins.  

Exchange rates and AU dollar coal price 

The majority of operating costs incurred by coal producers in the Hunter Valley are 
denominated in AU dollars. This creates an exposure to fluctuation in exchange rates between 
AU dollar denominated costs and US dollar denominated revenues.  

The AUD / USD exchange rate has been volatile as shown in the Figure 17 below. 

Figure 17: USD:AUD foreign exchange rates 

 

It is readily apparent that this creates risk for coal producers in the Hunter Valley.   

While producers may look to hedge their exposure to exchange rates, it is not possible to 
eliminate the volatility in full.   

Assuming a normal price distribution, there is a 52% statistical likelihood of the coal price 
being within plus or minus one standard deviation from the mean. This results in a range of 
$9.40 in the near term (as identified at figure 16 above), many orders of magnitude larger than 
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any changes in the relevant prices for the Service and indeed the total of all Port charges for 
the Service.  

The market is designed through participant risk tolerances and the level of potential rewards 
available to cope with these material potential coal price movements. Prices at the Port, while 
a small contributor to overall supply chain costs and profitability, do not determine overall 
participation in the market. 

Other macroeconomic factors 

Other factors which have a material impact on the coal price and risk for coal producers 
include:  

1. fluctuations in global macroeconomic conditions and hence electricity consumption 
in countries that import seaborne thermal coal;  

2. market intervention to support domestic coal suppliers, in countries such as China 
and India; and 

3. emissions and climate change policies also impact power generation decisions as 
well as the financing of mines, supply chain infrastructure and power stations.    

Changing sea freight costs 

Shipping charges are volatile and cyclical. The global shipping market has numerous 
participants, operating both through spot and long-term contracts. Suppliers in the global 
shipping market – dry bulk carriers – carry a wide range of commodities and generally operate 
globally. Changes in shipping charges can be caused by movements in crude oil prices and 
fluctuations in general demand for shipping services. Any uncertainty about Port charges is 
swamped by the volatility in freight charges, as illustrated in the example in Figure 18 below, 
which outlines the Baltic Dry Index for the period from 2003 to present. The Baltic Dry Index 
is the leading economic indicator for ships carrying bulk cargos as it measures the 
transportation costs of raw material used for the production of finished goods. The Baltic Dry 
Index has exhibited extreme volatility over this period.  

Figure 18: Baltic Dry Index: 2003 to present 

 

Since 2014, shipping costs to key destinations have varied by a range of approximately $10 
per tonne. By contrast, PNO’s Navigation Service Charge has increased by approximately 32 
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cents per gross tonne since 2014. The movements in freight charges are significantly greater 
than the total increase in Navigation Service Charge.  

Changing mine operating costs 

Mine operating costs are different at every coal mine; however, as the largest single 
component of each producer’s costs they are many times larger than Port charges on a per 
tonne basis. Due to the vagaries of mining, these costs are subject to significant fluctuation 
and the scale of those fluctuations are a far more significant consideration for the producer 
than any possible changes in Port charges. Materials operating costs include labour, power, 
and raw materials. 

Closures of mines not related to Port charges 

PNO is not aware of any coal producer (or other participant) in a dependent market citing Port 
charges as a contributing factor in deciding to open, expand or close existing mines or 
otherwise enter or expand into or exit a dependent market.   

Rather, these decisions are based on the other economic considerations and competitive 
conditions identified above. Consistent with the analysis above, it is the global demand for 
coal and coal price expectations that fundamentally drive decisions and competitive 
conditions in coal dependent markets. 

Figure 19 below sets out information about Hunter Valley mines closed or placed in care and 
maintenance (which involves temporarily closing the mine with a possibility of re-opening it 
when economic conditions improve) in recent years. 

Figure 19: Coal mines in the Hunter Valley which have been recently closed or have been 
placed in care or maintenance 

 

6.4.4 Without declaration, PNO has an incentive to maintain volumes, and not 
price coal producers out of the market  

PNO has no incentive to exercise market power to adversely affect competition in any of the 
relevant dependent markets.   

On the contrary, for the following reasons, PNO has an incentive to maintain coal volumes, to 
promote competition in the coal export market, and not price coal producers out of that 
market, regardless of whether the Service is declared.  

Mine Operator
Max Run of mine 

production (mtpa)

Max Saleable 

production (mtpa)

Year of Max 

Production
Date of announcement Reason given

Ravensworth 

UG
Glencore 2.6 1.7 2011 March 2014

Low coal prices, high mining costs, 

the high Australian dollar and 

geological conditions

Stratford OC Yancoal 1.4 0.9 2013
July 2014 (operations 

ceased)

Low coal prices and awaiting 

approval of expansion plans

Newstan UG Banpu 0.5 0.4 -
August 2014 (operations 

ceased)

Strong Australian Dollar and low 

coal prices

Ulan OC Glencore 2.3 1.6 2013
January 2015 (operations 

ceased)

Held as an open cut coal reserve 

with a proposed extension 

pending

Abel UG Yancoal 2.5 2 2014
June 2016 (operations 

ceased)
Uneconomic mine

Drayton OC
Anglo 

American
5.3 4.3 2011

Exhaustion economically 

viable coal reserves

Donaldson OC Yancoal 1.3 0.8 2012
April 2013 (operations 

ceased)

Exhaustion economically 

viable coal reserves

Tasman UG Yancoal 0.7 0.5 2011
July 2013 (operations 

ceased)
Uneconomic mine

West Wallsend UG Glencore 4.2 3.3 2012 March 2016
Mine will reach the end of its 

economic life in mid-2016

Closed uneconomic Hunter Valley mines:

Hunter Valley mines placed into care and maintenance:
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PNO is not relevantly vertically integrated 

PNO is not relevantly vertically integrated into any dependent market, which means it has no 
incentive to constrain third party access or advantage any related entity.   

As the Productivity Commission recognised in its 2013 report (at p 277): 

vertically separated port operators will usually have little incentive to deny access as competition 
in dependent markets will allow them to maximise profits. Constraints on the market power of 
port operators can mean that they will have an incentive to maximise throughput rather than 
deny access or monopoly price… so that there will often not be a clear need for access regulation.   

Similarly, the Hilmer Report, which recommended the introduction of the National Access 
Regime, observed (at pp 240-241): 

Where the owner of the “essential facility” is not competing in upstream or downstream markets, 
the owner of the facility will usually have little incentive to deny access, for maximising 
competition in vertically related markets maximises its own profits. 

Each of the NCC (at [3.19]), the Minister (at page 4]), and the Tribunal (at [149]-[150]) during 
the declaration process accepted that PNO is not relevantly or materially vertically integrated.  
This was not challenged by Glencore before the Full Federal Court.  

As to the current ownership structure of PNO: 

1. PNO is an equally owned joint entity of China Merchants Port Holdings Company 
Limited (CM Port) and The Infrastructure Fund (TIF) (no longer managed by Hastings 
Funds Management); 

2. CM Port and TIF have equal governance rights in relation to PNO. Therefore, CM Port 
does not control PNO; 

3. CM Port is listed on the Hong Kong Stock Exchange.  The current shareholders include 
China Merchants Union (BVI) Limited (CMU) (23%), China Merchants Investments 
Development Company Limited (CMIDC) (38.7%) and Orienture Holdings Company 
Limited (OHC) (0.09%) as well as other shareholders; 

4. CMU is 50% owned by China Merchants Group Limited (CMG) and 50% owned by CNIC 
Corporation Limited, a Chinese state-owned company. CMIDC is 75.34% owned by 
CMG and 24.66% owned by CMU. OHC is wholly-owned by China Merchants Shekou 
Industrial Zone Company Limited (CMSIZ) which is a listed company and a non-wholly-
owned subsidiary of CMG;  

5. Neither CM Port nor CMG have any direct interests in bulk carrier fleets and CMG’s 
only indirect interest is via its ownership stake in China Merchant Energy Shipping Co 
Ltd (CMES), an entity listed on the Shanghai stock exchange; 

6. CMG is the largest shareholder of CMES. CMES and its subsidiary Ming Wah Shipping 
Company control a fleet of LNG carriers, oil tankers and 21 bulk carriers; and 

7. Since PNO began operating the Port, only two ships owned by CMES or Ming Wah 
have called at the Port. 

The only changes to PNO’s ownership structure since the declaration process is that PNO is 
now 50% owned by CM Port rather than CMU, and TIF is no longer managed by Hastings Funds 
Management. 
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PNO submits that no relevant vertical integration issues arise for the same reasons as 
accepted by all relevant decision makers during the declaration process.  

PNO is heavily reliant on coal volumes  

As the Minister concluded (at p 5, para (ii)), PNO “is heavily reliant on coal exports for its 
revenue and has contractual obligations to improve productivity and efficiency at the port to 
keep it a major seaborne gateway, so it does not have an incentive to diminish the long-term 
output of the Hunter Valley coal industry”.   

That is, PNO’s incentives are aligned with promoting competition in the dependent markets 
and of coal producers remaining competitive in the global export market.  PNO has a 
“commercial motivation to ensure that the Service supports the ongoing coal export market 
and its expansion” (Tribunal at [155]).   

The Port has excess capacity  

PNO has currently modelled channel capacity in excess of 328 mtpa (compared to 2017 usage 
of 167 mtpa), and there is no channel capacity constraint.   

In relation to coal exports (which constitute the significant majority of throughput at the Port), 
nameplate terminal capacity is currently 211 mtpa and below rail contracted track capacity is 
currently 192.5. It is widely anticipated that Newcastle coal export volumes will continue to 
be optimised within the constraints of track and terminal capacity well into the future.   

Figure 20: Capacity, coal volume, coal prices and Port pricing 

 

There are no relevant capacity constraints at the Port and as such PNO’s incentives and 
strategy are to encourage growth to benefit from increased volumes and revenues.  

This is consistent with the NCC’s observation that if “a service provider has no vertical interests 
in a dependent market(s), and its facility has excess capacity, then it may be profit maximising 
for the service provider to promote competition in the dependent market(s), reduce margins 
and prices in the dependent market(s), and increase incremental demand for the services 
provided by the facility”.23 

_________________________________ 
23 National Competition Council, “Declaration of Services: A guide to declaration under Part IIIA of the Competition 

and Consumer Act 2010 (Cth)” (April 2018, version 6) at [3.31] 
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These incentives are particularly strong in this case because the marginal cost of serving 
additional demand is very low. 

PNO’s contractual obligations reinforce its incentive to maintain and grow volumes 

PNO also has relevant contractual obligations to the State (as part of the lease transaction) 
which mean it does not have an incentive to diminish the long-term output of the Hunter 
Valley coal industry.  

Under clause 8.9 of the Port lease, PNO has an obligation to, at all times during the term, 
contribute to the ongoing improvement of productivity and efficiency in the Port and Port-
related supply chains and co-operate with relevant industry bodies to the extent reasonably 
required to achieve the objective of the Port being a major seaborne trade gateway for New 
South Wales (Port Objective).   

Clause 31.2 of the Port lease requires the PNO to develop the leased area to the extent 
feasible, consistent with the actual and anticipated future growth in and pattern of demand 
for Port infrastructure and services, the quality and efficiency standards reasonably expected 
of a major port in Australia, good operating practice, applicable laws and the Port Objective. 

Under clause 8.2 of the Port lease, PNO has a “Port Stewardship Obligation” to, at all times 
during the term: 

1. ensure that the Port is capable of providing access to intrastate, interstate and 
international shipping; 

2. ensure that the Port is no less capable of providing access to the Port for intrastate 
and interstate rail and road transport than is usual as at the Commencement Date; 
and 

3. provide for access to the Port by all safety and security vessels employed in the service 
of a State Agency. 

Under clause 39.1 of the Port lease, PNO is required to comply with the provisions of Part IV 
of the CCA with respect to, or in connection with, matters at the Port. Breach of this obligation 
triggers a right for the State to terminate the lease without compensation. 

These obligations reinforce PNO’s incentives to continue to provide access to the Service and 
support efficiency and competition in the relevant dependent markets. 

Other regulatory oversight acts as a restraint  

PNO’s pricing is also constrained by the threat of regulation or other intervention in the event 
it sought to impose monopoly prices. PNO has an incentive to set its prices in a way that does 
not invoke such regulation or intervention. 

These include the existing regulatory regime under NSW legislation, the threat of other 
intervention by the NSW Government (whether under new legislation or action under the 
lease obligations), and the application of competition laws, including s 46 of the CCA. 

Existing NSW regime 

PNO is subject to price monitoring and the threat of regulation by IPART under NSW law.   

Part 6 of the PAMA Act establishes a price monitoring regime which applies to the Port. In 
summary, the price monitoring regime requires PNO to publish its charges, give prior notice 
of any proposed changes to both the minister and on its website, provide an annual report to 
the relevant Minister on its prices, and provide any other information required by the Minister 
under s 82 of the PAMA Act. The Minister may publish reports and statements, based on 
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information provided or obtained under the price monitoring regime, about the Port charges 
at any of the ports in the State. 

If the Minister considers charges at the Port (including the Navigation Service Charge) are 
inappropriate, the Minister has the power to refer pricing concerns to the IPART for review.  
Under section 12A(1) of the Independent Pricing and Regulatory Tribunal Act 1992 (NSW) 
(IPART Act), IPART has a general power to conduct investigations and make reports on any 
matter with respect to pricing, industry or competition that is referred to it by the Minister.  
In addition, section 12A(3) of the IPART Act provides that IPART may request the Minister to 
refer a matter to it. This may occur where IPART has received one or more complaints from 
industry participants about a particular service. 

Like PNO’s contractual obligations, this type of regulatory oversight and the threat of further 
regulation reinforces PNO’s commercial incentives to continue to provide access and to set 
prices in a way that encourages maintenance and growth of export volumes and does not 
impact on competition in the relevant dependent markets. The threat of such regulation 
(whether or not the Service is declared) also constrains PNO’s ability to set prices at a level 
that would impact on competition because PNO would expect to be met with a regulatory 
response if it did so. 

PNO also notes the NCC’s view set out in its Final Recommendation in relation to declaration 
(at [4.101]) that it is “highly unlikely that an attempt by PNO to impose price increases that 
result in the closure of a non-trivial proportion of the Hunter Valley’s coal producers would 
fail to prompt a response from the relevant government agencies”. 

If the declaration of the Service is revoked, the threat of “re-regulation” through a further 
declaration application or some other legislative or regulatory response would also constrain 
PNO. The Tribunal and the NCC have previously accepted that the threat of declaration can be 
effective in constraining or partially constraining monopoly pricing.24  

6.4.5 PNO does not have the ability or incentive to discriminate between shipping 
lines or coal producers in a way that would affect volumes or investment 
decisions 

In the course of PNO’s application to the Federal Court for judicial review of the Tribunal’s 
decision to declare the Service, the ACCC made submissions that PNO could price discriminate 
between coal producers in a way that resulted in PNO expropriating the profits of the coal 
producers. 

PNO has no incentive to price in a manner that would adversely affect competition in 
dependent markets, including by affecting investment decisions.  

Further, PNO currently has no ability to discriminate between coal producers in setting its 
Navigation Service Charges. As set out above, the Navigation Service Charge is not usually paid 
by the coal producer. Under PNO’s current arrangements, it does not have any visibility over 
the source of coal loaded on to vessels before or during the vessel’s use of the Port, and it is 
not practicable for PNO to discriminate between coal producers. Vessels that call at the Port 
routinely load coal from multiple mines operated by different producers.  

PNO also has no ability to discriminate between shipping lines when setting its Navigation 
Service Charges. Shipping lines that call at the Port to load coal operate in a highly competitive, 
global market. Customers that contract with shipping lines to transport coal (generally the end 

_________________________________ 
24 See Re Duke Eastern Gas Pipeline Pty Ltd (2001) 162 FLR 1; [2001] ACompT 2 at [130]; and NCC, “Final 

recommendation - Application for revocation of coverage of the Moomba to Adelaide Pipeline System under 
the National Gas Access Regime, 14 December 2005” at [6.122]. 
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customers) could readily switch to another shipping line in response to any attempt by PNO 
to discriminate between different shipping lines when setting Port charges for coal vessels. 
Accordingly, there is no credible threat that PNO could or would discriminate between 
shipping lines when setting Port charges for coal vessels. 

6.4.6 Even if Port charges without declaration could impact on coal export 
volumes, this would still not satisfy criterion (a) 

Even if there is a basis to conclude that, absent declaration, PNO is likely to set prices in a way 
that may have some impact on coal export volumes, this itself is not sufficient to satisfy 
criterion (a). 

As set out above, the promotion of a material increase in competition (as required by criterion 
(a)) requires both that the structure of the market or conduct of the market participants is 
changed in a way that can be expected to materially enhance competition, and that volume 
and/or quality of output is expected to increase.   

In this case, there is no evidence that declaration would change the structure of the 
dependent markets or conduct of market participants in a way that would enhance 
competition, even if declaration did have some impact on volume. Coal export volumes have 
fluctuated over the years without materially impacting on competition in the relevant 
dependent markets and there is no reason to think this has changed since the Service was 
declared, nor would change in future regardless of whether the Service is declared.  

A significant impact on volumes is likely to be required before competition in the relevant 
dependent markets would be materially affected. As noted above, PNO does not have an 
incentive to price in a way that would have such a material impact on volumes that its own 
profitability would be affected. Therefore, to the extent it could or would price in a way that 
results in an impact on export volumes absent declaration, it is not likely to do so in a way that 
would substantially impact on volume. PNO is heavily reliant on the Hunter Valley coal 
industry, and has an incentive to maintain effective competition in the dependent markets.   

Therefore any increase in volumes as a result of declaration (compared to a future without 
declaration) is unlikely to satisfy the requirement in criterion (a) that declaration would 
“promote a material increase in competition”. 

“Competition” is not to be confused or conflated with the profitability of market participants. 
That is, an impact on profit cannot be assumed to impact on competition, and the relevant 
question is whether declaration would materially promote competition in any dependent 
market, not whether declaration (or the absence of declaration) would impact on the profits 
of particular market participants. 

6.5 No impact on other markets  

The above analysis concentrates on the impact of any change in the terms of access arising 
from the presence or absence of declaration on the coal export market. The remaining four 
markets are each derivative markets of the coal export markets.  

In circumstances where there is no evidence that increased access, on reasonable terms and 
conditions, as a result of the declaration of the service would promote a material increase in 
competition in the coal export market, there is no basis to conclude that increased access 
would have a material effect on competition in any of the  markets derivative of the export 
coal market.  

This approach is consistent with the approach previously taken by the NCC, the Minister, and 
the Tribunal, and which was not the subject of challenge by Glencore.  
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On this question, the Tribunal concluded (at [139]):  

The Tribunal does not consider it necessary to address the impacts asserted in relation to 
derivative markets. If the impact of increased access on the coal export market is not such as to 
satisfy the Tribunal that it would promote a material increase in competition in that market, it is 
difficult to see how there would be the flow-on effects on the derivative markets as noted above. 
The Tribunal was not taken to material specifically concerning those derivative markets or any 
of them which would indicate a material increase in competition by increased access 
independently of the coal export market (and the asserted consequences to competition in that 
market) if the declaration was made. Senior counsel for Glencore in oral submissions, whilst not 
abandoning the relevance of the derivative markets, focused largely on the coal export market 
itself. 

The Tribunal also held (at [157]):  

For those reasons, the Tribunal has the same as the Minister. If it were wrong about the correct 
approach to s 44H(4)(a) as addressed in Issue 1, it would not be satisfied that increased access 
would promote a material increase in competition in the coal export market. If that market would 
not be promoted in that way, it follows that the other four dependent markets would also not be 
promoted with a material increase in competition in any of them.  
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 Criterion (d) 

7.1 Overview of criterion (d)  

The Port also seeks revocation on the basis that the criterion in s 44CA(1)(d) is not satisfied.  

The criteria under which the Service was declared included s 44H(4)(f), namely:  

That access (or increased access) to the service would not be contrary to the public interest.  

This provision did not require the Minister to be positively satisfied that the access (or 
increased) access would be in the public interest, only that it was not contrary to the public 
interest. In his decision, Minister correctly noted (at p 7) that “this criterion does not require 
that [he is] affirmatively satisfied that access is in the public interest”. The Minister went on 
to consider possible objections to declaration, such as the costs and uncertainties of access 
regulation. The Minister concluded (at p 8) that that there was “no basis for concluding that 
increased access would be contrary to the public interest”. 

The scope of criterion (f) was considered by the High Court in The Pilbara Infrastructure Pty 
Ltd v Australian Competition Tribunal (2012) 246 CLR 379. In that case, the joint judgment of 
French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ made the following observations (at 
[42]) about criterion (f):  

Criterion (f) was “that access (or increased access) to the service would not be contrary to the 
public interest”. It is well established that, when used in a statute, the expression “public interest” 
imports a discretionary value judgment to be made by reference to undefined factual matters. 
As Dixon J pointed out in Water Conservation and Irrigation Commission (NSW) v Browning, when 
a discretionary power of this kind is given, the power is “neither arbitrary nor completely 
unlimited” but is “unconfined except in so far as the subject matter and the scope and purpose 
of the statutory enactments may enable the Court to pronounce given reasons to be definitely 
extraneous to any objects the legislature could have had in view”. It follows that the range of 
matters to which the NCC and, more particularly, the Minister may have regard when considering 
whether to be satisfied that access (or increased access) would not be contrary to the public 
interest is very wide indeed. And conferring the power to decide on the Minister (as distinct from 
giving to the NCC a power to recommend) is consistent with legislative recognition of the great 
breadth of matters that can be encompassed by an inquiry into what is or is not in the public 
interest and with legislative recognition that the inquiries are best suited to resolution by the 
holder of a political office. 

In a separate judgment, Heydon J accepted (at [188] – [189]) the appellants’ submissions as 
to the correct construction of criterion (f):  

The appellants submitted that criterion (f) authorised a narrow inquiry only. They submitted it 
was directed only to whether there could be concrete harm to an identified aspect of the public 
interest which was not otherwise caught by criteria (a) – (e). They pointed out that the earlier 
criteria largely relate to competition, efficiency and safety. And the appellants gave examples of 
the residual matters criterion (f) might capture – matters of national security, national 
sovereignty and environmental harm.  

The new criterion, section 4CA(1)(d), provides:  

That access (or increased access) to the service, on reasonable terms and conditions, as a result 
of the declaration of the service would promote the public interest.  

Section 44CA(3)(a) and 3(b) sets out a non-exhaustive list of factors to which the Council or 
designed Minister must have regard to:  

(3)  Without limiting the matters to which the Council may have regard for the purposes of 
section 44G, or the designated Minister may have regard for the purposes of section 44H, in 
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considering whether paragraph (1)(d) of this section applies the Council or designated Minister 
must have regard to:  

            (a)  the effect that declaring the service would have on investment in:  

(i) infrastructure services; a 

(ii) markets that depend on access to the service; and  

  (b)  the administrative and compliance costs that would be incurred by the provider of the 
service if the service is declared.  

Although s 44H deals with the criteria for declaration, the Council is to have regard to these 
matters for the purposes of the present revocation application (s 44J).  

The explanatory memorandum for the Competition and Consumer Amendment (Competition 
Policy Review) Bill 2017 contains the following description of these provisions:   

12. 37 Subsection 44CA(1)(d) asks if access or increased access to the service as a result of 
declaration of the service, on reasonable terms and conditions, would promote the public 
interest. This means that a decision maker must be satisfied that declaration is likely to generate 
overall gains to the community.   

12.38 Subsections 44CA(3)(a) and (3)(b) set out non-exhaustive factors that decision makers 
are required to consider to determine the effect of the declaration on the public interest. These 
include the effect of declaration on investment in infrastructure services and dependent markets, 
as well as the administrative and compliance costs incurred once a service is declared.   

12.39 Subsection 44CA(1)(d) now constitutes an additional positive requirement which must 
be met before a service can be declared. However, it is only to be considered when subsections 
(a), (b) and (c) have been met, and it does not necessarily follow from this result that (d) will also 
be satisfied.    

12.40 Criterion (d) does not call into question the results of subsections 44CA(1)(a), (b) and 
(c). It accepts the results derived from the application of those subsections, but it enquires 
whether, on balance, declaration of the service would promote the public interest. It provides for 
the Minister to consider any other matters that are relevant to the public interest.   

Three aspects of criterion (d) are relevant for present purposes.  

First, as a result of the legislative amendment, it is clear that the Minister must now be 
positively satisfied that access (or increased access) to the service would promote the public 
interest. It is incumbent on the Minister to identify the respect in which access (or increased 
access) would promote the public interest.  

Secondly, the Minister must have regard to the matters identified in s 44CA(3).  

Thirdly, although the Minister can consider a wide range of other matters in deciding whether 
or not the public interest is promoted, those matters do not include those addressed in criteria 
(a) to (c). Otherwise criterion (d) would make criteria (a) to (c) redundant (or vice versa). This 
construction is consistent with Heydon J’s observations about the correct construction of 
criterion (f) in the Pilbara Infrastructure. It is also supported by the explanatory memorandum 
to the new criterion (d) which states that “criterion (d) does not call into question the results 
of subsections 44CA(1)(a), (b) and (c) … It provides for the Minister to consider any other 
matters that are relevant to the public interest”.  

7.2 No basis to conclude that criterion (d) satisfied in the present case 

Even if the NCC was to determine that the other criteria (including criterion (a)) are met in the 
present case, the Service should still be revoked on the basis that criterion (d) is not met.  

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s44d.html#paragraph
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
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None of the matters identified in s 44CA(3)(a) and (b) provide a basis for the Council or the 
Minister to be positively satisfied that declaration of the service would promote the public 
interest. If anything, these matters point in the opposite direction.  

7.2.1 Effect of declaration of Service on investment in infrastructure services             
(s 44CA(3)(a)(i)) 

Declaration of the Service may have a chilling effect on investment in infrastructure services. 
This is because declaration may curb the returns that would otherwise be achieved by those 
investing in infrastructure services.  

7.2.2 Effect of declaration of Service on investment in markets that depend on 
access to the Service (s 44CA(3)(a)(ii)) 

There is no evidence to suggest that continued declaration of the Service is likely to have a 
positive impact on investment in markets that depend on access to the Service. In fact, there 
is no evidence that investment decisions are influenced by Port charges. Investment decisions 
in the dependent markets are more likely to be influenced by the more significant sources of 
uncertainty described above. 

7.2.3 The administrative and compliance costs that would be incurred by the 
provider of the Service if the Service is declared (s 44CA(3)(b)) 

The declaration of the Service has led to PNO incurring significant administrative and 
compliance costs. The Port will continue to incur these costs if the declaration is not revoked. 
These costs include the costs of participating in any arbitrations (both in terms of management 
time and legal and expert fees, none of which can be recovered), as well as the cost of 
complying with any arbitration determinations. PNO notes Aurizon’s recent submission to the 
QCA estimates their costs of access regulation at $15 million per annum.25  

7.2.4 No other matters identified  

None of the above matters provide any basis, and the Port is not aware of any other matter 
that would provide a basis, for the Minister to be positively satisfied that maintaining 
declaration of the service would promote the public interest. Accordingly, the NCC should 
recommend that the declaration of the Service be revoked because criterion (d) is not 
satisfied. 

  

 

 

  

_________________________________ 
25 Aurizon, “Aurizon Network – Review of Declared Services in the Central Queensland Coal Network”, 30 May 2018 

at p 22.  
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Annexure A: Historical Port Prices applicable to the Coal Trade (FY91 – CY18) ex GST26 

 

_________________________________ 
26 “PCAC” is the “Port Cargo Access Charge” which was applied by the Minister, collected by NPC and remitted to the State government prior to May 2014. It was developed by the State 

government to recoup directly from cargo owners (including coal producers) costs associated with the regulatory framework required to operate a port.  


