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1 Part 1 - Introduction and Background 

1.1 Introduction 
 

1.1 This application is made by Southern Cross Pipelines Australia Pty Limited 

(ACN 084 521 997) (“SCPA”), which is a wholly-owned subsidiary within the 

APA Group (“APA”) pursuant to s.112 of the National Gas Law1 ("NGL") for 

a determination that services provided by the covered Kalgoorlie - 

Kambalda Pipeline (“KKP”) be Light Regulation services for the purposes of 

the NGL.  The covered Kalgoorlie - Kambalda Pipeline is connected to and 

receives gas that is transported by the Goldfields Gas Pipeline (“GGP”), 

which through a joint venture arrangement, is majority owned by the APA 

Group.  The KKP transports gas from Kalgoorlie to Kambalda in Western 

Australia.  

 

1.2 Gas from the KKP also flows into the Kambalda - Esperance Pipeline 

(“KEP”) at Kambalda. The KEP is owned by Esperance Pipeline Co. Pty 

Limited (ACN 099 425 895), which is a wholly-owned subsidiary of ANZ 

Specialist Asset Management Limited as trustee for Energy Infrastructure 

Trust.  The KEP transports gas from Kambalda to Esperance. The KEP is 

not a covered pipeline under the NGL 

 

1.3 This submission is divided into 4 parts, which consider the following: 

• Part 1 – Introduction and background; 

• Part 2 – Effectiveness criteria and the form of regulation factors 

(s.122(1)(a), s.122(2)(b) and s.16, NGL); 

• Part 3 – Comparative costs of full and Light Regulation (s.122(1)(b), 

NGL); and 

• Part 4 – National Gas Objective and other factors (s.122(2)(a) and (c), 

s.23, NGL) 

 

                                                
1   The National Gas Law is set out in the Schedule to the National Gas (South Australia) Act 

2008 (SA) which commenced on 1 July 2008.  The parallel National Gas Access (WA) Act 
2009 came into force on 1 January 2010. 
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1.2 Kalgoorlie-Kambalda Pipeline  

 
1.4 The KKP is a 44.3 km pipeline in Western Australia that receives gas from 

the GGP at Kalgoorlie and then transports it to the delivery points: 

• BHP Billiton Nickel West Pty Ltd (“BHPBNW”) smelter facilities at 

Kalgoorlie2; 

• Esperance Power Station Pty Ltd (“Esperance Power”) at the 

Kambalda delivery point into the KEP3; and 

• BHPBNW concentrator facilities at Kambalda4. 

 

1.5 Gas is sourced from the Carnarvon Basin via the Dampier to Bunbury 

Natural Gas Pipeline (“DBNGP”) interconnection with the GGP and GGP 

inlet point at Yarraloola. 

 

1.6 The Kalgoorlie-Kambalda Pipeline (“KKP”) comprises the following assets:5 

• 44.3 kilometres of 219 mm diameter pipeline; 

• three outlet delivery points: one at Kalgoorlie and two at Kambalda; and 

• ancillary assets. 

 

Lateral 
Owner 
 

Location / 
Route 
 

Pipeline 
Licence 
 

Length 
(Kilometres) 
 

Diameter 
(Millimetres) 
 

SCPA Kalgoorlie to 
Kambalda 
 

WA - PL 27 44.3 219 

 

 

1.7 The KKP has an estimated total capacity of 26 TJ/d.6 

 

                                                
2  Application For Revocation Of Pipeline Coverage Under The National Third Party Access 

Code For Natural Gas Pipeline Systems, Southern Cross Pipelines Australia Pty Ltd, 19 
March 1999. 

3  Office of Gas Access Regulation Notice dated 24 May 2002, 
http://www.era.wa.gov.au/2/386/48/notices.pm 

4  Application For Revocation Of Pipeline Coverage Under The National Third Party Access 
Code For Natural Gas Pipeline Systems, Southern Cross Pipelines Australia Pty Ltd, 19 
March 1999. 

5   The KKP Pipeline License is Western Australian License No 27. 
6  KKP Public Register of Capacity is available at APA Group website at 

http://www.apa.com.au/our-business/economic-regulation/wa-gas-assets.aspx  
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1.8 The map below shows the general location of the KKP in relation to the 

GGP and the KEP as well as the demand centres that the KKP currently 

serves. Further details and a description of the KKP can be found at 

www.apa.com.au. 
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Map 1: Location of the Kalgoorlie-Kambalda Pipeline in Relation to 
Other Gas Pipeline Infrastructure in Western Australia 
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1.9 The KKP is owned by SCPA which is part of the APA Group.  The APA 

Group owns and operates a number of energy infrastructure assets in 

Australia.  A list of major energy and infrastructure assets owned by the 

APA Group as at the date of this application is set out at Attachment 1. 

 

1.10 Although the KKP is connected to the GGP, the KKP is treated as being 

separate to the GGP under current and previous regulatory frameworks 

applying to natural gas pipelines. However the KKP is largely operated as 

an adjunct to the GGP, with the same staff and resources operating both 

the GGP and KKP. 

 

1.11 The KKP was constructed in 1996 by Western Mining Corporation (“WMC”) 

for the specific purpose of connecting its facilities at Kalgoorlie and 

Kambalda to the GGP and was covered from the inception of the National 

Third Party Access Code for Natural Gas Pipelines 1997 (“the Code”). 

SCPA acquired the KKP in December 1998 from WMC when WMC sold its 

interest in the GGP and associated laterals (including the KKP).  SCPA 

comprised a consortium of companies being Australian Gas Light Company 

(interest of 45% and herein referred to as “AGL”), CMS Gas Transmission & 

Storage Company (interest of 45% and herein referred to as “CMS”) and 

TransAlta Energy Australia Pty Ltd (interest of 10% and herein referred to 

as “TransAlta”).  In June 2000, AGL sold its interest in SCPA to the 

Australian Pipeline Trust (“APT”) later to become the APA Group.  In 

January 2003, TransAlta sold its interest in SCPA to APT.
7
  In August 2004, 

CMS sold its interest in SCPA to the APA Group.8 

 

                                                
7  APA ASX release - http://www.apa.com.au/investor-centre/news/asxmedia-

releases/archive/2003/apa-acquires-transalta-stake-in-ggt.aspx 
8  APA ASX release - http://www.apa.com.au/investor-centre/news/asxmedia-

releases/archive/2004/apa-completes-purchase-of-ggt--parmelia.aspx 
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1.3 Regulatory background of the KKP 
 

Coverage 

 

1.12 Under the Gas Pipelines Access (SA) Act 1997 and the attached Code and 

schedules and the subsequent NGL, the KKP is a covered pipeline by 

reason of its inclusion in the list of covered pipelines under Schedule A of 

the Code. The KKP has remained covered. 

 

Absence of KKP Access Arrangement 

 

1.13 No Access Arrangement (“AA”) has yet been submitted for the KKP. The 

reasons behind this unusual circumstance are worth exploring in some 

detail, as they go directly to matters that are pertinent to the Light 

Regulation decision.   

 

1.14 SCPA has sought and been granted by the Economic Regulation Authority 

of Western Australia (“ERA”) and its predecessor organisation, the Office of 

Gas Access Regulation ("OffGAR"), a series of extensions of time for the 

lodgement of an AA.9  Up to July 2009, the extensions were for a specified 

period (1 or 2 years depending upon the particular extension) or a date 

which was 90 days after an access seeker approached the regulator for 

access to the pipeline, whichever was the earlier.  From July 2009, the ERA 

extended the time for lodgement of an AA on two occasions.  The specified 

period for the extensions was reduced to six months given the anticipated 

enactment of the new national gas law in Western Australia.    

 

1.15 An important part of the motivation for these applications was the fact that 

the significant cost of preparing an AA and Access Arrangement Information 

(“AAI”) did not appear to be justified in light of the pipeline’s small size.  Mr 

David King of SCPA wrote to the Independent Gas Pipelines Access 

Regulator on 11 October 2000 noting, among other points in an attachment 

                                                
9  These extensions were granted on 9 May 1999 to 1 Sept 1999, from 1 Sept to 1 Dec 1999, 

from 1 Dec 1999 to 1 Dec 2000, from 1 Dec 2000 to 1 Dec 2002 (subsequently shortened to 1 
July 2002 because of an access application by Burns and Roe Worley Developments Pty Ltd), 
from 1 July 2002 to 1 July 2004,  from 1 July 2004 to 1 July 2006, from 1 July 2006 to 1 July 
2008, from 1 July 2008 to 1 July 2009, from 1 July 2009 to 1 January 2010, and from 1 
January 2010 to 1 July 2010. 
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that, “For the Kambalda Lateral [i.e., the KKP], the cost of completing the 

AA process, including the costs incurred by the Regulator which are back-

charged to the service provider would, at a minimum, be of similar 

magnitude as a full year of otherwise normal operational expenditure.”10  

 

1.16 Mr Greg Reudavey, Commercial Manager for SCPA, wrote to the Western 

Australian Independent Gas Pipelines Access Regulator on 15 March 2002, 

concerning the KKP AA noting, among other points, that, “the impact on the 

tariff arising from the preparation and assessment of an Access 

Arrangement is likely to be a significant number of (whole) cents per 

gigajoule, even when amortised over a five year Access Arrangement life.  

Such an impost would represent a significant component of a regulated 

Reference Tariff.”  

 

1.17 It is relevant that neither of the KKP’s two customers has objected to any of 

these extensions of time.11  In fact, commercial contracts have been 

negotiated successfully with both of these customers over the past 10 

years.  Commercial agreement has required neither the regulatory 

determination of an ex ante reference tariff, nor arbitration. 

 

1.18 This experience, over more than a decade, suggests that Light Regulation 

would be effective for the KKP.  One would expect commercial behaviour by 

all parties under Light Regulation to closely resemble the commercial 

behaviour observed to date: agreements have been reached without the 

machinery of Full Regulation and without the need for arbitration.   

 

1.19 At any time over that past decade, a party dissatisfied with the progress of 

voluntary negotiations could have notified the regulator and triggered a 

requirement for SCPA to produce an AA for the KKP within 90 days.  Only 

one such trigger event has occurred, in 2002.  At that time the proponent of 

the KEP, Burns and Roe Worley Developments Pty Ltd (“Burns and Roe 

Worley”), sought regulatory intervention.  However, further negotiations with 

SCPA resulted in a mutually satisfactory gas transportation agreement, and 

the regulatory notification was withdrawn by the proponent. 

                                                
10  Refer to ERA website at http://www.era.wa.gov.au/3/388/48/proposed_access.pm 
11  Apart from a notification to OffGAR by Burns and Roe Worley Developments Pty Ltd in 

2002 that was subsequently withdrawn. 
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1.4 Pipeline services generally 
 

1.20 The determination sought under s.112 applies to pipeline services.  A 

"pipeline service" is defined in s.2 of the NGL as: 

 

(a) a service provided by means of a pipeline, including: 

(i) a haulage service (such as firm haulage, interruptible 

haulage, spot haulage and backhaul); 

(ii) a service providing for, or facilitating, the interconnection 

of pipelines; and 

(b) a service ancillary to the provision of a service referred to in 

paragraph (a), 

but does not include the production, sale or purchase of natural gas or 

processable gas. 

 

1.21 "Firm haulage" (or firm transportation) refers to a haulage service where the 

service provider essentially commits to receive and deliver a specified 

quantity of gas for a user, other than in very limited circumstances.  

 

1.22 An "interruptible service" refers to a haulage service where the pipeline 

operator reserves the right to interrupt the service at any time (generally in 

times of peak demand).  Interruptible services are accordingly less reliable 

than firm services. Providing both firm and interruptible services enables a 

service provider to maximise usage by those users who value the service 

most highly – i.e. the highest paying sources of demand. 

 

1.23 "Backhaul" refers to arrangements for the transport of gas where the 

delivery point is located upstream of the point on the pipeline where the 

user receives its gas supply (whether from a producer, shipper or retailer).   

 

1.24 "Interconnection" is the right to join other facilities (processing plants, 

pipelines, networks and end user facilities) with the relevant pipeline. 

 

1.25 Other types of potential services not expressly referred to in the above 

definition are imbalance, parking and overrun.  Essentially, these services 
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are all variants of a storage type service whereby pipeline's inventory of gas 

(called "linepack") can be utilised by shippers for the purpose of storing gas 

in the pipeline. While a normal part of a point-to-point haulage service 

includes the balancing of inputs and outputs by each shipper on any given 

day, the dedicated storage type services are in addition to these embedded 

imbalance services and typically impact dedicated capacity that may 

otherwise be used for haulage.  

 

1.5 Pipeline services provided by the KKP 
 

1.26 Firm forward haul is the only pipeline service that is currently being provided 

by the KKP.  SCPA has received a number of enquiries about interruptible 

services on the KKP from potential shippers but no commercial 

arrangements have eventuated from these enquiries. 

 

1.6 KKP gas shippers 
 

Existing shippers 

 

1.27 There are currently two shippers on the KKP. The following table sets out 

details of receipt and delivery points.  Details of services, usage, contract 

terms and relative proportions of the total throughput of the KKP are set out 

in the Confidential Attachment.   

 

Table 1: Shippers on the KKP 

 

Shipper Customer type Receipt 

points 

Delivery points 

BHPBNW Smelter and 
Concentrator 

Kalgoorlie Kalgoorlie and 
Kambalda 

Esperance Power Power generator 
at Esperance 

Kalgoorlie MLV2 at 
Kambalda 
(separate 
delivery point to 
BHPBNW) 
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Prospective shippers 

 

1.28 In addition to current shippers, there have been a number of enquiries for 

transportation services on the KKP.  These enquiries have principally been 

in respect of mining ventures and power stations.  Details of those enquiries 

are set out in the Confidential Attachment.  

 

1.29 An enquiry for transportation services on the KKP was made by the Water 

Corporation initially in 1999.  The enquiry related to the transportation of gas 

required to fuel pumps on the proposed seawater pipeline from Esperance 

to Kalgoorlie.12  In December 2006, United Utilities Limited began formal 

negotiations with the State Government of Western Australia for a contract 

to supply water to the Goldfields and Esperance region based on the 

development of a desalination plant at Esperance and 400 kilometre water 

pipeline to the Goldfields.13 A water purchase agreement is required from 

the Water Corporation to underpin the project.  The plan was rejected by the 

previous State government after it was found to be economically unviable 

by the Economic Regulation Authority.  In October 2008, the new Minister 

for Water Resources, Graham Jacobs, was reported as saying that he 

wanted to reassess the authority's findings.  In October 2009, the Water 

Corporation indicated that this project remained a future water supply 

option.   

 

1.30 Presently, none of these enquiries appear likely to lead to reasonably 

foreseeable new demand. 

 

1.7 Alternatives to shipping gas via the KKP 
 
 
New pipelines 
 

1.31 There are no alternative pipelines in the vicinity of the KKP that could 

impose competitive tension by threatening to bypass it.  In the planning 

                                                
12 This project is referred to in the National Competition Council’s Final Recommendation to the 
Minister on the Applications for Revocation of Certain Gas Pipelines in Western Australia from 
Coverage under the WA Gas Access Regime dated June 1999.  This application included an application 
for revocation of coverage of the KKP.  
13 Source: http://www.unitedutilities.com.au/news/news_2006Dec12.php 
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stage for the KEP, a bypass of the KKP could have been contemplated to 

connect to the GGP, but that did not occur. 

 
Pipelines proximate to KKP 

 

1.32 Rule 34(2)(b) of the NGR requires the KKP to identify alternate pipelines 

within 100 kilometres of the pipeline the subject of the application.  There 

are two such pipelines. They are the GGP, the Parkeston Lateral (PL 28), 

and the KEP. The APA Group owns 88% of the GGP and 100% of the 

Parkeston Lateral but has no ownership interest in the KEP. 

 

1.33 The Parkeston Lateral was constructed in 1996 by Normandy Pipelines Pty 

Ltd (one of the original owners of the GGP) to supply gas to the Normandy-

owned Parkeston Power Station (now owned by Newmont) for power to the 

Kalgoorlie town site and mining operations within the vicinity of Kalgoorlie.  

The Parkeston Lateral also feeds gas into the WA Gas Networks Pty Ltd-

owned Kalgoorlie/Boulder gas distribution system that provides natural gas 

for commercial and residential customers in Kalgoorlie/Boulder.  In March 

1999, Southern Cross Pipelines (NPL) Australia Pty Ltd (ACN 085 991 948 

and herein referred to as “SCPNPLA”) acquired Normandy’s interest in the 

GGP and the Parkeston Lateral.  SCPNPLA comprised a consortium of 

companies being AGL (interest of 45%), CMS (interest of 45%) and 

TransAlta (interest of 10%).  In June 2000, AGL sold its interest in 

SCPNPLA to the APT later to become the APA Group when the APT was 

established by AGL.  In January 2003, TransAlta sold its interest in 

SCPNPLA to APT.
14

  In August 2004, CMS sold its interest in SCPNPLA to 

the APA Group.15 

 

1.34 The KEP was built in 2004 primarily to supply gas to the Esperance Power 

Station for regional power.  APA understands that its main customers are 

Horizon Power and the Esperance Port.  

 
 

                                                
14  APA ASX release - http://www.apa.com.au/investor-centre/news/asxmedia-

releases/archive/2003/apa-acquires-transalta-stake-in-ggt.aspx 
15  APA ASX release - http://www.apa.com.au/investor-centre/news/asxmedia-

releases/archive/2004/apa-completes-purchase-of-ggt--parmelia.aspx 
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2 Part 2 - Effectiveness criteria (s.122(1)(a)) 
 

2.1 Approach 
 

2.1 Section 122(1)(a) of the NGL requires that: 

 

“In deciding whether to make a Light Regulation determination under Division 

1 or to revoke a Light Regulation determination under Division 2, the NCC 

must consider—(a) the likely effectiveness of the forms of regulation provided 

for under this Law and the Rules to regulate the provision of the pipeline 

services (the subject of the application) to promote access to pipeline 

services;” 

 

2.2 The term “effectiveness” is not defined in the NGL.  The second reading 

speech provides guidance on how Light Regulation is intended to be applied.  

The Light Regulation option should be chosen where it is likely to reduce 

costs “while still providing an effective check on a pipeline’s market power”.  

The second reading speech also states that “[l]ight regulation may be 

particularly relevant for point to point transmission pipelines with a small 

number of users who have countervailing market power.”16 

 

2.3 Light regulation applies a “negotiate/arbitrate” model like that in Part IIIA of 

the Trade Practices Act 1974 ("TPA").  This model relies on users and service 

providers negotiating the terms of service provision. If the parties are unable 

to agree on those terms, binding arbitration by the ERA can be sought.  

 

2.4 The effectiveness of this model depends on the ability and willingness of 

users to engage in effective negotiations with the service provider to reach 

commercially acceptable terms for both parties.  In other words, the 

negotiations need to be commercially meaningful, which requires both an 

ability and incentive on the part of the user to promote its own interests when 

negotiating with the service provider.   

 

                                                
16   National Gas (South Australia) Bill 2008 Second Reading Speech, p.15. 
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2.5 Should arbitration be required, a single arbitration may be less costly than full 

regulation. However, the regulatory fixation of tariffs and terms for all users 

under full regulation, particularly where there are many users, would likely be 

more cost effective than a series of arbitrations, were that to be the outcome 

of Light Regulation. 

 

2.6 Whether a user is able to protect its own interests in a negotiation is 

dependent on a range of factors including the degree of market power of the 

service provider, the countervailing power of the user and access to relevant 

information.  This is recognised in the second reading speech which notes 

that the National Gas Objective and the “form of regulation factors” guide the 

assessment of whether the circumstances are such that Light Regulation 

would be appropriate. Each of these factors is considered below in the 

context of the assessment of “likely effectiveness” under s.122(1). 

 

2.7 In addition to considering whether users would have the ability and incentive 

to negotiate effectively under Light Regulation, s.122(1) requires a 

comparison of the effectiveness of full and Light Regulation to promote 

access to pipeline services.  The key question here is would Light Regulation 

be at least as effective as full regulation in promoting access to pipeline 

services.  If so, and the costs of Light Regulation are lower, then Light 

Regulation would be appropriate.  
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2.2 Position under full regulation  
 

2.8 Unusually, the situation of the KKP under Full Regulation to date has been 

very similar to the situation it would have faced under Light Regulation 

because of the decade-long series of extensions of time granted to SCPA for 

the lodgement of an AA for the KKP.  Effectively, the KKP has managed to 

reach mutually acceptable agreements with its two customers over that time 

without the need for an AA. This state of affairs has saved SCPA and its KKP 

customers’ significant costs. 

 

2.9 Since the passage in Western Australia of the new National Gas Law, there is 

a requirement that SCPA submit an AA for the KKP by July 2010 unless it is 

successful in obtaining Light Regulation status or having coverage revoked.  

The position to date of obtaining rolling extensions of time for lodgement of an 

AA under full regulation cannot continue.  The transitional provisions within 

the new NGL require SCPA to submit an AA within 90 days if SCPA’s 

submission for Light Regulation is not successful.  Therefore, the costs of an 

AA must be incurred during 2010 unless Light Regulation status is granted. 

2.3 Form of regulation factors 
 

2.10 The form of regulation factors are set out in s.16 of the NGL.  Each of the 

form of regulation factors is considered below.   
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Factor (a) presence and extent of barriers to entry in a market for 

pipeline services 

 

2.11 The existence of high barriers to entry, if established, would tend to suggest a 

preference for heavy regulation.  It should be borne in mind, though, that a 

pipeline should not be covered in the first place if barriers to entry were 

absent, as it would presumably lack market power. The case could be made 

that high barriers to entry tend to reduce a pipeline user’s negotiating strength 

by limiting the alternatives to a negotiated settlement that may be available to 

the user.  The weaker the user’s negotiating position, the more likely that full 

regulation would be more effective than Light Regulation. 

 

2.12 Seen in this light, the preference for one form of regulation or another would 

turn on the height or extent of barriers to entry, rather than their existence.  

The high capital costs of pipeline construction and the requirement to arrange 

foundation shipper contracts would normally constitute barriers to entry. 

However, entry barriers for the KKP are relatively low because: 

 

• The KKP is extremely short in comparison to other transmission pipelines 

in Australia (44.3km), meaning that the capital cost of bypass is relatively 

low; and  

 

• The customer base is highly concentrated:  only two customers, of which 

one accounts for a significant proportion of pipeline revenue. A 

concentrated customer base facilitates organising a coalition of customers 

in support of any bypass threat, making such a threat more credible. 

 
2.13 Some indication of the feasibility of bypass can be gained from the fact that 

the KEP was constructed in 2004 to support a load as set out in the 

Confidential Attachment.  The KEP is 341 km in length and the capital cost 

was reported to be between $35m17 and $45m.18  Relatively speaking, the 

                                                
17  See the table “Project History” on the web site of Delco Energy Australia Pty Ltd, who 

constructed the KEP:  http://www.delco.com.au/projects/htm  listed under “Burns & Roe 
Worley”. 

18  Higher valuation sourced from Table 9.1 in 
http://www.accc.gov.au/content/item.phtml?itemId=904614&nodeId=67a053a813b3db39f769
65af4451dfea&fn=Chapter%209%20%20Gas%20transmission.pdf  
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business case for construction of a KKP bypass pipeline of only 44.3 km 

length with substantially higher throughput would be much easier to make. 

 

2.14 During the negotiations between SCPA and KEP proponents Burns and Roe 

Worley, APA was conscious of a risk of bypass.  Given the fact that the KEP 

proponents were already mobilised to construct a 341 km pipeline, an 

extension of that pipeline by a further 44.3 km (additional 13% more than 

KEP) so as to bypass the KKP completely would have been relatively straight 

forward and cost effective. 

 

2.15 All of these facts demonstrate that the barriers to entry posed by the KKP are 

low. 

 

Factor (b) network externalities between natural gas services of 

the same provider 

 

2.16 The network externality form of regulation factor is designed to consider 

whether interdependencies are a source of market power for the pipeliner.  

The NCC’s Final Decision on Light Regulation of the Moomba to Sydney 

Pipeline (“MSP”) noted, in connection with this factor, that the following 

circumstances are conducive to Light Regulation (Table 3-1, p. 21): 

 

• Stand alone pipeline activity, where a service provider has no other 

pipeline operations; 

• Rights to pipeline capacity readily tradeable; and 

• Transmission services and other end to end services generally involve 

less interdependence with other pipelines. 

 

2.17 The KKP is not a stand-alone pipeline. All gas transported through the KKP 

must also traverse the GGP.  The GGP is owned by the Goldfields Gas 

Transmission Joint Venture.  SCPA together with another APA Group entity, 

are majority shareholders in the GGT Joint Venture. This vertical linkage is 

unlikely to create any opportunities for vertical leverage or other kinds of 

network externalities that might harm the interests of KKP customers because 

the GGP is a covered pipeline. The other pipeline operations of the APA 
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Group are geographically separate from the KKP, indicating a lack of 

interdependence. 

 

2.18 Rights to pipeline capacity on the KKP are readily tradeable.  There is no 

impediment to shippers reselling their capacity to others.  

 

2.19 The KKP is a transmission pipeline, suggesting less interdependence than 

would be the case for a distribution network.  The downstream transmission 

pipeline, the KEP, is under separate ownership. 

 

Factor (c) network externalities between natural gas service and 

other services of provider 

 

2.20 Neither SCPA nor the APA Group owns, retails, or consumes any of the gas 

that flows through the KKP. The vertical functional separation of the KKP is 

complete. 

 

2.21 While the APA Group does provide services other than natural gas transport 

services, it does not believe that there are any significant network 

externalities between these and the services provided by means of the KKP.  

 

2.22 Specifically, the gas processing facilities operated by the APA Group are in 

Queensland and deliver gas into the Roma to Brisbane Pipeline (“RBP”).  

Other non-pipeline assets owned and/or operated by the APA Group are 

nowhere in the vicinity of the KKP.  The APA Group operates electricity 

assets including Murraylink, Directlink and two small power stations in 

Queensland.  Major gas distribution networks owned or operated by the APA 

Group are in Brisbane, Adelaide, and Victoria.  The APA Group also provides 

operation and maintenance services to Mariner Income Fund, the owner of 

the ethane pipeline which runs parallel to the MSP from Moomba to Qenos’ 

chemical plant in Botany, Sydney.19  

 

2.23 The APA Group owns and operates gas storage assets in Victoria and 

Western Australia.  The latter, the Mondarra Gas Storage Facility, is located 

                                                
19   APA has a 6% interest in the pipeline owner and also owns 100% of the management 

company to the ethane pipeline (APA (MIT) Pty Ltd). 
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far from the KKP and is not connected to it. In short, all non-pipeline assets of 

the APA Group are geographically remote and operationally separate from 

the KKP. 

 

2.24 For these reasons the other services of the APA Group do not create any 

network externalities with the KKP that might give rise to market power. 

Factor (d) countervailing power of users 

 

2.25 An access seeker with countervailing power does not need to rely on full 

regulation to obtain an efficient pipeline tariff because it can discipline pipeline 

pricing itself.  If there is one access seeker with countervailing power that can 

play a lead role in negotiations with the pipeline owner, and if other access 

seekers can obtain the benefit of prices negotiated by that leader, then a 

single firm or small number of firms with countervailing power may suffice to 

discipline access pricing, without the need for full regulation. As the non-

discrimination clause of the NGL (s.136) would apply to the services sought 

by the largest customers, it would oblige the KKP to offer all customers any 

price advantage obtained by the larger shippers for comparable services. 

 

2.26 The user base for the KKP is unusually concentrated:  there are only two 

customers.  Each of these is exceptionally well informed about the KKP’s 

costs.  BHPBNW is the largest customer of the KKP.  Until as recently as 

2004 it was the only customer.  BHPBNW purchased WMC’s Western 

Australian nickel assets including the nickel processing facilities at Kalgoorlie 

(smelter) and Kambalda (concentrator).  WMC was the original owner of the 

KKP.    

 

2.27 The KKP’s other customer, Burns and Roe Worley (now Esperance Power) 

constructed the KEP in 2004.  The KEP traverses very similar terrain to the 

KKP.  Therefore the cost data obtained by this customer in constructing and 

operating an adjacent pipeline affords an excellent understanding of the 

KKP’s cost drivers. 

 

2.28 Countervailing power depends on the existence and attractiveness of 

alternatives to a negotiated settlement with the pipeline owner.  A firm need 

not be large or powerful to wield countervailing power; it only needs to have 
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good alternatives.  Even a relatively small “footloose” customer has significant 

countervailing power as a result of the ability to take its business elsewhere.  

The evaluation of countervailing power therefore comes down to an 

evaluation of each customer’s alternatives to buying gas transport from the 

KKP.  This analysis of alternatives is necessarily specific to each type of 

customer.  The relevant types are considered in turn below. 

 

Mining operations 

 

2.29 Given its geographic location, the KKP’s most likely users are mining 

operators.  The principal use of gas by miners is to generate electricity.  Most 

miners located within the vicinity of the KKP have alternative means of 

obtaining electricity, which gives them countervailing power with respect to 

the KKP. These alternatives include on-site diesel generation, APA Group 

understands that the nearby existing power stations have excess capacity 

(including the Verve West Kalgoorlie power station and Newmont’s Parkeston 

power station), and connection to Western Power’s South West 

Interconnected System (which extends to Kalgoorlie and Boulder).   

 

2.30 Additional sources of countervailing power for miners may be available.  

Major miners, including BHP Billiton, have multiple “touch points” with APA 

Group pipelines throughout Australia.  Because they buy gas transportation 

services from many APA pipelines, such customers can and do threaten to 

link pricing outcomes on one pipeline to negotiations on other pipelines.  This 

multifaceted interface gives this type of customer significant bargaining 

power. 

 

2.31 Prospective mining operations of any size can protect their interests by 

negotiating satisfactory terms prior to financial commitment, then embedding 

those terms in long-term contracts.  This type of contracting strategy is 

standard in the mining and electric power industries. 

 

2.32 The only existing KKP mining operation belongs to the KKP’s foundation 

customer.  BHPBNW’s principal offtake point on the KKP is for the smelting 

facility in Kalgoorlie.  A bypass threat by the BHPBNW Kalgoorlie Nickel 

Smelter would be particularly credible because the offtake point is located 

within circa 400 metres of the end of the GGP in Kalgoorlie.  While the 
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BHPBNW Kambalda Nickel Concentrator is located at the Southern end of 

the KKP, the principal gas load could bypass the KKP at low cost. 

 

2.33 In summary, prospective mining operations have substantial bargaining 

power, as do prospective power stations, because they are footloose.  The 

existing mining operation has, in addition to a long-term contract, an ability to 

bypass the KKP at low cost for the majority of its load. 

 

Power stations 

 

2.34 Apart from mining-linked power generation, there is only one power station 

that currently uses the KKP — the Esperance Power Station.     

 

2.35 Prospects for further non-mining power stations along the KKP route are 

slight.  There is only one significant population centre along that route 

(Kalgoorlie). It already has a power station with excess capacity, and is 

connected to Western Power’s South West Interconnected System grid.  The 

Parkeston Power Station obtains gas supply from the GGP. 

 

2.36 Any prospective KKP power station can wield countervailing power. It is usual 

practice for power station proponents to base their initial financial commitment 

on a network of long-term contracts on the supply side with all key suppliers, 

including gas supplier and the pipeline owner and on the demand side with 

power purchase agreements with related entities or other customers.  Once 

established, these contracts protect the power station owner’s investment 

from hold-up threats.   

 

2.37 The history of negotiations between Burns and Roe Worley and SCPA 

provides confirmation of this theory of countervailing power. Salient points 

from this history are summarised in the Confidential Attachment. 
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Factor (e) presence and extent of any substitute in a market for the 

pipeline service 

 

2.38 Form of regulation factor (e) is designed to consider whether the presence 

and extent of any substitute, and the elasticity of demand, in a market for a 

pipeline service might mitigate the market power of the pipeliner.  The NCC’s 

Final Decision on Light Regulation of the MSP noted, in connection with this 

factor, that the following circumstances are conducive to Light Regulation 

(Table 3-1, p. 22): 

 

• Greater substitution possibilities exist; 

• Relatively high elasticity of demand suggesting bypass or other 

substitution opportunities exist; 

• Transmission pipelines (demand more elastic than for distribution 

services); 

• Availability of large (independent) storage capacity; 

• Ability to defer gas production/expansion for significant periods. 

 

2.39 The discussion under form of regulation factor (a) above highlighted the 

seriousness of the bypass risk faced by KKP during SCPA’s 2002 

negotiations with Burns and Roe Worley.  The discussion under form of 

regulation factor (d) above noted that the location of the KKP’s principal load, 

BHPBNW’s Kalgoorlie Nickel Smelter, so close to the start of the KKP creates 

a particularly acute bypass risk.  

 

2.40 These facts suggest that the circumstances of the KKP are conducive to Light 

Regulation with respect to form of regulation factor (e). 

 

Factor (f) presence and extent of any substitute in market for 

electricity or gas 

 

2.41 Form of regulation factor (f) is designed to consider whether the presence and 

extent of any substitute, and the elasticity of demand in a market for electricity 

or gas (as the case may be) might mitigate the market power of the pipeliner.  

The NCC’s Final Decision on Light Regulation of the MSP noted, in 
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connection with this factor, that the following circumstances are conducive to 

Light Regulation (Table 3-1, p. 22): 

 

• Fuel choice available to significant proportion of users; 

• Narrower relative prices per unit energy produced from different fuel 

sources; 

• Use of multi-fuel plant. 

 

2.42 The principal load on the KKP is BHPBNW, which receives gas at its 

Kalgoorlie Nickel Smelter and Kambalda Nickel Concentrator.  Both of these 

facilities were built long before natural gas was available.  The smelter 

commenced operations in 1972, but gas did not become available until the 

GGP was completed in 1996.  Prior to the advent of natural gas, diesel was 

the main fuel source at both of these plants. 

 

2.43 Part of the business case for extending the GGP to Kalgoorlie was the fact 

that, at the time, the delivered price of natural gas was lower than the diesel 

price.  It is understood that this remains the case, but the price differentials 

between the alternative fuels are not great.  Indicatively, SCPA understands 

that the cost of diesel for power generation is approximately $18/GJ20, while 

the wellhead price of gas is between $12 and $14/GJ2122 (depending upon 

exchange rates and oil prices), to which must be added the GGP tariff of 

$3.00/GJ23.  The capital cost of a dedicated gas lateral must also be factored 

into the gas price for any new gas customer on the KKP. 

 

2.44 Press reports from mid 2009 indicate some differences of view as to whether 

natural gas or diesel was a lower cost energy source.  For example, “Going 

with gas”, the Australian’s Mining Monthly, May 2009, notes the decision of 

                                                
20  Based on delivered price of diesel of $1.10 per litre ex Perth as at 12 February 2010 and 

current diesel rebate of 38.5 cents per litre available for mining operators and using standard 
energy conversion values. 

21  Based on Santos ASX release dated 7 January 2009 advising gas price of US$7.80/GJ based 
on US$50/barrel – being last major WA-based gas contract publicly advertised with current 
exchange rates and oil prices  

22  WA Business News, 4 – 10 March 2010, pages 8-9 
23  Based on current tariff, as advised document entitled “Goldfields Gas Pipeline – Quarterly 

CPI Tariff Adjustment” dated 16 November 2009 (ref: 
http://www.era.wa.gov.au/2/373/48/notices.pm) and a load factor of 0.85 being historic GGP 
average, as advised in document entitled “GGT Supporting Information to Proposed Revisions 
to GGP Access Arrangement” dated 21 April 2009 (ref: 
http://www.era.wa.gov.au/3/758/48/proposed_access.pm) 
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Jabiru Metals to switch from diesel to gas.  However, “Access trouble over 

gas supply”, the Kalgoorlie Miner, 8 June 2009, suggests (perhaps 

incorrectly) that supply constraints applying to gas make diesel a more 

attractive option for mine sites along the route of the GGP. 

 

2.45 The relative economics of gas versus diesel will depend to some extent on 

such factors as the capital cost of the lateral pipeline, the location of the mine 

site and the mine life (which determines the amortisation period for the capital 

cost).    

 

2.46 Further, securing gas supply typically requires entry into long term gas supply 

agreements, particularly for smaller loads in WA where demand from large 

customers and for LNG is considerable.  In contrast, diesel can be secured 

through shorter term supply contracts.  A significant number of mines, 

particularly those with marginal commercial operations, prefer to use diesel 

rather than gas so as to avoid having to incur the long term fixed cost 

commitment typically required to secure gas supply.  

 

2.47 It should also be noted that LNG can also be a substitute for gas.  At least two 

mining operations in the Goldfields utilise LNG as their energy source for 

power generation. 

 

2.48 The BHP Billiton web site provides specific information on the relative 

magnitude of energy inputs from different sources at each of the BHPBNW 

facilities.24  For the Kalgoorlie Nickel Smelter, natural gas represents 935 TJ 

of the 2,594 TJ total energy input, but diesel represents 90 TJ and electricity 

531 TJ.  Coke and other fuels make up the remaining 1,038 TJ.  For the 

Kambalda Nickel Concentrator, natural gas represents 84 TJ of the 229 TJ 

total energy input, but diesel represents 25 TJ and electricity 121 TJ.  Clearly 

enough, these facilities have a range of energy options. 

 

2.49 More generally, electricity transmission has become an important substitute 

for gas transmission in the area served by the KKP.  The 110 MW Parkeston 

                                                
24  See http://hsecreport.bhpbilliton.com/wmc/2004/performance/knsc/data/knsiodata.htm for the 

Kalgoorlie Nickel Smelter, and  
http://hsecreport.bhpbilliton.com/wmc/2004/performance/knsc/data/knciodata.htm for the 
Kambalda Nickel Concentrator. 
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Power Station near Kalgoorlie supplies power to nearby mining projects.  

Excess generation capacity at Parkeston has led to the export of up to 35 MW 

to Western Power in Perth during peak periods.25    

 

2.50 Overall, these facts suggest that the circumstances of the KKP are conducive 

to Light Regulation with respect to form of regulation factor (f). 

Factor (g) access to information 

 

2.51 An important point of distinction between Light Regulation and full regulation 

is the degree of mandatory information disclosure by the pipeline owner.  

Under full regulation, the owner is obliged to prepare AAI documents which 

are publicly disclosed.  These documents contain a great deal of detail on 

pipeline costs, capital expenditure plans, utilisation forecasts, and other 

matters that are designed to enable an interested member of the public to 

virtually replicate the service provider’s estimate of the revenue requirement 

and reference tariffs. 

 

2.52 Under Light Regulation, however, this particular form of information disclosure 

is not mandatory.  The effectiveness of Light Regulation depends, in part, on 

the quality and extent of the information that would be available to access 

seekers without that mandatory disclosure. 

 

2.53 Matters such as the price, availability, terms and conditions of supply for 

pipeline services are disclosed by the pipeline owner under Light Regulation 

through (among other requirements), reporting obligations to the ERA and 

ring fencing reports.26 

 

2.54 Other forms of mandatory disclosure, including the ERA annual monitoring 

programme and obligations concerning continuous disclosure to the ASX will 

ensure that certain fundamental facts concerning the pipeline owner’s 

                                                
25  “Power station operators confident of Goldfields supply,” ABC Online, Kalgoorlie News, 11 

January 2005. 
26     Information disclosure requirements under the NGL and Rules for Light Regulation pipelines 

includes disclosure of price and terms and conditions of offer (r36), rules relating to 
facilitating access requests (s107, r108, r109, r112), registers of spare capacity (r111), ring-
fencing obligations (s.141), performance reports to ERA (s.64) and reports to ERA on access 
negotiations (r37). 
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corporate affairs and the pipeline itself will continue to be publicised in a 

timely manner. 

 

2.55 In respect of the KKP, the existing customers are exceptionally well informed 

about the KKP costs (see section 2.3 factor (d) above).  As the former owner 

of the KKP, BHPBNW will have ample cost information relating to the 

pipeline.   

 

2.56 In the case of KKP’s other customer, Burns and Roe Worley would have 

access to significant pipeline cost data given its construction of the KEP in 

2004, much of which would be directly relevant in assessing KKP’s cost 

structure.  Notwithstanding the fact that no AA had ever been lodged, Burns 

and Roe Worley was successful in negotiating terms of access based on the 

information it had as a pipeline constructor and general industry participant. 

 

2.57 Prospective customers have two means of obtaining accurate, relevant data 

on KKP cost and demand conditions. First, all prospective customers are 

likely to be either mining companies or power stations.  These would be well-

resourced firms that would have ready access to well-informed pipeline 

industry consultants, who would be well placed to estimate costs, demand 

and any other relevant input to the KKP tariff.  All parties routinely employ the 

services of pipeline consultants to assist with commercial negotiations.  

Longstanding consulting practices (of which there are many in Western 

Australia) develop a deep, specific, and up-to-date knowledge of pipeline 

costs.  The fact that the KKP is a transmission pipeline means that the cost 

estimation exercise is relatively straightforward.   

 

2.4 Incentive to negotiate 
 

2.58 Second, the non-discrimination requirements of the NGL necessarily tie new 

tariff offers to the tariffs paid by existing customers for comparable services.  

Existing customer tariffs are the result of robust negotiations between the 

pipeline and parties that have accurate and up-to-date knowledge of the 

KKP’s vital commercial statistics, including costs and demand.  Prospective 

customers can “piggyback” on the detailed understanding of KKP’s costs by 

existing customers. 
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2.59 For Light Regulation to be effective, both the service provider and prospective 

users must have incentives to reach a negotiated settlement.  Reliance on 

arbitration to settle disputes must be sparing.  Otherwise, the mechanisms of 

heavy regulation would prove more cost-effective for all. This section 

considers first the incentives for the service provider to reach negotiated 

settlement, then the incentives for the users and prospective users.  Finally, 

the likely extent of reliance on dispute resolution is considered. 

2.4.1 Incentives on service provider 

 

2.60 Contrary to the assertions of some parties opposed to the Light Regulation of 

the Central West Pipeline (“CWP”),27 28 Light Regulation does not invite or 

permit the pipeliner to increase tariffs or earn monopoly rents.  The 

negotiate/arbitrate scheme that operates under Light Regulation substitutes 

ex post regulation for ex ante regulation.  It does not remove regulatory 

oversight of prices.   

 

2.61 The cost of service building block method that is most likely to be employed 

by an arbitrator would be substantially the same as the pricing approach 

taken by gas access regulators around Australia in determining AAs.  For this 

reason there should be no material difference between price or cost recovery 

levels achieved under Light or Full Regulation.29 

 

2.62 Given that fact, the owner of a Light Regulation pipeline has no incentive to 

withhold capacity in order to drive prices up.  Quite simply, this strategy for 

gaining monopoly rents would be defeated by the arbitration provisions.  If 

prices cannot be increased by withholding access, then the pipeline owner’s 

commercial incentive is to sell as much access as possible, in order to spread 

fixed costs across a larger usage base, reduce customer prices and stimulate 

demand. 

                                                
27  Country Energy’s submission of 28 October 2009 states (par. 8.1) “APA’s ability to determine 

tariff structures and tariff amounts for the CWP would be mostly unconstrained under Light 

Regulation.”  http://www.ncc.gov.au/images/uploads/LRCWPSu-001.pdf   
28  Fletcher International Exports Pty Ltd’s submission of 16 December 2009 states (p. 4) “Light 

Regulation provides for pricing that is based simply on what the market will bear and  enables 

the charging of monopoly rents”  http://www.ncc.gov.au/images/uploads/FIE_Submission_-
_public_version.pdf  

29  Additional pricing flexibility may be achieved under Light Regulation, but this would go to 
price structure rather than absolute cost recovery levels. 
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2.4.2 Incentives on users/prospective users 

 

2.63 While the cost of gas transmission may not represent a large part of the total 

cost of doing business for miners or power generators, the competitiveness of 

markets for mineral products and electricity encourage these pipeline 

customers to act on every opportunity to reduce their costs.  Other elements 

of the delivered energy price, particularly the wellhead gas price, are 

significantly larger than the KKP tariff.  However, for various reasons, there 

may be less flexibility—hence scope for negotiations—in these cost elements 

than in the KKP tariff under Light Regulation. 

 

2.64 The transmission pipeline tariff, including both GGP and KKP components 

constitutes approximately 20% of the delivered price of gas at Kambalda.  

The transmission tariff represents one of the few parts of the delivered cost of 

gas on which meaningful price reductions could conceivably be achieved 

through negotiations.  The prospects of negotiating price reductions for the 

other large component of the delivered gas price, being the wellhead price of 

the gas, is limited, particularly for those users who are not gas producers. 

 

2.65 In the past, the wellhead price of gas was determined on a basis of lengthy 

negotiations between the gas producers and the energy retailers.  Over the 

last 24 months, a number of gas producers have offered their gas reserves on 

a tender basis (e.g. Reindeer (Santos/Apache) and Gorgon (Chevron)) given 

the considerable demand for new gas supply into the Western Australian 

domestic gas market from new proposed projects and existing gas users.  

The gas producers have considerable countervailing power. The nature of 

this price-setting process, the economics of exhaustible resources, and the 

range of alternatives facing a gas producer means that a user may have very 

little realistic prospect of negotiating a lower gas price. In fact, the booming 

LNG export opportunities of North West Shelf and other Carnarvon Basin and 

Browse Basin producers mean that any attempt by domestic gas users to 

revisit established wellhead prices may result in price increases.  Far from the 

notional “LNG-netback” prices contemplated by the ACCC, major gas 

producers appear to be now obtaining a premium price return from Australian 

consumers – in excess of that from overseas customers.  As Apache Energy 
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has publicly stated: “For price, it’s the domestic market, for quantity it’s the 

LNG market.”30 

 

2.4.3 Likely reliance on dispute resolution 

 

2.66 In the past ten years, dispute resolution has not been relied upon by any 

customer of the KKP.  This positive outcome has been achieved under 

conditions that closely parallel Light Regulation.  There has been no AA for 

the KKP over that time, and all negotiations have been conducted and 

concluded on a purely voluntary basis, with minimal regulatory involvement. 

 

2.67 From this experience it is valid to conclude that the reliance on dispute 

resolution would be minimal under Light Regulation. 

 

2.5 Summary on effectiveness criteria 

 
2.68 For the reasons discussed in this Part 2, Light Regulation would be no less 

effective than full regulation in achieving the National Gas Objective with 

respect to the provision of services by the KKP. 

 

2.69 Barriers to entry to the market served by the KKP are relatively low, given its 

short length and concentrated customer base.  Network externalities are few 

and unlikely to convey additional market power on the KKP.  The upstream 

GGP, with overlapping ownership, is a covered pipeline. 

 

2.70 Existing users are few in number, well informed, and hold substantial 

countervailing power.  Prospective users, which are likely to be either miners 

or power stations, also have countervailing power until their costs are sunk.  It 

is usual practice to make the sinking of costs contingent on long-term 

contracts that reflect acceptable terms and conditions. 

 

2.71 Somewhat unusually, the KKP has not submitted any AAs, so that source of 

information about pipeline costs is not available to the public.  Nevertheless, 

adequate information is available to existing and prospective customers to 

                                                
30  Response by the DomGas Alliance on ACCC Draft Determination: Gorgon Gas Project: 

Application for Joint Selling Authorisation dated 8 October 2009, www.domgas.com.au 
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enable them to negotiate effectively.  In the case of existing customers, they 

have, for historical reasons, an unusually strong grasp of the relevant facts 

concerning the KKP.  In the case of prospective customers, they have 

recourse to a large population of well-informed pipeline industry consultants.  

Such consultants are routinely involved in gas access price negotiations.   

 

2.72 These factors combine to provide users with an ability to negotiate effectively 

under Light Regulation.  Users would also have the incentive to do so.  The 

history of negotiations over KKP access shows that the parties have been 

prepared to engage in lengthy discussions over price differences that 

represent only a small proportion of the total KKP tariff. In addition, for the 

reasons discussed below in Part 4, a change to Light Regulation would be 

consistent with the national gas objective.  For these reasons, it is submitted 

that the “effectiveness” criteria set out in s.122 (1) (a) are satisfied in the case 

of the KKP. 

 

3 Part 3 - Comparative cost of forms of regulation 
(s.122(1)(b)) 

 

3.1 Overview and approach 
 

3.1 Section 122(1)(b) of the NGL requires an assessment of the differences in 

likely costs between the full and light forms of regulation for the KKP.  The 

NGL directs attention to costs for efficient service providers, users and 

prospective users and end users. 

 

3.2 This section focuses on: 

• the costs to SCPA (the service provider); and  

• the costs to shippers (the users).   

 

3.3 In the case of shippers who are also industrial end users, these shippers are 

both “users” and “end users” for the purposes of s.122((1)(b)).  For other end 

users, the extent of cost savings through Light Regulation would depend on 

the extent that shippers pass their cost savings through.  This pass through 

decision is outside of SCPA’s control, so we are unable to comment on cost 
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savings for non-industrial end users.  For this reason, this submission focuses 

on the cost savings of Light Regulation for SCPA and shippers. 

 

3.4 The assessment of the costs of regulation outlined in this Part 3 assumes 

SCPA is an efficient service provider. This assumption is consistent with 

general capital market disciplines on SCPA’s parent entity, the APA Group, to 

maximise profit. As current and prospective users are generally private firms, 

they are also subject to these capital market disciplines.  We assume they are 

also efficient for the purposes of s.122(1)(b).  

 

3.5 There are three key areas of difference between full and Light Regulation: 

• management of AA processes; 

• compliance with regulatory process requirements; and 

• dispute resolution. 

 

3.6 The APA Group application for Light Regulation of the CWP concluded 

(paragraphs 3.34 – 3.45) that there should be no material difference in costs 

of ongoing compliance between light and full regulation.  That application also 

concluded (paragraphs 3.46 – 3.51) that there would be no change to the 

costs of dispute resolution under Light Regulation.  SCPA has reached the 

same conclusions with respect to the KKP.  Attention is therefore focused on 

the area of largest potential cost savings for Light Regulation:  management 

of AA processes. 

 

3.2 AA and AAI processes 
 

3.7 The main cost of full regulation is the requirement under s.132 of the NGL for 

a service provider to submit a full AA and AAI in accordance with the Rules.   

 

3.8 The transitional provisions within the new NGL require SCPA to submit an AA 

within 90 days by July 2010 and every 5 years31 thereafter if SCPA’s 

submission for Light Regulation is not successful.  In contrast, Light 

Regulation pipelines are only required to publicly provide the price and terms 

                                                
31   Note that there is some flexibility in the time frames applying to access arrangement duration 

but five years is a general standard. 
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and conditions for access, and report periodically to the regulator on access 

negotiations.32   

 

Costs to SCPA  

3.9 The development and regulatory evaluation of an AA and AAI for the KKP 

would be expected to take about 12 to 18 months, but could be longer based 

on previous APA Group experiences. The Australian Energy Regulator 

(“AER”) Guidelines suggest a six month pre lodgement consultation period.33 

The National Gas Rules (“NGR”) provides for up to a 13 month AA process 

following submission (Rule 13). 

 

3.10 To date, no AAs have been prepared or submitted for the KKP. Because of 

this lack of experience, a cost estimate is presented.  The main cost 

elements:  

• One senior manager full time for 12 months    $250,000 

• Consultancy advice on specialist topics34   $  50,000 

• Modelling support      $  50,000 

• Support from engineering, legal and commercial staff  $  50,000 

 

sum to $400,000 per regulatory period. The costs could increase if 

contentious issues arose which necessitated additional external advice or if 

the process was delayed.   

3.11 Given that no AA has been lodged to date for the KKP, the first KKP AA 

would require determination of the asset’s initial capital base which would be 

more costly than for subsequent AAs.  Further, in APA’s experience, this 

determination is the most likely to give rise to areas of contention, resolution 

of which may take significant time, resources and therefore, incremental cost. 

 

3.12 In order to validate this figure, benchmark cost estimates for the AAs of other 

APA Group owned pipelines since 2000 are used to establish a general 

empirical relationship between AA costs and the size or complexity of a 

transmission pipeline. SCPA recognises that other pipelines are substantially 

larger in size and value than the KKP, so the AA costs for the KKP are likely 
                                                
32    National Gas Rules 36 and 37. 
33  AER, 2009, Access Arrangement Guideline: Final, p19 
34  In a typical AA process external expert advice and support is obtained for volume forecasts, 

operating expenditure forecasts, capital expenditure forecasts and cost of capital issues. Other 
advice may be obtained depending on particular issues relevant to the asset. 
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to be lower in absolute terms. Nevertheless, all of the AAs are governed by 

the same legal and regulatory requirements, which may give rise to fixed 

costs of an AA for transmission pipelines of any size.  Other APA Group 

owned pipelines were chosen for this analysis because relevant cost data is 

most readily available for these. 

 

3.13 The APA Group operates and partially owns the GGP.  The AA and AAI 

process currently underway for the GGP provides a useful benchmark of 

future AA costs. The estimated internal costs for the GGP AA are 

$1,300,000.35  These costs have not yet been approved by the ERA.  These 

costs include external consultant’s costs and the internal costs of a regulatory 

manager, analysts, and engineers, other technical and financial managers as 

well as senior management involvement. 

 

3.14 The APA Group owns and operates the Victorian Transmission System 

(“VTS”).  The AA and AAI process for the VTS completed in June 2008 

provides an indicator of future AA costs. GasNet submitted that the AA 

include regulatory reset costs of $950,000 for the AA period. These costs 

were accepted by the AER and included in the cost base which will be 

recovered by GasNet via the AA tariffs. The actual final external cost of the 

GasNet AA was $1.015 million.36  In addition to these external costs, the APA 

Group incurred significant internal costs associated with the development of 

the AA. Accordingly, overall the cost of the VTS AA to the APA Group was 

approximately $1,500,000.37 

 

3.15 The APA Group owns and operates the RBP.  The AA and AAI process for 

the RBP was completed in March 2007. The regulator accepted the proposed 

                                                
35  Note that the GGT document “Supporting Information to Proposed Revisions to Access 

Arrangement” as submitted to Economic Regulation Authority on 7 April 2009 page 132 
indicates that these costs may be as high as $1.9 million. It should be recognised that this $1.9 
figure includes various ERA charges. $1.3 million is a figure that is comparable with other 
figures in this submission. 

 
36  Further information on these costs is available at, APA, 2008, GGP Light Regulation 

Submission: Application for Light Regulation determination for Moomba to Sydney Pipeline 
services by East Australian Pipeline Pty Limited, p58. 

37  It should be recognised that work on AAs continues at a low level between AA reset times – 
for example capital expenditure is subject to prudency tests prior to internal approval and then 
recorded for incorporation into the capital base roll forward calculation. 
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AA costs of $500,000.38  The total actual external costs for this AA were 

$366,831. In addition to these external costs, internal APA staff salaries and 

overheads are estimated to be in the order of at least $450,000, based on a 

conservative estimate of a manager and an analyst working full time on the 

RBP AA for 18 months.  Thus overall the cost of the RBP AA to the APA 

Group was approximately $817,000. 

 

3.16 The APA Group application for light handed regulation of the MSP noted (at 

para 3.18) that AA costs of $1.4m were accepted by the ACCC in its Draft 

Decision on the AA in 2000.  That cost pertained to the entire MSP, which 

was covered at that time. The same light handed application noted (para 

3.19) an AA cost for the covered part of the MSP in 2009 of $586,000. 

 

3.17 The APA application for light handed regulation of the CWP noted (at para 

3.17) that the estimated AA cost was $400,000. 

 

3.18 Table 6 summarises the AA cost information discussed in the preceding 

paragraphs. 

 

Table 6: Information Used in AA Cost Analysis39 

 

 Estimated 
AA cost to 
APA (internal 
& external 
costs) 

Asset base 
at Reset 

Operating 
Cost in 
Year 1 of 
the New AA 

Pipeline 
Length 
(km) 

Forecast 
Volumes 
in yr 1 of  
New AA 

CWP  
($2010) 

$400,000 $53.767m 
(estimate) 

$1,013,000 
(estimate) 

255 1,250 
(estimate) 

RBP 
($2006) 

$817,000 $296.410m $8,310,000 560 51,100 

GGT 
($2009) 

$1,300,000 $446.200m $26,800,000 1378 32,400 

Victorian 
PTS 
($2007) 

$1,500,000 $560.740m $27,890,000 1997 228,400 

MSP -Entire 
pipeline 

$1,400,000 $834.600m $18,600,000 1967 95,400 

                                                
38  ACCC, 2006, Final Decision Revised access arrangement by APT Petroleum Pipelines Ltd for 

the Roma to Brisbane Pipeline 20 December 2006 p84. 
39  The figures for the CWP and the GGP Regulated Pipeline in 2008 are both based on internal 

APA estimates. The CWP estimates are based on internal APA estimates. The MSP estimate 
was based on APA internal workings undertaken in preparation for an MSP AA that was to be 
lodged in 2008.   As the MSP became a Light Regulation pipeline this AA was never lodged. 
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($2003) 
MSP 
Regulated 
($2008) 

$586,000  $423.915m 
(estimate) 

$11,012,000 
(estimate) 

937 69,264 
(estimate) 

 

 

The data in the table above was examined graphically for empirical 

relationships between cost and the various possible metrics of pipeline size 

shown above.  The correlation between AA cost and forecast volumes was 

poor.  However the correlations between cost and these other metrics were 

good.  The following three charts illustrate these correlations.  First AA cost 

versus pipeline length: 
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Diagram 1: Correlation between the Cost of an AA and Pipeline Length 

AA cost (y) v pipeline length (km) (x)

y = 591.12x + 301597
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3.19 Then AA cost versus asset value at the commencement of the AA period: 

 

 Diagram 2: Correlation between the Cost of an AA and Asset Value 
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3.20 Finally, AA cost versus operating expenditure in year 1 of the new AA. (Operating 

expenditure is often an indicator of the complexity of the pipeline system and 

consequently the complexity of the AA). 

 

 Diagram 3: Correlation between the Cost of an AA and Opex 

 

 

3.21 While the number of points is small, the correlation coefficients, R2 are high.  

Significantly, the y-intercept of the best-fit lines all lie within the range 

$300,000 to $380,000.  This finding suggests the existence of a fixed cost of 

preparing an AA that lies within this range. 

 

ERA costs borne by SCPA 

 
3.22 Unlike gas pipeline access regulators in other jurisdictions, the ERA recovers 

part of its costs from covered pipelines in Western Australia.  The powers to 

do so are conferred by the Economic Regulation Authority (Gas Pipelines 

Access Funding) Regulations 2003.  There is a standing charge and a service 

charge.  The standing charge is an allocation among covered pipelines in 

Western Australia of the ERA’s “core function costs.”  Each pipeline’s 

allocation percentage is set out in Schedule 1.  The allocation applicable to 

the KKP is 2.72%.   
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3.23 The core function costs that are allocated through the standing charges are in 

the nature of common costs that are not directly attributable to any particular 

pipeline.  The service charges are the means through which pipeline-specific 

costs of regulation are recovered from the relevant pipelines.  Actual standing 

and service charges paid or payable by individual pipeline owners are 

required to be disclosed in the ERA’s annual reports. 

 

3.24 In the event that the KKP became a Light Regulation pipeline, it is assumed 

that there would be no change to its standing charge.  Because it would 

remain a covered pipeline, it would not be removed from Schedule 1 (as the 

revoked Parmelia and Tubridgi Pipelines were). 

 

3.25 However, any change to Light Regulation status would entail a reduction in 

service charges levied by the ERA.  The removal of the requirement to 

undertake periodic AA processes would mean that the ERA would avoid the 

costs associated with those processes.  The future ERA service charges paid 

by the KKP under Light Regulation would reflect those cost savings. 

 

3.26 The quantum of likely cost savings to the ERA is estimated as follows.  The 

table below, derived from information disclosed in ERA annual reports, shows 

past ERA service charges by pipeline and by year. 

 

 

3.27 Over the six year period shown in this table, total ERA service charges have 

been between $750,000 and $790,000 for each of the three major pipeline 

systems that have had AAs finalised:  AlintaGas Networks, GGP and 

DBNGP. In the case of the GGP, for which the APA Group has estimates of 

ERA Service charges from ERA Annual Reports

Total

Service provider paid

levied-
unpaid paid

levied-
unpaid paid paid paid paid

AlintaGas Networks 8,154     69,053   500,427     73,430    110,048 9,690   -      -       770,802 

Epic 76,507   -         129,327     -         205,834 

GGP 78,615   -         568,141     64,860    55,411   21,912 -      -       788,939 
SAGASCO -         -         -            10,360    10,360   

SCPA (KKP) -         -         -            8,633      2,497     -       -      -       11,130   

DBNGP 79,561       156,656  443,259 52,806 4,737   14,524 751,543 
TOTAL 163,276 69,053   1,277,456  313,939  611,215 84,408 4,737   14,524 

Notes:  AA prior to 2009 was finalised in 2004-05 for Alinta and GGP.

           AA prior to 2009 was finalised in 2005-06 for DBNGP.
           There have been no AA's yet for KKP.

2007-08 2008-092003-04 2004-05 2005-06 2006-07
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internal AA costs, the ERA service charge represents 60% of the internal 

cost.   

 

3.28 If attention is restricted to ERA service charges in the year in which the AA 

was finalised, then the cost would be closer to $500,000 per AA cycle, 

representing 38% of GGP internal AA costs. 

 

3.29 It seems reasonable to presume that if the KKP were denied this application 

for Light Regulation status and it were obliged to finalise an AA then the ERA 

service charge associated with that activity would be at least 38% of KKP’s 

internal AA costs.  This service charge would be between $114,000 and 

$144,400—depending on which estimate of KKP internal costs were used 

(i.e., $300,000 or $380,000). 

 

3.30 An alternative way of evaluating the ERA costs would be to apply average 

ERA costs per regulatory submission.  This measure is a key efficiency 

indicator for the ERA which is published in its annual reports.  The 2008/09 

Annual Report cites average costs per submission over the years 2005/06 to 

2008/09 that range from $30,782 to $38,200 (p. 33).  At the lowest of these 

rates, it would require only 5 submissions for the ERA’s costs to exceed 

$144,400.  As there are two customers and one pipeline operator, the 

minimum conceivable number of submissions is 3, but clearly any contentious 

issues may increase this number by leading to supplementary submissions 

from the parties or to submissions from user and public interest advocacy 

groups. 

 

3.31 Clearly, on any reckoning, the ERA avoidable costs associated with a KKP 

AA would exceed $100,000 per regulatory period and could conceivably be 

much higher.  The analysis of correlations between AA costs and various 

pipeline size, value or cost metrics presented above explicitly excluded any 

ERA costs that were back-charged to the pipeline owner.  The ERA service 

charges should be added to the service provider costs derived from that 

correlation analysis. 

 

3.32 Given the small length of the KKP, the owner’s direct cost of an AA could be 

expected to be near the bottom of the range $300,000 to $380,000 derived 

from the correlation analysis.  The likely ERA service charge of $100,000 or 
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more associated with processing an AA and AAI would likely increase the 

cost to SCPA of Full Regulation to $400,000 or more.  Accordingly, a change 

to Light Regulation for the KKP would result in a cost saving to SCPA in the 

order of approximately $400,000 or more per regulatory period as SCPA 

would not have to produce an AA and the ERA would not have to consider it.  

 

Costs to shippers and end users 

3.33 It is difficult for SCPA to quantify another party’s costs in the AA process, but 

the internal costs incurred by a shipper’s management and regulatory 

specialists would be significant when they make submissions opposing 

aspects of the AA.   

3.3 Cost comparison 
 

3.34 The table below summarises SCPA’s estimates of likely costs and cost 

savings to SCPA of a change from full to Light Regulation for the KKP for a 5 

year regulatory reset period.  It should be recognised that these estimates are 

based on limited sample sizes. 

 

Table 7: Costs of Full and Light Regulation on the KKP 

 

 Full regulation Light 
handed 
regulation 

Cost saving of 
change to light 
handed for 5 year 
reset period 

Commercial 
negotiations 

  No change 
expected 

AA and AAI 
process 

$300,000 - 380,000  n/a $300,000 - 
380,000 

ERA service 
charge for its own 
AA-related costs 

$100,000 + None $100,000 + 

Ongoing 
compliance  

  No material 
difference 

Arbitrations by 
existing shippers 

  No change 

Arbitrations by 
new shippers 

  No change 

Total cost 
saving to SCPA 

  $400,000 or more 

 

3.35 As set out in the table above, a move to Light Regulation for the KKP would 

result in an expected cost saving of approximately $400,000 for every five-
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year period because the costs of preparing and obtaining approval for the AA 

and AAI would be saved. Costs associated with any appeals arising from the 

AA process would also be saved, but these are not included in the above 

estimate. 

 

3.36 The principal cost savings to existing and prospective shippers of a change to 

light handed regulation would relate to their participation in the AA and AAI 

processes including submission, public consultation processes and any 

subsequent dispute process.  While the cost savings to shippers are more 

difficult for SCPA to estimate, some level of savings could be expected to 

exist.  

 

3.37 It is difficult for SCPA to comment on whether Light Regulation would result in 

any cost savings to end users as this depends on the extent of any pass 

through of cost savings by shippers.  In the case of customers who are 

miners or power station operators, however, given their position as both 

shippers and end users, cost savings of Light Regulation can be attributed to 

them in both their capacities. 

 

4 Part 4 - National Gas Objective and Other Factors  

4.1 National Gas Objective  
 
4.1 Section 122(2)(a) requires the NCC to have regard to the national gas 

objective in considering the criteria for Light Regulation set out in s.122(1). 

 

4.2 The national gas objective is to “promote efficient investment in, and efficient 

operation and use of, natural gas services for the long term interests of 

consumers of natural gas with respect to price, quality, safety, reliability and 

security of supply of natural gas.” (NGL, s.23) 

 

4.3 In evaluating whether this objective would be met by Light Regulation of the 

KKP it is necessary to consider efficiencies (productive, allocative and 

dynamic) in the provision of KKP pipeline services as well as in upstream and 

downstream markets where competition is the key driver to welfare gains. 
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4.2 Cost savings on KKP pipeline services 

 
4.4 The principal reason why a change to Light Regulation for the KKP would 

enhance efficiency (and therefore welfare) in the provision of pipeline services 

is that it would reduce SCPA’s costs.   

 

4.5 There would be cost savings to SCPA, shippers and end-users associated 

with the change to Light Regulation. This effect was quantified and explained 

in Part 3 of this submission.  These cost savings would make the KKP more 

productively efficient. 

4.3 No loss of allocative efficiency with light handed 
regulation 

 
4.6 As the effectiveness section of this application explained, a move to light 

handed regulation of the KKP would involve no disadvantage to customers in 

the form of higher prices or reduced service quality or availability. 

4.4 Other relevant factors – ERA costs 

 
4.7 Section 122(2)(c) of the NGL allows the NCC to have regard to “any other 

matters it considers relevant” in assessing an application for light handed 

regulation.  The APA Group’s 2009 application for Light Regulation of the 

CWP listed, as a relevant factor, likely cost savings to the relevant regulator, 

being the AER in that case. 

 

4.8 The situation facing KKP is somewhat different in that the relevant regulator, 

the ERA, recovers its costs from the pipeline owners it regulates.  For this 

reason there are no likely savings in net costs to the ERA associated with 

Light Regulation of the KKP. 

4.5 Summary on National Gas Objective 

 
4.9 Light regulation of the KKP would involve a material cost savings, principally 

for SCPA, but also for shippers.  This cost savings would improve the 

efficiency of delivery of pipeline services.  Because of countervailing customer 

power and a ten year history of successful commercial negotiations without 

resort to either regulatory tariff-setting or arbitration, Light Regulation would 
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be no less effective than heavy regulation.  In its Final Decision on the MSP 

Light Regulation application, the NCC noted (paragraph 3.37):  

“Where Light Regulation is similarly effective to full regulation but involves a 
lesser cost across all relevant parties it is the most suitable form of regulation 
and a Light Regulation determination is consistent with the national gas 
objective.” 
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Attachment 1 

APA Group – Company Details 
 
1.   List of APA Group owned assets 
 

This list covers all major APA Group owned assets but is not exhaustive. 

 

Asset Management 

APA Asset Management (operates Envestra assets)  

APA Operations (EII) (operates Energy Infrastructure Investments assets) 

 

Corporate Shareholdings 

30% of Envestra Limited 

19.9% of Energy Infrastructure Investments Pty Limited 

33% of SEAGas Pipeline 

6% of Mariner Income Fund (owns the Moomba to Botany ethane pipeline) 

100% of APA (MIT) Pty Limited provides some management services to Mariner 

Income Fund  

14.9% of Hastings Diversified Utilities Fund 

 

Gas Networks 

Allgas Gas Network (South East Queensland) 

Central Ranges Gas Networks 

 

Gas Pipelines 

Amadeus Basin to Darwin Pipeline (96% owned) 

Carpentaria Gas Pipeline 

Central Ranges Gas Pipeline 

Central West Gas Pipeline 

Goldfields Gas Pipeline and associated laterals (88% owned) 

Mid West Pipeline (50% owned) 

Moomba to Sydney Pipeline 

Parmelia Gas Pipeline 

Roma to Brisbane Pipeline 

SESA Pipeline 

Victorian Principal Transmission System 
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Gas Storage 

Mondarra Gas Storage 

Victorian LNG Gas storage 

 

Energy Infrastructure Investments (EII) Assets 

Note that some assets now owned by EII were previously owned by APA. These are 

included in this table for information only.  APA has a 19.9% interest in the EII assets. 

 

Assets owned by EII which were previously owned by APA Group include: 

 

Gas Processing 

Kogan North Gas Processing 

Tipton West Gas Processing 

 

Gas Pipelines 

Bonaparte Gas Pipeline  

Telfer Gas Pipeline 

Wickham point Pipeline  

 

Electricity generation 

Daandine Power Station 

X41 Power Station 

 

Electricity Transmission 

Directlink Interconnector 

Murraylink Interconnector 

 

 

2.   Substantial Security Holders 
 
APA comprises Australian Pipeline Trust (“APT”) and APT Investment Trust 

(“APTIT”).  APA is listed on the Australian Stock Exchange as stapled units in each 

of APT and APTIT.  Security holders that hold more than 5% of currently issued units 

are as follows: 
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As at 14 August 2009 Securities % 

Petronas  (includes shares held by Petronas 
Australia and East Australia Pipeline Marketing) 

85 948 475 17.24% 

HSBC Custody Nominees (Australia) Ltd 
 

28 897 803 6.00% 

Total Securities 
 

498 633 596  
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Attachment 2 

Rule 34 - Compliance Checklist 
 

Clause 34 of the NGR specifies information required to be included in an application 

for a Light Regulation determination.  These information requirements are set out as 

follows: 

(1)(a)  Application to be in writing  

The application is in writing 

(1)(b)  Identify the pipeline that provides, or is to provide, the services for which the 

determination is sought and include a reference to a website at which a 

description of the pipeline can be inspected; and 

Refer to sections 1.1 and 1.2 

Also, see http://www.apa.com.au/our-business/gas-transmission-and-

distribution/western-australia.aspx. The KKP Public Register of Capacity is 

available on the APA Group website at http://www.apa.com.au/our-

business/economic-regulation/wa-gas-assets.aspx. 

(1)(c) Include a description of all pipeline services provided or to be provided by 

means of the pipeline; and 

Refer to section 1.5 

(1)(d) Include the applicant's reasons for asserting that the pipeline services should 

be Light Regulation services; and 

The services provided by the KKP should be subject to Light Regulation as 

the criteria set out in s.122 of the NGL are satisfied for the reasons set out in 

this submission. 

(1)(e)  Include other information and materials on which the applicant relies in 

support of the application  

Refer to the information and material set out in this submission. 

(2)(a)  The capacity of the pipeline and the extent to which that capacity is currently 

utilised; and 

Refer to Throughput – refer to section 2.3 and the KKP Public Register of 

Capacity is available on the APA Group website at 
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http://www.apa.com.au/our-business/economic-regulation/wa-gas-

assets.aspx  

(2)(b) For a transmission pipeline, a description of: 

(i)   All locations served by the pipeline (i.e. all locations at which receipt or 

delivery points for natural gas carried by the pipeline exist); and 

(ii) All pipelines that currently serve the same locations; and 

(iii) All pipelines that currently pass within 100 km of any location served by 

the pipeline; and 

• The current receipt and delivery points on the KKP are set out in sections 

1.1 and 1.2 

• No other pipelines currently serve the same locations. 

• For details of which pipelines are proximate to these receipt and delivery 

points, refer to section 1.7. 

[Note that clause (2) (c) applies to distribution networks and therefore is not 

applicable to the KKP] 

(2)(d)  A description of the pipeline services provided, or to be provided, by the 

pipeline; and 

Refer to section 1.5  

(2)(e)  An indication of any other sources of energy available to consumers of gas 

from the pipeline; and 

Refer to section 1.7 

(2)(f)  The identity of the parties with an interest in the pipeline and the nature and 

extent of each interest; and 

• The KKP is wholly owned by SCPA, a subsidiary within the APA Group 

(“APA”). APA comprises Australian Pipeline Trust and APT Investment 

Trust. APA is an ASX-listed energy transportation company owned by 

approximately 100,000 security holders. 

• APA operates an internalised management structure with direct 

operational control over its assets. 

• Security holders that hold more than 5% of currently issued units in APA 

are noted in Attachment 1. 
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(2)(g)  A description of the following relationships: 

(i)  any relationship between the owner, operator and controller of the pipeline 

(or any 2 of them); 

(ii)  any relationship between the owner, operator or controller of the pipeline 

and a user of pipeline services or a supplier or consumer of gas in a 

location or geographical area served by the pipeline; 

(iii) any relationship between the owner, operator or controller of the pipeline 

and the owner, operator or controller of any other pipeline serving any one 

or more of the same locations or the same geographical area; and 

• SCPA is the owner, operator and controller of the KKP. SCPA is a wholly 

owned subsidiary within the APA Group. 

• APA has no ownership interest in any shipper or producer using the KKP 

and as far as it is aware, no shipper or producer using the KKP has any 

ownership interest in APA. 

• APA owns 86% of the Goldfields Gas Pipeline. 

(2)(h)  An estimate of the annual cost to the service provider of regulation on the 

basis of Light Regulation and on the basis of full regulation; and 

Refer to Part 3. 

(2)(i)  Any other information the applicant considers relevant to the application of the 

National Gas Objective or the form of regulation factors in the circumstances 

of the present case. 

Refer to the submission. 

 
 




