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1. Introduction

1.1. The National Competition Council (NCC) has sought comments on the submission and non-

confidential documents provided on 17 September 2018 by Port of Newcastle Operations 

(PNO), in response to the NCC's 4 September 2018 letter to PNO (PNO Response). 

1.2. At the outset, we note that Glencore has responded separately on 27 September 2018 to 

the NCC's letter dated 20 September 2018 to PNO in relation to material over which PNO 

has claimed confidentiality (see letter attached as Annexure A).  That material could not be 

identified in the PNO Response as it was not shown as redacted as is the normal approach. 

We also note that the NCC advised on 2 October 2018 (see letter attached as Annexure B), 

that the NCC while noting the concerns raised "remains of the view that it is appropriate to 

withhold publication and disclosure of the documents in the PNO Response that PNO claims 

contain confidential information".  Glencore submits that the position taken by the NCC is 

procedurally unfair and prejudices the ability of Glencore and other interested parties to 

properly respond to PNO's revocation application.  The NCC's approach is also inconsistent 

with the its stated approach as to transparency and its own guidelines on making 

submissions.   

1.3. In addition, Glencore submits that the ability of Glencore and other affected parties to 

effectively respond to PNO's submissions is further compromised by their inability to refer 

to the determination by the Australian Competition & Consumer Commission (ACCC) in the 

arbitration between PNO and Glencore as to the terms and conditions of access to the 

Service.  Glencore submits that the NCC (particularly as a Commonwealth Government 

agency) must take these matters into consideration in order to properly consider PNO's 

revocation application.  This is particularly given that in the covering letter to the ACCC 

submission to the NCC dated 8 August 2018, the ACCC Chairman stated: 

"The NCC would also be aware that the ACCC was notified in 2016 of an access 

dispute between Glencore and the Port of Newcastle in relation to access to the 

shipping channel service.  I am advised by the Commissioners conducting the 

arbitration that the ACCC's consideration of the access dispute is well-advanced. 
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The outcomes of that consideration may be relevant to the NCC's assessment of 

the effects of declaration of the shipping channel service.  The ACCC may well need 

to put in further submissions to the NCC on the Revocation Recommendation at 

the conclusion of the arbitration process".  

The ACCC Chairman's polite comments are in our view quite telling. 

1.4. As previously indicated, Glencore submits that the NCC should not make any decision on 

PNO's revocation application until after the ACCC arbitration decision is made public (which 

is expected to occur shortly) and Glencore and other affected parties have been given the 

opportunity to make submissions on the relevance of the ACCC determination to PNO's 

revocation application.  We address this matter further below. 

2. Content of Submission

2.1. This submission responds to: 

(a) The Submission by PNO dated 17 September 2018;

(b) Annexure A to the PNO Submission, being the report prepared by Ms. Cecilie Næss

of Resourcefulnæss Consulting for PNO dated September 2018;

(c) Annexure B to the PNO Submission, being the report prepared by Houston Kemp

Economists for PNO, described as "Effect of declaration on incentives to invest in coal

mines" dated 14 September 2018; and

(d) Annexure C to the PNO Submission, being the report prepared by Houston Kemp

Economists for PNO, described as "Effect of declaration on competition for coal

authorities" dated 14 September 2018.

2.2. This response by Glencore comprises this submission together with the attached report by 

Synergies Economic Consulting attached as Annexure C. 
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3. The legal and factual context in which PNO's revocation application should be considered

3.1. The majority of the matters raised in the PNO Response have already been canvassed in 

Glencore's earlier submissions to the NCC.  In short, Glencore submits that the NCC must 

not determine the question of whether to recommend revocation of the declaration in the 

manner PNO suggests as if a declaration of the Service was sought now.  PNO's approach 

does not reflect the real world current situation and is contrary to the proper construction 

of the relevant provisions of Part IIIA or other provisions of the Competition & Consumer 

Act (2010) (Cth) (CCA) dealing with revocation.  It is clear that Parliament intended that in 

determining whether or not to recommend revocation of a declaration the NCC must have 

regard to whether there has been any materially change circumstances, and must then 

compare the position which would be likely to exist in the future were the declaration to 

continue, against the position if the declaration did not (see similarly Re Media Council of 

Australia (1996) ATPR 41-497).  The Hilmer Report stated in Chapter II – Access to "Essential 

Facilities" at page 267: 

"In addition, a formal procedure should exist to allow firms that are subject to 

declaration to petition for a revocation on the grounds of a material change in 

circumstances." 

3.2. As Glencore set out in its earlier submission, there has been no material change in 

circumstances since the declaration of the Service by the Australian Competition Tribunal 

(Tribunal)1 in this matter on 16 June 2016.  The fact of a change in the legislation does not 

qualify as a material change in circumstances for the purpose of revoking the existing 

declaration.  If Parliament had intended the amendments to have this effect, it would have 

expressly done so in the legislation. 

3.3. Indeed, PNO's application is not based on any change in circumstances but rather is based 

on arguments which were rejected by the Tribunal to the effect that the Service should not 

have been declared in the first place.  Professor (Emeritus) Roy Green, the Chair of PNO in 

1 Port of Newcastle Operations Pty Ltd, ACT 1 of 2016 
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his email to NCC President Schafer dated 15 February 2018, stated (in part and with our 

addition for explanation): 

"While revocation of PoN's services would not affect this arbitration [the 

Glencore/PNO arbitration] or its outcomes, the continued operation of the 

declaration exposes PoN to further arbitration, which could undermine PoN's 

capacity to invest in improving and diversifying its services.  Due to this risk, we ask 

that to the extent possible, the revocation process be expedited.  Ideally, PoN 

would like the revocation process to be completed by mid 2018.  We believe this is 

a realistic timeframe because most of the relevant facts have not changed 

materially since the NCC process in 2015." 

3.4. This email raises several issues which were already raised in the declaration process and 

confirms that PNO accepts that there has been no material change in circumstances.   

4. The ACCC Arbitration Determination

4.1. As indicated above, the ACCC arbitration determination of the terms and conditions of 

access by Glencore to the Service is relevant to the NCC's consideration of whether to 

recommend revocation of the declaration.  For example, the ACCC's assessment of the 

public interest under section 44X(1)(b) in the arbitration will be highly relevant to the NCC's 

assessment of PNO's revocation application.   

4.2. Moreover, contrary to PNO's submission, the ACCC decision in the arbitration between PNO 

and Glencore provides a sound framework and guiding principles in future negotiations and 

arbitrations between PNO and other access seekers.  Glencore submits that the terms and 

conditions of access that have been imposed by the ACCC under the arbitration, not just as 

to price but also access terms (including the period of time of access), will provide a real 

constraint on PNO in the future where declaration continues.   

4.3. In contrast, should the declaration be revoked, PNO as an infrastructure monopolist 

operating a bottleneck infrastructure service will able to act in an unconstrained manner. 
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4.4. The Tribunal stated at paras [7], [15] and [16]2: 

"The Port has been used for commercial shipping for many, many years, it is one 

of the larger coal ports in the world.  Shipping channels are the only means by 

which vessels can gain entry to and exit from the Port.  It is not contested in 

submissions that the shipping channels at the Port are the only commercially viable 

option for the export of coal from the Hunter Valley region in New South Wales. 

Nor was there any dispute in the course of submissions that the shipping channels 

are a natural "bottleneck" monopoly.  In practical terms, the service is necessary 

for the export of coal from the Hunter Valley." 

… 

[15] Nor does the PMAA provide Glencore, or any access seeker in relation to the

Service, with any right to negotiate the terms and conditions of access or to provide

for any enforcement process if agreement as to the terms of access cannot be

reached.

[16] After PNO assumed the role of Port Operator, the price for coal ships using

the channels to enter and exit the Port was increased by between approximately

40% and 60% for some vessel types – particularly the larger more efficient vessels.

Price increases also occurred for non-coal vessels.  It is said, without demur, that

those price increases were not accompanied by any change in the nature or quality

of the Service.  It is also said, again without demur, that the price increases were

imposed by PNO without significant consultation with users of the Service."

2 Glencore notes that in relation to para [14] of the Tribunal determination, subsequent advice by PNO to Glencore 
suggests that the full picture was not clear as to arrangements between PNO and the State of NSW as to the 
setting of the navigation services charge.  Glencore believes that as a result of those arrangements there was never 
any prospect of IPART intervening and that those arrangements should have been disclosed and should be done so 
now by PNO rather than claiming confidentiality as to arrangements between the State of NSW and PNO.  The 
statutory accounts of Ports NSW obliquely provide some information on this issue as to how the State receives 
revenue from the Port.  In these circumstances, Glencore believes it was never likely that IPART would be asked to 
review PNO's charges and this conflict of interest was and is relevant.  
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4.5. It has only been through the declaration that Glencore has been able to have the ACCC 

restrain PNO by arbitration of an access dispute.  In this regard, Glencore submits that the 

NCC must take into account what has actually occurred in this matter and in particular was 

the subject of the ADJR proceedings3 before Justice Jagot where PNO sought to stop the 

arbitration before the ACCC on the basis there was no dispute.  Justice Jagot found that 

Glencore and PNO were unable to agree on any terms of access to the Service and therefore 

there was a valid dispute.  Justice Jagot stated: 

"[57]  My characterisation, consistent with that of the ACCC, is that Glencore and 

PNO had not been able to agree anything at all.  Given that, on any reasonable 

view, Glenore itself wanted and wants access to the service, this inability to agree 

satisfies the pre-conditions to the ACCC's exercise of the arbitral power." 

4.6. It has only been through the ACCC arbitration process that Glencore has been able to obtain 

long-term access rights on reasonable terms and conditions.  Those terms and conditions 

of access provide Glencore with long term certainty for its access to the Service on 

reasonable terms and conditions that it would otherwise clearly not have been able to 

achieve.  Glencore is not able to elaborate further on this until the ACCC has published its 

arbitration determination. 

4.7. Against this background, in the absence of the declaration and the ability to arbitrate terms 

with the ACCC, Glencore submits that other coal exporters will not have any meaningful 

ability to obtain reasonable terms and conditions of access to the Service.  

4.8. In summary, the declaration of the Service has promoted competition by creating a legal 

environment where Glencore has been able to negotiate reasonable terms and conditions 

of access through ACCC facilitated arbitration.  These access terms will allow Glencore to 

export more efficiently against its rivals in Australia and internationally.  The long term 

nature of the access arbitration determination provides Glencore with confidence to invest 

further in its operations in the Hunter Valley without the returns on that investment being 

expropriated by PNO.  Further, such arbitration has established principles that would apply 

3 Port of Newcastle Operations Pty Ltd v. Australian Competition and Consumer Commission (2017) 350 ALR 552 
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to other access seekers and will therefore impose a constraint on PNO that would not 

otherwise operate.  

5. PNO's submissions responding to stakeholder submissions

5.1. We now turn to PNO's key arguments in response to the submissions made by other 

affected parties in relation to PNO's application for revocation. 

5.2. As set out in the material from Synergies that has been submitted to the NCC previously 

and along with this submission, the timeframe to consider the impact of any revocation 

application is the medium to long term.  Just because coal prices have improved, does not 

mean that they will remain at current levels.  Any mining company in Australia would take 

prudent steps to prepare for risks involved in mining and exports from Australia which 

include all aspects of a mining company's cost base.  Accordingly, there is no basis to claim 

(as PNO does) that rail and port charges are not a matter that is taken into consideration 

by mining companies when they invest in mining projects.  There are considerable demand 

and supply changes that occur over time, but these are outside of a company's control as 

they are influenced by others.  In these circumstances, companies such as Glencore have 

to focus on costs such as infrastructure costs.   

5.3. In response to the reports of Houston Kemp and Ms. Næss, we point to the firsthand 

experience that mining companies including Glencore itself have had as to the costs of take 

or pay and rail and port infrastructure charges being important components of new (and 

additional investment in) mining projects.  Indeed, the smaller miners using Wiggins Island 

Coal Terminal (WICET) faced insolvency due to these commitments4.  Accordingly, 

infrastructure charges (including port charges) are NOT an immaterial cost of operating or 

developing a coal mine.  Mining companies are acutely conscious of seeking to ensure that 

4 https://reneweconomy.com.au/stranded-assets-australias-biggest-coal-project-already-at-risk-10350/ 

  https://www.theaustralian.com.au/business/dataroom/wiggins-island-lenders-owners-bicker-over-who-pays-the-bills/news-
story/5f0695ac4717ad368b0e021e26f55d9a 

https://reneweconomy.com.au/stranded-assets-australias-biggest-coal-project-already-at-risk-10350/
https://www.theaustralian.com.au/business/dataroom/wiggins-island-lenders-owners-bicker-over-who-pays-the-bills/news-story/5f0695ac4717ad368b0e021e26f55d9a
https://www.theaustralian.com.au/business/dataroom/wiggins-island-lenders-owners-bicker-over-who-pays-the-bills/news-story/5f0695ac4717ad368b0e021e26f55d9a
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they do not become hostage to such costs that they cannot reduce or manage themselves 

by changing their output.   

5.4. Accordingly, contrary to PNO's submission, PNO's port charges are a significant risk and 

issue for mining companies.  In the view of actual mining companies, they are material.  

With no disrespect to Ms Næss, her qualifications and experience are unclear from her 

Report and appear comparatively limited.  However, we note that her previous employer 

Rio Tinto, managed and operated Port Waratah Coal Terminal (PWCS) at the Port.  During 

the recent coal price downturn PWCS decreased the coal loading charge for all coal 

exporters through PWCS as the industry was in financial distress.  If these type of 

infrastructure charges were inconsequential as Ms Næss suggests, Rio Tinto would not have 

decreased these port coal loading charges. 

5.5. Accordingly, PNO's assertions based on the proportion of port infrastructure charges to the 

proportion of the sale price of exported coal or to their proportion compared to other risks 

faced by coal miners do not withstand scrutiny upon close analysis.  

5.6. Further, PNO's arguments as to there being no basis to argue that access terms will be 

better with declaration than without are entirely without substance.  In this regard, the 

best evidence is: 

(a) the terms of the ACCC Arbitration Determination (that we trust the ACCC will publish

in full over PNO objections); and

(b) the factual lead up to the ACCC Arbitration Determination as explained above in the

judgment of Justice Jagot as to the inability of any access seeker such as Glencore to

be able to negotiate anything with PNO in the absence of the ACCC arbitration

procedure.

5.7. Further, as to Houston Kemp's Report, as Synergies has previously noted PNO has the 

commercial incentive and ability to increase prices and impose unfavourable terms and 

conditions and would do so in the absence of the ACCC arbitration process being available.  

Accordingly, declaration provides a meaningful constraint on PNO.   
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5.8. In Houston Kemp's Report on the Effect of declaration on incentives to invest in coal mines, 

it is stated: 

"2.2.3  Hold-up problem will not arise 

The hold-up problem described by the ACCC11 could only arise in relation to mine 

investment if, for each potential mine:  

• an investor makes a specific and sunk investment in a coal mine, which can be best

served through the PNO;

• after the investment is made, the PNO increases the port service charges in the

knowledge that the mine will continue to operate as long as it earns a profit on its

variable costs – in other words, some of the margin that the mine expected to earn at

the time its investment was made would subsequently be transferred to the PNO; and

• knowing that this is likely to happen, the investor is less likely to make the investment

in the first place.

The risk of such an outcome may only arise if PNO was able to increase the price of its 

service to each mine individually. Without this ability, there is no mechanism by which 

PNO can expropriate profits from each investment project.  

However, the nature of port services negates any risk of PNO engaging in such price 

discrimination. PNO's customers are usually the ship owners and charterers (via their 

agents) and, under PNO's current arrangements, it does not have systematic visibility over 

the source of coal loaded on to vessels before or during the vessel's use of the Port. 

Without the ability to identify the source of coal, the port is unable to set navigation 

service charges in such a manner that it could expropriate profits from investment 

projects.  

Consistent with this, it seems reasonable to expect that, when making investment 

decisions, mining companies would recognise that PNO does not in fact have unfettered 

pricing power in the absence of declaration, and so investment will not be affected by any 

form of hold-up problem. Nevertheless, even if a mine owner was to perceive such a risk, 
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there is no impediment from a miner seeking to enter into a long term agreement in 

relation to the relevant port charges, prior to it committing to its investment decision. 

_____________ 

11  See also: Rod Sims, Competition key to restoring Australia's productivity, Speech, 4 September 2015 " 

5.9. Glencore submits that the fundamental proposition put forward by Houston Kemp above 

is incorrect.  PNO does have the visibility over the source exporters of "coal loaded on to 

its vessels".  As set out in the affidavit of Mr. Dowzer of PNO of 5 October 2017 filed and 

read in the ADJR proceedings, PNO is able to make quite accurate assessments of what coal 

was in which coal vessels chartered or otherwise shipping Glencore coal.  We assume PNO 

has the ability to do that for all exporters.  Further, PNO does discriminate already in its 

fees and charges by vessel type as the Tribunal noted.  Mr Dowzer's statement provided at 

para 24:  

"I am informed by PNO's Finance team, and believe, that based on the cargo 

owners at the time immediately before loading, identified as "shippers" in the 

cargo manifests provided by shipping agents, approximately 536 vessels (out of a 

total of 1,764 Coal Vessels) that called at the Port in 2016 appear to have carried 

coal supplied by Glenore or a related entity.  These vessels accounted for 

approximately 30% of all Coal Vessels that called at the Port in 2016.  I am 

informed by PNO's Finance team, and believe that the total navigation service 

charges paid by these vessels in 2016 was $ ... "  

Accordingly, we believe that the risk of regulatory "hold up" that the ACCC noted is real and 

not hypothetical.   

5.10. Finally, Glencore notes that PNO has chosen to selectively quote out of context Mr. 

Schmidt's comments on behalf of Yancoal in the AFR and to argue that Yancoal's statements 

are not independent of Glencore.  PNO has also impugned the submissions made by other 

mining companies as not being representative of the public.  

https://www.accc.gov.au/speech/competition-key-to-restoring-australia%E2%80%99s-productivity


- 11 -

5.11. Glencore notes that the Minerals Council of NSW made a submission and Shipping Australia 

made a submission opposing the revocation.  Each submission by these industry 

associations encompasses a considerable number of parties.  The Minerals Council of NSW 

noted Glencore's membership, but the only other submission to support PNO, from Ports 

Australia did not mention PNO is one of its main members.  Further, PNO operates the 

bottleneck for exports from the Port of Newcastle and is in a powerful position as compared 

to users of the Port.  Glencore submits that other stakeholders may not wish to publicly 

oppose PNO because of fear of retribution.   

5.12. Other parties such as Yancoal have now taken an active part in the NCC process.  As the 

second largest exporter from the Port while Yancoal is in some joint ventures with 

Glencore, it is also a competitor and is motivated not by its commercial relationship with 

Glencore, but its self interest not to be adversely impacted by Glencore enjoying terms of 

access to the declared service and a cost of export to its customers that is better than what 

it can obtain from PNO as a result of the ACCC arbitration determination. Glencore will be 

able offer to its customers a more efficient and competitive offering as a result of the ACCC 

arbitration Determination.   

5.13. In conclusion, on PNO's submissions as to the views of other stakeholders are clearly 

reflective of its monopoly position.  It is telling for PNO to refer to its customers in such a 

dismissive manner, instead of taking on board its customers concerns. 

6. Markets and Incentives

6.1. In relation to Houston Kemp's analysis on markets and view that the market for mining 

tenements is likely to be larger than the Hunter Valley region, this has been addressed by 

Synergies.  However, Glencore notes that coal exports from the Port of Newcastle are 

primarily thermal coal and that coal originates from the catchment area of mines in the 

Hunter Valley region.  It is noted that the Deloitte Access Economics Report (Deloitte 

Report) commissioned for PNO in relation to the NSW Container and Port Policy dated 

March 2018, put forward a container catchment area for the Port based on existing 

infrastructure supply chains that is consistent with Synergies' view – see Figure i: catchment 
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area for Port of Newcastle supplied by PNO on page x of the Deloitte Report5.  This 

approach is very similar to that of Synergies in section 2.3.1 of their latest report. 

6.2. The Deloitte Report and associated commentary on the PNO website as to the focus of PNO 

on the development of a container terminal also addresses PNO's previous submissions 

that it does not have the incentive to price discriminate or discriminate on any terms of 

access and is motivated to support increasing coal exports.  Glencore does not accept such 

arguments.  Even if it is argued that was the case in 2015, it certainly is the position now 

that PNO is not commercially motivated or incentivised to expand coal exports.  PNO states 

on its website (in part): 

"New CEO commits Port of Newcastle to developing world-class container terminal 

– dated 1 August 2018" 

"Newcastle is proud to be the world's largest coal port, but we are also realistic 

about coal's declining prospects in decades to come, that is why we are committed 

at the Port of Newcastle to playing a major part in the Hunter region's growth and 

diversification strategy through the development of a container terminal." 

As Synergies has noted, PNO has every incentive and ability to discriminate as to pricing 

and to continue to increase channel charges in the absence of the declaration. 

6.3. PNO has the power of a monopoly infrastructure owner over price and terms of access that 

in the absence of declaration are set by it on whichever terms it chooses.  Further, PNO has 

no control over its shareholders so that even if it were accepted that there were no vertical 

integration issues at the current time (which Glencore does not accept), there is no 

certainty that such integration will not occur in the future.  The visibility of PNO as to what 

it is in each vessels' hold and ability to access that data is troubling.  Accordingly, for reasons 

set out in this submission, there is no basis to revoke the declaration.  If anything, what has 

occurred since declaration in 2016 and in particular, the terms and conditions of access as 

                                                           
5 https://www.portofnewcastle.com.au/Resources/Documents/Deloitte-Report.pdf 

 

https://www.portofnewcastle.com.au/Resources/Documents/Deloitte-Report.pdf
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per the ACCC Arbitration Determination, confirm declaration was the right decision by the 

Tribunal. 

5 October 2018 
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National Competition Council 
Level 17 Casselden, 2 Lonsdale Street Melbourne 3000 Australia 

GPO Box 250 Melbourne 3001 Australia 

Telephone 1800 099 470   

Website: www.ncc.gov.au 
    

  
2 October 2018 
 
Mr Dave Poddar 
Partner 
Clifford Chance 
Level 16, No. 1 O’Connell Street 
SYDNEY NSW 2000 
 
By email: dave.poddar@cliffordchance.com 

 
Dear Mr Poddar 

Possible recommendation to revoke declaration of the shipping channel service at the 
Port of Newcastle—Confidential documents provided by Port of Newcastle Operations Pty 
Ltd 
 
I refer to your letter dated 27 September 2018 in relation to Port of Newcastle Operations Pty 
Ltd’s (PNO) 17 September 2018 response (PNO Response) to the National Competition 
Council’s (Council) information request dated 4 September 2018. 
 
The Council has noted the concerns raised in your letter, but remains of the view that it is 
appropriate to withhold publication and disclosure of the documents in the PNO Response that 
PNO claims contain confidential information. The Council accepts that those documents contain 
highly confidential and commercially sensitive information about PNO’s business and strategy, 
the disclosure of which would be prejudicial to PNO.   
 
At this time the Council does not consider the non-disclosure of PNO’s confidential documents 

will impede the ability of interested parties to make submissions to inform the Council’s 

preliminary views. 
 
The Council’s assessment is ongoing and the Council has not decided what weight, if any, it will 
give to the confidential information provided in the PNO Response in forming its preliminary 
views. As it stated in its letter to PNO dated 20 September 2018, should the Council 
subsequently come to the view that it cannot rely on the information without giving interested 
parties an opportunity to respond to it, the Council will provide PNO an opportunity to withdraw 
the material and will not have regard to the information contained in it in deciding whether to 
make a revocation recommendation to the designated Minister.  

Yours sincerely 

Linley Johnson 
Executive Director 
National Competition Council 
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Executive Summary 
Synergies, acting on behalf of Glencore, has prepared this report to address additional 

submissions by PNO in relation to PNO’s recent application for revocation of declaration 

of shipping channel services at the Port of Newcastle.1  

The NCC sought further information from PNO on the following issues, which we have 

considered in this report include:  

• investment incentives in new coal mining projects in the port’s catchment areas with 

and without declaration; 

• the effect of declaration on competition in the acquisition and disposal of 

exploration and/or mining authorities; and  

• whether declaration of the shipping channel service at the Port of Newcastle 

promotes the public interest.  

Reduced investment incentives and impact on competition in the 
market for coal mining authorities 
PNO has submitted that declaration will have no discernible impact on competition in 

the acquisition and disposal of exploration and/or mining authorities, in part because 

the geographic dimension of the market is not limited to the Hunter Valley, such that 

any actions taken by PNO will not be material to this more broadly defined market for 

coal authorities. 

In reaching its view that the geographic dimension of the market is not limited to the 

Hunter Valley, we consider that PNO, through its advisors, HoustonKemp, has 

misapplied the Hypothetical Monopsony Test2. In our assessment, we defined the 

hypothetical monopsonist as a buyer of tenements who is linked to Port of Newcastle 

export supply chain. This is the appropriate definition, given the purpose of the 

assessment is to consider the impact that declaration of the Port of Newcastle shipping 

channel will have on competition in dependent markets.   

                                                      

1  The declaration which is currently in place at the Port of Newcastle is pursuant to the Part IIIA of the Competition and 
Consumer Act 2010 (Cth) (CCA). It provides a legislative right for access seekers (such as Glencore as well as all other 
channel users) to negotiate with PNO for access to the declared service on reasonable terms and further provides 
recourse to arbitration if negotiations are unsuccessful. 

2  The Hypothetical Monopsony Test is an application of the logic in the standard Hypothetical Monopolist Test, but 
assessing market power from the perspective of a monopsony.   This means that seller substitution takes the place of 
buyer substitution in the standard Hypothetical Monopolist Test, while other buyers take the place of substitution on 
the supply side. 

 



 

 

However, HoustonKemp argue that such a monopsonist could not profitably reduce the 

price of tenements in the Newcastle catchment area as other buyers would be attracted 

to the market. This is not correct and overlooks the key, fundamental issue in this 

analysis; the absence of any other existing or proposed port facility for the export of the 

coal means that a seller of coal tenements has no other option than to sell to the buyer 

linked to the Port of Newcastle.  Therefore, this buyer (linked to the Port of Newcastle) 

could profitably reduce the prices paid for those tenements.  The limited options for 

buyers to only export through the Port of Newcastle provides a maximum constraint on 

the geographic scope of the tenements market. 

Therefore, Synergies maintains its views that the geographic scope of the coal tenements 

market is confined to the Newcastle catchment area (at its broadest level), and that based 

on an examination of the patterns of ownership, it is likely that it comprises smaller 

regional markets in the areas of the Hunter Valley/Western Basins and the Gunnedah 

Basin.3  

PNO further claim that because the current level of port charges represents what they 

allege to be an immaterial cost for a coal mine operator or investor and that there is no 

basis to conclude that the terms of access would be materially different as a result of 

declaration, competition in the coal tenements market will be unaffected by the status of 

declaration as port charges have no discernible effect on the investment incentives or 

returns from investing in coal mines.4  PNO has not provided any new evidence to 

support these claims, which we addressed in detail in our 8 August report. 

Given these factors, PNO’s pricing behaviour will have a material impact on competition 

in coal tenements market.  Should revocation of the declaration occur, this is likely to 

lead to a material loss of competition in the market for coal tenements where there is a 

loss in investor confidence and reduced willingness to invest in coal exploration and 

mine development which is likely to lead to a reduction in the number of parties who 

are willing to bid on tenements and less rivalrous behaviour amongst those that bid.  

Public interest 
PNO has submitted that there is an insufficient basis for the NCC to be satisfied that 

access (or increased access), on reasonable terms and conditions as a result of the 

declaration of the Service, would promote the public interest.  

                                                      
3  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 

2018, p.40 

4  HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 
Newcastle Operations, 14 September 2018, p.2 



 

 

PNO’s claims in part rely on the low number of public submissions as evidence of there 

being a low level of public interest in maintaining the declaration.  It is the substance of 

the issues raised in submissions that is the key consideration. 

On a more substantive point, PNO also claim that Synergies mis-stated the public 

interest criterion test and applied it as a negative assessment rather than through the 

application of the positive test in which the designated Minister must now be positively 

satisfied that access (or increased access) to the Service would promote competition. 

We have examined this claim, and again, we disagree with PNO.  Our assessment that 

revocation would not promote the public interest is based on the application of the 

public interest to a future with continued declaration and a future without declaration. In 

other words: 

• the status quo is the circumstance in which the declaration already exists;  

• the counterfactual is the circumstance in which the declaration no longer exists. 

Under this scenario, the starting point is not the absence of declaration. More 

appropriately, where the starting point is a circumstance of declaration existing, then the 

test of ‘disbenefit’ or the detriment that is likely to arise in the event that the declaration 

is removed, is the only practical application of the with and without test.  

The additional information presented by PNO does not raise substantive new issues that 

would warrant the NCC or the Minister removing the current declaration from 

remaining in place.  

We therefore maintain that the amended criterion (d) pursuant to s 44CA(1), based on 

the evidence presented in our earlier report, is satisfied.  
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1 Introduction  
On 2 July 2018, the Port of Newcastle Operations Pty Limited (PNO) applied to the 

National Competition Council (NCC) for revocation of the declaration made by the 

Australian Competition Tribunal (the Tribunal) on 16 June 2016 for the use of the defined 

service (Service). The Service largely comprises the use shipping channels at the Port of 

Newcastle that are subject to the revocation application, pursuant to s 44J of the 

Competition and Consumer Act 2010 (Cth) (CCA). 

Synergies Economic Consulting (Synergies) is assisting Glencore Coal Pty Ltd (Glencore) 

in its response to the NCC on this revocation application.  Synergies prepared a report 

on behalf of Glencore dated 8 August 2018 (available on the NCC’s website) which 

concluded that continued declaration satisfies s 44CA(a) and (d) of the CCA and remains 

consistent with the objects of Part IIIA, as set out in s 44AA of the CCA.5  

On 20 September 2018, the NCC published submissions and documents provided by 

PNO in response to the NCC’s letter of 4 September 2018, in which it requested further 

information from PNO in relation to:  

1. Investment incentives in new coal mining projects in the port’s catchment areas 

with and without declaration.  

2. The effect of declaration on competition in the acquisition and disposal of 

exploration and/or mining authorities. 

3. Whether declaration of the Service would promote the public interest.  

4. The effect of a proposed new container terminal at the Port on PNO’s incentives to 

provide access to the declared service with and without declaration.  

5. Containers imported and exported at the Port in 2017 and 2018. 

Synergies has examined the information presented by PNO in response to the NCC’s 

request for additional information in items 1-3 above, and our response is set out in this 

report.  We have not examined information related to items 4-5 above, being the import 

and export of containers and the prospective container terminal development. This is 

because the relevance of it is not clear from the NCC’s questions and PNO’s response, 

and it appears to relate to matters affecting other dependent markets which were not 

covered in our earlier report to the NCC. In addition, our ability to comment is limited 

                                                      
5  A copy of Synergies’ report is available at the following link http://ncc.gov.au/application/consideration-of-

possible-recommendation-to-revoke-declaration-of-service-a/2 

http://ncc.gov.au/application/consideration-of-possible-recommendation-to-revoke-declaration-of-service-a/2
http://ncc.gov.au/application/consideration-of-possible-recommendation-to-revoke-declaration-of-service-a/2
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because of the confidentiality restrictions that have prevented us seeing any underlying 

data and reports that we would have needed in order to do so.  

This report is structured as follows: 

• Section 2 addresses PNO’s response to our assessment of the market definition for 

coal tenements, in which PNO argues for a broader geographic scope of the 

dependent market, which in turn, serves to diminish any perceived competition 

risks in relation to the Port of Newcastle;  

• Section 3 responds to PNO’s claims concerning the irrelevance of port charges to 

upstream market outcomes; and 

• Section 4 responds to PNO’s claims about our assessment of the public benefit 

criterion. 
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2 Market definition  
Criterion (a) requires that the Minister must be satisfied that access (or increased access) 

on reasonable terms and conditions, as a result of declaration of the service would 

promote a material increase in competition in at least one dependent market.6 

Synergies’ report to the NCC of 8 August 2018 submitted that revocation of the 

declaration will result in investors in the coal sector in the Newcastle catchment facing a 

material risk of substantially higher port charges that will be likely to reduce their 

incentive to invest in the exploration and development of future coal reserves in the 

Newcastle catchment.7  We considered that this would be likely to have a material 

adverse impact on effective competition in the tenements market.   

PNO has presented submissions to submit that declaration will have no discernible 

impact on competition in the acquisition and disposal of exploration and/or mining 

authorities, in part because the geographic dimension of the market is not limited to the 

Hunter Valley, such that any actions taken by PNO will not be material to this more 

broadly defined market for coal authorities.8  

We disagree with PNO’s reasoning and outline our position below. Before considering 

this issues in detail, we briefly review the precedent on the market for mining 

authorities. 

2.1 Market for coal mining authorities  
The NCC, the Tribunal and PNO have each previously accepted a separate dependent 

market(s) for the acquisition and disposal of exploration and/or mining authorities. The 

product, functional and geographic dimension of this market were never examined in 

detail in the originating declaration proceedings as the focus was mainly on the 

dependent market for coal exports.  

In our 8 August report, we identified the market characteristics associated with a 

separate dependent market for acquisition and disposal of exploration and/or mining 

authorities and presented evidence that revocation would be likely to have a material 

adverse impact on effective competition in the tenements market. 

                                                      
6  See s. 44CA(1) of the CCA 

7  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.62 

8  PNO (2018), Application for revocation and declaration Further submission in response to letter from the NCC dated 
4 September 2018, 17 September 2018, p.3 
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2.2 Geographic dimension 

2.2.1 Our previous submission on the geographic dimension of the tenement 
market  

In our 8 August report, we presented evidence to support the view that the dependent 

market for prospecting, exploring and developing coal deposits is confined to the 

Newcastle catchment area (at its broadest level), and that it is likely that it comprises 

smaller regional markets in the areas of the Hunter Valley/Western Basins and the 

Gunnedah Basin.9 We reached this conclusion on the basis of assessing the location of 

customers, sales and the geographic boundaries that limit trade.  

A key factor in our consideration of the geographic boundaries of this market was our 

application of a Hypothetical Monopsony Test – this is an application of the logic in the 

standard Hypothetical Monopolist Test, but assessing market power from the 

perspective of a monopsony.   This means that seller substitution takes the place of buyer 

substitution in the standard Hypothetical Monopolist Test, while other buyers take the 

place of substitution on the supply side. 

In this instance, we defined the hypothetical monopsonist as a buyer of tenements who 

is linked to Port of Newcastle export supply chain.  Linking the hypothetical 

monopsonist to the Port of Newcastle supply chain is appropriate, given the purpose of 

the assessment is to consider the impact that declaration of the Port of Newcastle 

shipping channel will have on competition in dependent markets.   

We then considered the question of whether a hypothetical monopsonist buyer of 

tenements, linked to supply through the Port of Newcastle, could profitably lower the 

price for mining authorities by the imposition of a small but significant non-transitory 

decrease in price. In applying this test there is a need to consider the options available to 

sellers of the mining authorities, and in particular the scope for other buyers (who are 

not linked to the Port of Newcastle supply chain) to be willing to enter the market and 

buy the relevant authorities thereby defeating the attempt to exercise monopsony power.  

It has previously been accepted by the NCC and the Tribunal that the Port of Newcastle 

is the only viable option for mines in the Newcastle catchment area to export coal.10  

Therefore, coal tenements in the Hunter, Western and Gunnedah basins – which are 

                                                      
9  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 

2018, p.40 

10  Australian Competition Tribunal (2016), Application by Glencore Coal Pty Ltd [2016] ACompT 6, p.1 

 



   

RESPONSE TO SUBMISSIONS AND DOCUMENTS PROVIDED BY PORT OF NEWCASTLE OPERATIONS 05/10/2018 14:00:00 

 Page 10 of 28 

necessarily specific to these defined locations11 - would, if developed, have no option but 

to export via the Port of Newcastle.  In other words, it is inevitable that a buyer of a coal 

tenement in the catchment of the Port of Newcastle will be dependent upon that port for 

export volumes.  

Therefore, under the Hypothetical Monopsonist Test, with the monopsonist buyer being 

the only party with control over supply through the Port of Newcastle, leaves a seller of 

these authorities with no practical alternative except to sell to that buyer. If other buyers 

entered the market to buy those authorities, they would ultimately have to onsell them 

to the buyer who controls supply through the Port of Newcastle.  As a result, it follows 

that a monopsony buyer of tenements linked to the Port of Newcastle could profitably 

reduce the prices paid for those tenements, relative to the outcome of a competitive 

market on the buyer side.12  

Synergies concluded that these limited options for buyers of authorities to only export 

through the Port of Newcastle (due to the absence of an alternative or substitute port) 

constrained the geographic scope of the market at its maximum to a regional market 

where coal exports would necessarily have to go through the Port of Newcastle.     

2.2.2 PNO’s claims regarding geographic dimension 

PNO disagrees with the position described by Synergies, submitting that the 

geographical dimension of the market is not limited to the Hunter Valley but is much 

broader.  

PNO argue that Synergies’ reasons for distinguishing the circumstances at the Port of 

Newcastle from the Tribunal’s previous assessment of a geographic scope for the iron 

ore tenements market in the Pilbara region is not valid.  

PNO’s advisors (HoustonKemp) also submit that:13 

The essential error in the reasoning put forward by Synergies makes is to assume 

away the prospect of alternative buyers of coal authorities – from outside the Hunter 

Valley – competing with its hypothetical, Hunter Valley-based monopsonist. Coal 

                                                      
11  Under the NSW regime, there is a competitive selection process for coal tenements where the NSW Government is 

the sole issuer of mining exploration tenements across the state (although these tenements can be traded). These 
permits do not apply to deposits outside of NSW. This means that irrespective of the options for exploration rights 
buyers of those rights might have, the sellers of those rights are restricted in terms of the location for the rights.  

12  The application of this test is inherently hypothetical and the absence of a party in the position of the hypothetical 
monopsonist is irrelevant – the purpose of the exercise is to help inform the delineation of the market, in similar 
manner as when the standard hypothetical monopolist test is applied. 

13  HoustonKemp Economists (2018), Effect of declaration on competition for coal authorities, A report for Port of 
Newcastle Operations, 14 September 2018, p.6 
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authorities have a fundamental value given expectations of the price of coal and the 

costs of its extraction. If a hypothetical monopsonist for coal authorities in the Hunter 

Valley were to attempt to force prices for coal authorities below their fundamental 

value, its position would quickly be competed away by buyers from outside the 

Hunter Valley seeking the potential arbitrage opportunity created by that action. 

Synergies does not agree with PNO’s reasoning on this issue.  A critical aspect that PNO 

overlooks is that the buyer of the tenement must (given the absence of alternative ports), 

be linked into the coal supply chain that is connected to the Port of Newcastle. These 

issues are addressed in turn.    

Tribunal decision in FMG decision 

As the Tribunal noted in its consideration of the Fortescue Metals Group (FMG) matter, 

the declaration application under consideration related only to the BHP Billiton rail lines 

(and therefore the hypothetical monopsonist test was based on a monopsonist linked to 

the BHP Billiton rail lines), and that many of the Pilbara tenements would have effective 

substitutes available to them in the form of alternative rail lines (including both existing 

and planned rail lines).14 The Tribunal’s conclusion was that a monopsony buyer of iron 

ore tenements linked to a specific rail line could not profitably decrease the price paid 

for tenements because sellers would easily find an alternate purchaser (who could utilise 

an actual or planned rail line to convey iron ore to the relevant port).  

This contrasts with tenements in the Newcastle catchment area, which do not have access 

to any existing or planned substitute to the Port of Newcastle. In this context, when 

asking the question whether a hypothetical monopsonist buyer of tenements could 

profitably lower the price for mining authorities, competition from alternative buyers of 

coal authorities who are not linked to the Hunter Valley supply chain, is not, as put 

forward by PNO, a relevant consideration. As noted above, buyers will not be willing to 

enter the coal tenements market if they are unable to access a port to export coal. 

We also note that PNO claimed that the Tribunal, in the FMG case, found that the market 

for the purchase and sale of tenements ‘extended beyond the Pilbara region’.  The 

Tribunal’s decision noted that the ‘market is most likely Pilbara wide’ and not as PNO 

has claimed, extending ‘beyond the Pilbara region’.15  The Tribunal stated:16 

                                                      
14  Australian Competition Tribunal (2010), Fortescue Metals Group Limited [2010] ACompT 2, 30 June 2010, p.250 

15  HoustonKemp Economists (2018), Effect of declaration on competition for coal authorities, A report for Port of 
Newcastle Operations, 14 September 2018, p.5 

16  Australian Competition Tribunal (2010), Fortescue Metals Group Limited [2010] ACompT 2, 30 June 2010, p.258 
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Most of the experts accept that the market for tenements is at least Pilbara-wide. Dr 

Fitzgerald supported a global market and pointed to the prevalence of international 

investors in joint venture arrangements. By the same token, many investors in 

tenements only participate in Australia. Further, as Mr Houston pointed out, 

differences in the scale and quality of resources, and different regulatory 

requirements and business environments, mean that businesses most likely 

characterise their operations on a region-by-region basis, rather than a global basis. 

We believe that the market is most likely Pilbara wide, and not global for the reasons 

given by Mr Houston. 

Our definition of the geographic market for tenements is consistent with the region by 

region approach adopted as the most likely geographic market by the Tribunal.  

Value of tenements  

We also note that PNO maintains that “coal authorities have a fundamental value given 

expectations of the price of coal and the costs of its extraction”.17 We interpret this as a 

reference to the resource value or resource rent component that is associated with the 

authorities, and that PNO maintains that this is fixed in value.   

We disagree with this view, as this resource value will fundamentally depend on what 

the seller can realise through the proceeds from the sale of coal.  If the buyer side is a 

monopsony rather than a competitive market, then the resource value to the seller will 

be reduced.  In effect, some the difference will be transferred to the buyer and some will 

be lost because there will be less investment in exploration and development.  The 

resource value to the seller is reduced to the extent that the seller has no options other 

than to supply to the monopsony buyer. 

As explained in our 8 August report, the underlying value of the tenements must fall in 

response to expectations of future rises in port charges being factored into valuations. 

Moreover, the uncertainty as to the extent of future rises in port charges will also impact 

valuations.  

We therefore maintain our view that the relevant geographic dimension of the coal 

tenements market is bound at its broadest level by the Newcastle catchment area. 

Indeed, as discussed in our 8 August report, based on an analysis of the actual sales 

patterns and the identity of tenement holders, it is possible that smaller regional markets 

                                                      
17  HoustonKemp Economists (2018), Effect of declaration on competition for coal authorities, A report for Port of 

Newcastle Operations, 14 September 2018, p.6 
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could to exist, encompassing the Hunter Valley and Western Basins and the Gunnedah 

Basin.18 

2.3 Product dimension 
In our previous report, Synergies considered that the relevant product dimension for the 

market for coal tenements should appropriately be described as the rights to explore a 

specific coal deposit, with different markets existing for predominantly thermal and 

predominantly coking coal deposits.19 Our report noted that in NSW, with the exception 

of the Illawarra district, the coal reserves are predominantly thermal coal, and similarly 

the coal tenements market will be essentially a thermal coal tenements market.20 

PNO contends that the product dimension of a market should not necessarily be 

distinguished according to different types and qualities of coal. It concluded that even if 

there were separate product markets for thermal and coking coal, this is not an important 

distinction in establishing a market definition since the fundamental value of authorities 

arises from expectations of the price of coal and the costs of its extraction.21  

While we agree that defining a product dimension for coal tenements that distinguishes 

between thermal and coking coal is not a critical aspect of assessing the impact on 

competition in the relevant market with and without declaration, it is nevertheless 

sensible to restrict the market to the resources that the seller of tenements is selling.  

2.4 Summary 
After reviewing the additional information submitted by PNO, Synergies maintains its 

earlier view that the coal tenements market is confined at its maximum to the broader 

Newcastle catchment area and, based on actual sales and ownership patterns, that the 

geographic market may be even more constrained, and may comprise regional 

catchment markets, focussed around the Hunter Valley and Western Basins and the 

Gunnedah Basin. 

Applying this definition, Synergies maintains its view, based on the evidence submitted 

in its earlier report (and explained further here in response to critiques by PNO and 

                                                      
18  PNO and its advisor, HoustonKemp, do not appear to have considered this issue.  

19  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.42 

20  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.42 

21  HoustonKemp Economists (2018), Effect of declaration on competition for coal authorities, A report for Port of 
Newcastle Operations, 14 September 2018, p.8 
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HoustonKemp) that revocation of the declaration is likely to lead to a material loss of 

competition in at least one of the dependent markets, namely the market(s) for coal 

tenements (i.e. mining authorities). This will arise where there is a loss in investor 

confidence and reduced willingness to invest in coal exploration and mine development 

which is likely to lead to a reduction in the number of parties who are willing to bid on 

tenements and less rivalrous behaviour amongst those that bid. It follows that there 

would be lower and less competitive prices for tenements, and lower quality (in terms 

of the extent to which explorers have been willing to invest in the ‘proving up’ of 

deposits) and quantity of traded tenements, reflecting a material reduction in 

competition in the tenements market.  

This market is critical to future coal production levels, as in the absence of ongoing 

development of new tenements, coal production will inevitably decline over time.    
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3 Incentive to invest in coal mines 
PNO argue that because the current level of port charges represents what they allege to 

be an immaterial cost for a coal mine operator or investor, competition in the coal 

tenements market will be unaffected by the status of declaration as port charges have no 

discernible effect on the investment incentives or returns from investing in coal mines.22 

PNO submitted commissioned reports to support its position.23  

3.1 Our previous consideration of the issue 
PNO claims that Synergies has not answered or even ‘traversed’ the issue about the 

quantum of port charges in its earlier report.24 

Contrary to this view, our previous report examined at length (at section 3.3.1 of our 8 

August report) the cost curves and cost structures of different categories of coal 

producers in the Hunter Valley, and the materiality of port charges to production and 

investment decisions.  

3.2 Commitments to apply building block processes are not an 
effective constraint  

In arguing that there will be no discernible difference in the investment incentives for 

new coal mining projects with and without declaration, PNO and its advisors reassert 

PNO’s previous claim that there is no basis to conclude that the terms of access would 

be materially different as PNO has already indicated that it will set charges according a 

building block approach as set in any arbitration relating to access.25 

As we demonstrated in our 8 August report, PNO has a clear commercial incentive to 

maximise profits, notwithstanding that PNO is currently heavily reliant on coal 

throughput for its revenue and profit. PNO’s profits will be most effectively maximised 

through substantially increasing prices and accepting the likely consequential impact on 

                                                      
22  HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 

Newcastle Operations, 14 September 2018, p.2 

23  See HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 
Newcastle Operations, 14 September 2018.  See also Resourcefulnaess Consulting (2018), Effect of port charges on 
incentives to invest in coal, September 2018.  

24  PNO (2018), Application for revocation and declaration Further submission in response to letter from the NCC dated 
4 September 2018, 17 September 2018, p.6. Indeed, to the extent that existing mines are relevant, it is the impact of 
higher charges on the marginal mine which needs to be the focus of any assessment.   

25  See HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 
Newcastle Operations, 14 September 2018, pp.2-3 
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coal volumes, which as we have previously established is likely to be small as coal 

volumes from existing mines are insensitive to changes in port charges.26  

Absent the declaration, while PNO states that it will set charges taking into account 

matters that are required to be considered in any arbitration, including the mandatory 

considerations in section 44X of the CCA,27 there is no obligation on it to continue to do 

so.   

Further, even where PNO does adopt a building block methodology for assessing 

charges (as per the approach typically adopted in regulatory arbitrations), the pricing 

outcomes can vary widely depending upon the underlying parameters and cost inputs.  

A building block methodology will not, by itself, constrain PNO from adopting input 

assumptions (such as the rate of return) that allow it to earn monopoly profits.   As noted 

in our 8 August report, previous analysis prepared by Synergies identified that PNO 

could potentially increase its charges by more than 200% while still basing their 

derivation on a building block model.28  

3.3 Lowest cost producers are not the relevant benchmark 
In our 8 August report, we demonstrated that PNO’s references to the immateriality of 

port charges to current (and expected) coal miner margins has been based on the cost 

structure of the lowest cost Newcastle coal project.   

PNO (through its advisors HoustonKemp) again appears to continue to rely on the cost 

structure of the lowest cost existing Newcastle coal project while seeking to demonstrate 

that port charges are not material to a miner’s production or expansion decisions.29 It is 

true that for the lowest cost mines, higher port charges may not influence production 

decisions. However, the key considerations from a competition perspective relates to the 

impact on more marginal producers on the one hand, and on the other, the tenements 

market, and in turn, to planned and prospective mines. 

                                                      
26  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 

2018, pp.20-21, pp.29-31 

27  HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 
Newcastle Operations, 14 September 2018, p.2 

28  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.23 

29  HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 
Newcastle Operations, 14 September 2018, p.3 
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3.4 Planned and prospective mines are critical rather than 
existing mines 

When assessing the impact of higher port charges on the market for coal tenements and 

exploration, it is necessary to instead consider the cost structures and expected profit 

margins for planned and prospective coal projects which, as we discuss in our previous 

report, are likely to be more marginal, in terms of either coal quality or cost of 

production, than many existing mines. There is a key difference between existing and 

planned mines because the capital to create the mine is sunk for an existing mine but not 

for a planned mine.  

The very fact that the capital that is necessary to make a mine operational is not sunk for 

planned and prospective coal mines is why the impact of the current and uncertain future 

port charges are potentially material for the (undeveloped) tenements. Tenements will 

only be explored and examined if current and prospective owners have confidence in 

the underlying commerciality of the development. The key issue, therefore is how 

unregulated port charges affect the willingness of tenement owners from exploring and 

developing their tenements and how the market for tenements is affected by unregulated 

port charges relative to where port charges are regulated.   

Consequently, the key difference between existing and planned and prospective coal 

projects is that the latter class must expect to earn a margin significantly above cash costs 

to compensate for the capital costs of resource and mine development in order to 

proceed (these capital costs largely being sunk in respect of existing mines).   

Based on WoodMackenzie’s cost curves for planned projects and forecast coal prices, 

several of the currently planned Hunter Valley projects across all tenements (as opposed 

to only the most prospective) are marginal – the margin above cash costs is likely to be 

barely sufficient to recover their capital costs.  In this context, the combination of higher 

port charges and the perceived risk of a significant increase in future port charges would 

be likely to have a material impact on whether or not these projects will be considered 

viable.30 

                                                      
30  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 

2018, pp.59-60 
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3.5 Relative importance of port charges 
PNO has repeated its previous claim that port charges, and any uncertainty about future 

port charges absent declaration, are dwarfed by other factors that reflect vastly greater 

sources of uncertainty which will not be affected by declaration.31  

The risks identified by PNO are general market risks that are faced by coal producers 

regardless of location and will be faced irrespective of whether investing in the 

Newcastle catchment area or elsewhere. The key point is the marginal impact of the 

perceptions around higher future charges are specific only to the Newcastle catchment 

area.32  Where a port that has the ability and incentive to recover rent from producers if 

their mines commence profitable operation, this can be expected to result in investment 

in new mines dependent on that port being stifled. Indeed, it is unlikely that the port 

will be maximising returns if this is not the outcome. In its submission to the NCC, the 

ACCC also highlighted the likely dampening effect of monopoly pricing on downstream 

investment.33  

PNO, and its advisor HoustonKemp, have claimed that such ‘hold-up’ concerns are 

misplaced, as hold-up could only arise if PNO were able to increase the price of its 

service to each mine individually.34  We disagree with this contention.  As we discussed 

in detail in our 8 August report, once investment in mine development is sunk, export 

volumes from those mines are insensitive to changes in port charges, reflecting that the 

mine will continue to produce coal while it has a positive cash margin.35 In this context, 

there is ample opportunity for PNO to expropriate profits from coal mines, once their 

investment in the mine development is sunk, without the need for price differentiation 

(although we accept that price differentiation would increase the ability for PNO to 

expropriate miner profits without reducing demand. 

The inevitable consequence of a reduction in investment in exploration and examination 

of tenements will be a reduction in the value of tenements. Moreover, the higher risk 

                                                      
31  See HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 

Newcastle Operations, 14 September 2018, pp.2-4 

32  HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 
Newcastle Operations, 14 September 2018, p.4 refer to the historical context of port charges (prior to the privatisation 
of the port). This is irrelevant in the context of the expectations around the level of future charges, which will be the 
relevant consideration for the future investment by coal mining enterprises using the Port of Newcastle. 

33  ACCC (2018), Possible NCC recommendation to revoke declaration at the Port of Newcastle, 8 August 2018, p.5 

34  HoustonKemp Economists (2018), Effect of declaration on incentives to invest in coal mines, A report for Port of 
Newcastle Operations, 14 September 2018, p.3 

35  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, pp.20-21, pp.29-31 
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profile for tenements means that there can be expected to be fewer parties interested in 

securing tenements.  

Accordingly, it is the prospect of higher charges and increased risk that arises as a result 

of the uncertainty over the extent of future port price increases at the Port of Newcastle 

that will adversely affect competition in the tenement market in the Newcastle 

catchment area, should the declaration be revoked.36 

                                                      
36  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 

2018, p.61 
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4 Public interest 
Criterion (d) as recently amended, requires that access (or increased access) to the 

service, on reasonable conditions as a result of declaration of the service would promote 

the public interest.37 

‘Public interest’ is not a term defined in the CCA. The NCC had previously identified 

that the central question associated with this criterion is whether the declaration is likely 

to generate overall gains to the community. The NCC has also indicated that issues of 

economic efficiency and competition are important in the context of promoting the 

public interest. 

Synergies’ report of 8 August 2018 presented evidence to indicate that there are strong 

efficiency benefits with maintaining the declaration. Access (or increased) access to the 

Service, based on reasonable terms and conditions, would ensure that disincentives to 

future investment in coal mining and exploration are not introduced.  Therefore, 

continued declaration will avoid risking the economic gains associated with such 

investment.38 

We note that the NCC and the Minister may have regard to a very wide range of matters 

when considering this criterion. The NCC notes in its Guide to Declaration of Services 

at page 43 that "through the Competition Principles Agreement in 1995, the Council of 

Australian Governments agreed to the implementation by the Commonwealth of what 

became Part IIIA. Clause 1(3) reflects the matters that were considered relevant to the 

analysis of the public interest at that time. Those matters include: (a) ecologically 

sustainable development (b) social welfare and equity considerations, including 

community service obligations (c) government legislation and policies relating to 

matters such as occupational health and safety, industrial relations and access and equity 

(d) economic and regional development, including employment and investment growth 

(e) the interests of consumers generally or of a class of consumers (f) the competitiveness 

of Australian businesses, and (g) the efficient allocation of resources". 

In this regard, our earlier report considered that there would also be significant public 

detriment associated with a revocation of the declaration where: 

• there is no other credible constraint on PNO engaging in monopoly pricing which 

would mean that the application of the Part IIIIA regulatory framework is 

redundant;  

                                                      
37  See s 44CA(1) of the CCA 

38  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.91 
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• revocation of the declaration will cause a reduction in the value of investments 

made by coal producers who legitimately expected that PNO’s ability to engage in 

monopoly pricing would be constrained; and  

• it establishes a precedent for undeclared ports, across Australia, to raise prices 

where they perceive the threat of regulation is similarly weak.39 

We also considered revocation to be unwarranted when there has been no change in 

market circumstances, and when all of Glencore’s (and other users) legitimate concerns 

about PNO’s ability to set unreasonable terms and conditions have neither diminished 

nor been dispelled.40  

In this context, continued declaration would maintain the integrity of Part IIIA as a 

credible threat to monopoly behaviour that offends the objects of Part IIIA, while still 

providing for alternative regulatory approaches to be applied to other ports as 

appropriate (in which case the public interest in applying Part IIIA may not be strong). 

For these reasons, Synergies considered criterion (d) to be satisfied to warrant the 

declaration remaining in place. 

We also believe that the submissions to the NCC made by parties such as the Minerals 

Council of NSW suggest that declaration would promote the interests of the regional 

Hunter Valley community and the ACCC's submission should remind the NCC of the 

allocative efficiency arising from any arbitration determination by the ACCC.  

The ACCC Arbitration Determination should provide some important guidance on 

efficiency issues and whether declaration would have any impact on investment. Given 

the ACCC’s exhaustive arbitration process we believe they are best placed to provide 

evidence on these issues, particularly having regard to confidentiality limitations 

imposed on Glencore (and therefore us) in relation to that arbitration matter at this time. 

Once that ACCC Arbitration Determination becomes public we may wish to make 

further submissions to the NCC given its contents are relevant to this criterion. 

 

                                                      
39  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 

2018, p.71 

40  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.92 
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4.1 PNO’s claims 
PNO has submitted that there is an insufficient basis for the NCC to be satisfied that 

access (or increased access), on reasonable terms and conditions as a result of the 

declaration of the Service, would promote the public interest.  

PNO has relied upon what it claims to be the low number of submissions from the 

general public, and no submissions from the NSW State Government (and its agencies), 

as evidence of there being a low level of public interest in maintaining the declaration.  

Of the submissions the NCC received (including but not limited to Glencore, Yancoal 

and NCIG), PNO dismisses these as not being representative of the public but largely 

reflecting the private business interests of a small number of persons and category of 

stakeholders.41 

Glencore has dealt with this issue in its submission and noted that actually there were a 

significant number of Port users who made submissions including the only two coal 

terminals at the Port, NCIG and Port Waratah and the Minerals Council of NSW whose 

members represent a considerable number of people employed in the coal mining 

industry in the Hunter Valley and which all expressed significant concerns as to any 

revocation. Glencore also noted that the only party that made a supporting submission 

of PNO was Ports Australia.  

Indeed, having regard to the submissions to the NCC on matters relating to economic 

regulation of a component of the bulk commodity export supply chain, they should in 

fact enhance the legitimacy of the views of those that actually use and seek access to the 

service on terms that are efficient.  It is entirely appropriate for users of the Port of 

Newcastle to express views about the public interest in declaration or continued 

declaration in the face of a revocation application.  

Further, the absence of any state based submissions is neither surprising nor a 

particularly telling feature.  The NSW Government made a deliberate decision to not 

implement an effective regulatory framework prior to its privatisation of the Port of 

Newcastle, most likely in order to maximise the price it would achieve for its sale.  As a 

result, the NSW Government now has a substantial conflict between the public interest, 

and the interests of the new owner of the port who relied on this absence of an effective 

regulatory framework in its decision to purchase the port and almost immediately 

impose significant price increases to coal users.  

                                                      
41  PNO (2018), Application for revocation and declaration Further submission in response to letter from the NCC dated 

4 September 2018, 17 September 2018, p.4 
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On a more substantive point, PNO also claim that Synergies mis-states the public interest 

criterion test and applied it as a negative assessment rather than through the application 

of the positive test in which the designated Minister must now be positively satisfied 

that access (or increased access) to the Service would promote competition.42  

In making this claim, we consider that PNO has fundamentally misinterpreted the 

counterfactual test that is to be applied where declaration is already in place. We address 

this particular issue in more detail below.  In any event, the submissions that the NCC 

has received make it abundantly clear that, in the views of the shipping and mining 

industries, the declaration should not be revoked and that in any event if the matter was 

to be considered again, these industries would support declaration. 

4.2 Application of public interest criterion 
PNO claims that Synergies mis-states the public interest criterion. It claims that our 

previous statements that ‘revocation would be contrary to the public interest’ is incorrect 

in so far as declaration is now a positive test that requires demonstration that the public 

interest would be promoted rather than declaration not being contrary to the public 

interest or revocation being contrary to the public interest.  

In our report of 8 August, we acknowledged criterion (d), as recently amended, requires 

that ‘access (or increased access) to the service, on reasonable conditions as a result of 

declaration of the service would promote the public interest.’43  

We also outlined our approach to how this test should be applied in the circumstance of 

a revocation application in which a service is already declared (as opposed to the more 

conventional case of a declaration application).44 The amended criterion anticipates the 

consideration of two scenarios – one in which a declaration is made and access (or 

increased access) to the Service is available on reasonable terms and conditions and the 

other in which no declaration is made. However, this needs to be assessed in a practical, 

real world context, which in this case is that the declaration of the Service is in existence.  

Our assessment that revocation would not promote the public interest is based on the 

application of the public interest to a future with continued declaration and a future without 

declaration. In other words: 

                                                      
42  PNO (2018), Application for revocation and declaration Further submission in response to letter from the NCC dated 

4 September 2018, 17 September 2018, p.5 

43  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.70 

44  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.33 
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• the status quo is the circumstance in which the declaration already exists;  

• the counterfactual is the circumstance in which the declaration no longer exists. 

Under this scenario, the starting point is not the absence of declaration such that the 

public interest benefits of declaration needs to be proven. More appropriately, where the 

starting point is a circumstance of declaration existing, then the test of ‘disbenefit’ or the 

detriment that is likely to arise in the event that the declaration is removed, is the only 

practical application of the with and without test.  

This approach is consistent with the manner in which the Queensland Competition 

Authority and industry stakeholders are approaching the review of Service declarations 

for Aurizon Network, Dalrymple Bay Coal Terminal and Queensland Rail under the 

Queensland Competition Authority Act 1997 (Qld).45  We also note the ACCC’s submission 

in relation to what is involved in ’promoting’ competition and note that it does not 

disagree with our analysis. 

Irrespective of where the onus lies in affirming the public interest, the substantive issue 

of the continued declaration promoting the public interest was made out in our 8 August 

submission.  

However, if one insisted on specifying the status quo as the situation in which the 

declaration does not apply there would be a need to recognise that it would then be 

necessary to specify the likely impact on prices, investment and economic activity as 

these aspects would change relative to current conditions. Then the counterfactual 

would relate to how declaration would promote competition. But as explained, this re-

specification of the scenarios is not necessary to assess the case for continued declaration.  

4.3 PNO’s claims to specific matters raised by Synergies 
PNO also responded to some specific matters identified in our previous report. We 

address each of these issues below. 

4.3.1 PNO’s commercial incentives  

PNO submits that Synergies did not provide supporting information in relation to its 

claim that declaration provides an effective constraint on PNO increasing its prices to 

                                                      
45  Submissions are available at http://www.qca.org.au/Other-

Sectors/Access/To/Infrastructure/DeclarationReviews/In-Progress/2020-Declaration-Review 

 

http://www.qca.org.au/Other-Sectors/Access/To/Infrastructure/DeclarationReviews/In-Progress/2020-Declaration-Review
http://www.qca.org.au/Other-Sectors/Access/To/Infrastructure/DeclarationReviews/In-Progress/2020-Declaration-Review


   

RESPONSE TO SUBMISSIONS AND DOCUMENTS PROVIDED BY PORT OF NEWCASTLE OPERATIONS 05/10/2018 14:00:00 

 Page 25 of 28 

capture monopoly rents and promotes the efficient use of infrastructure and improved 

conditions for investment in exploration and development of coal reserves.46  

However, these issues were extensively canvassed in our earlier report47 which was 

substantively focussed on demonstrating, through extensive quantitative analysis and 

reliance on standard, well accepted economic principles, that: 

1. PNO has a commercial objective to maximise profits when setting access charges;  

2. notwithstanding that PNO is currently heavily reliant on coal throughput for its 

revenue and profit, PNO’s profits will be most effectively maximised through 

increasing prices and accepting the likely consequential impact on coal volumes 

(noting these impacts may predominantly arise from the absence of new mines or 

expansions to existing mines);  

3. existing constraints (other than declaration) on PNO’s ability to substantially 

increase prices are generally accepted to be weak. 

Synergies’ 8 August report identified the profit impact for PNO of alternate pricing 

strategies based on a number of different scenarios of feasible coal prices. Each scenario 

identified a change in PNO revenues48 under access charge increases that ranged from 

no increase to an increase of AU$3/t. Synergies’ analysis demonstrated that the highest 

increase ($3/t) could lead to revenue of almost $700 million, despite lower volumes.  The 

analysis showed that PNO could increase charges materially, without jeopardising 

revenue.49  

Therefore, absent the declaration, decisions about future coal production and investment 

in the coalfields in the Hunter Valley, Newcastle, Western and Gunnedah basins 

(‘Newcastle catchment’) will be impacted by the high probability that PNO would 

implement large increases in charges for use of the Service. We note the relevance of the 

ACCC Arbitration Determination to this issue which we believe supports our 

arguments, but cannot comment further due to confidentiality restrictions. 

                                                      
46  PNO (2018), Application for revocation and declaration Further submission in response to letter from the NCC dated 

4 September 2018, 17 September 2018, p.6 

47  See sections 2.3 and 4.1 of our 8 August 2018 report. 

48  Given the dominance of fixed costs, the revenue impact can be interpreted as a profit impact for PNO.  

49  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, pp.27-28 

 



   

RESPONSE TO SUBMISSIONS AND DOCUMENTS PROVIDED BY PORT OF NEWCASTLE OPERATIONS 05/10/2018 14:00:00 

 Page 26 of 28 

4.3.2 Loss of investor confidence and value in investments  

PNO has argued that Synergies presented no evidence to support its claim about a loss 

of investor confidence and poorer prospects for investment in coal exploration and a 

potential loss of value in investments should revocation occur.50 

While time series information about the market value of coal tenements is not publicly 

available (and in all likelihood does not exist in any systematic manner), our earlier 

report stepped through a reasoned logic as to why revocation will impact on companies’ 

incentives to participate in the tenements market, with following key points:51  

1. the higher cost and risk profile that emerges for the industry from an unregulated 

port monopolist means that the prospective economic viability of new mines 

deteriorates. This is significant because tenements will typically hold less attractive 

resources than existing coal production areas, even before the uncertainty 

surrounding future port charges emerged;  

2. as a consequence, there will be a reduction in the number of parties who are willing 

to bid on tenements, either at initial allocation or for subsequent sale, and less 

rivalrous behaviour amongst those that do bid. In particular:  

 small companies, as well as those with a relatively lower risk appetite, are less 

likely to be vigorous and effective competitors for the acquisition of these 

tenements;  

 the reduction in interest in tenements is likely to be felt most strongly in regions 

that are likely to have the highest incremental costs;  

 the combination of these factors is likely to particularly affect the tenements 

market in the Gunnedah basin, which is subject to the highest incremental 

transport cost and where tenements are generally held by smaller companies; 

 in terms of likely consolidation of the ownership of tenements, Glencore will 

have a particular advantage, as the only producer who will have long term 

certainty of access and price at Port of Newcastle;  

3. owners of tenements will have less incentive to invest in the exploration of their 

tenement, either for the purpose of developing the tenement itself or obtaining more 

information about the tenement to improve its prospective value. Again: 

                                                      
50  PNO (2018), Application for revocation and declaration Further submission in response to letter from the NCC dated 

4 September 2018, 17 September 2018, pp.6-7 

51  Synergies (2018), Port of Newcastle Assessment of revocation application by Port of Newcastle Operations, 8 August 
2018, p.68 
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 this impact is likely to be particularly strong in the Gunnedah basin, where the 

tenements are usually considered to be more marginal in nature and where 

they are generally held by smaller companies;  

4. there is a material risk that the sellers of tenements will face less competition 

amongst buyers when selling their tenements, thereby impacting adversely on price 

and activity in the tenements market. However, although the extent of trading in 

tenements may be less, suggesting a smaller market, there will be lost value from 

an economic efficiency perspective. This loss of value arises as there would be lower 

and less competitive prices for tenements and lower quality and quantity of traded 

tenements.  

The ACCC’s submission also touches on these issues, but we believe of most relevance 

to whether or not a declaration and an ACCC arbitrated outcome would have any impact 

on investment is best canvassed when the ACCC Arbitration outcome becomes public. 

4.4  Summary 
We have reviewed the additional information presented by PNO in its response and 

accompanying submissions.  None of the information presented by PNO constitutes a 

new argument or a material change in market circumstances that would warrant the 

NCC or the Minister removing the current declaration from remaining in place.  

We therefore maintain that the amended criterion (d) pursuant to s 44CA(1), based on 

the evidence presented in our earlier report, is satisfied.   
 



   

 
 

Brisbane 
Level 8, 10 Felix Street 
Brisbane QLD 4000 
P  61 7 3227 9500  
F  61 7 3221 0404  

Melbourne  
Level 9, 440 Collins Street 
Melbourne VIC 3000 
P  61 3 8692 7272 
F  61 7 3221 0404  

   Perth  
   Suite 7, 272 Hay Street 
   Subiaco WA 6008 
   P  61 407 348 612 
   F  61 7 3221 0404   

   Sydney  
   Suite 518, 377 Kent Street 
   Sydney NSW 2000 
   P  61 2 8915 6235 
   F  61 7 3221 0404 

 
W  www.synergies.com.au 

 

Disclaimer 

Synergies Economic Consulting (Synergies) has prepared this report exclusively for the use of the 

party or parties specified in the report (the client) for the purposes specified in the report 

(Purpose). The report must not be used by any person other than the client or a person authorised 

by the client or for any purpose other than the Purpose for which it was prepared.  

The report is supplied in good faith and reflects the knowledge, expertise and experience of the 

consultants involved at the time of providing the report.  

The matters dealt with in this report are limited to those requested by the client and those matters 

considered by Synergies to be relevant for the Purpose.  

The information, data, opinions, evaluations, assessments and analysis referred to in, or relied 

upon in the preparation of, this report have been obtained from and are based on sources believed 

by us to be reliable and up to date, but no responsibility will be accepted for any error of fact or 

opinion.  

To the extent permitted by law, the opinions, recommendations, assessments and conclusions 

contained in this report are expressed without any warranties of any kind, express or implied.  

Synergies does not accept liability for any loss or damage including without limitation, 

compensatory, direct, indirect or consequential damages and claims of third parties, that may be 

caused directly or indirectly through the use of, reliance upon or interpretation of, the contents 

of the report. 

 

 

http://www.synergies.com.au/



