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2 Executive Summary 

1. On 16 June 2016, the Australian Competition Tribunal declared the shipping 
channel service at the Port of Newcastle provided by Port of Newcastle Operations 
Pty Ltd (as trustee for the Port of Newcastle Unit Trust) (PNO) pursuant to section 
44K(8) of the Competition and Consumer Act 2010 (Cth) (CCA) for the period 
commencing on 8 July 2016 and expiring on 7 July 2031. Since that time, PNO 
has unsuccessfully attempted to appeal the Tribunal’s decision to the Full Court of 
the Federal Court and to the High Court of Australia.  

2. On 4 November 2016, Glencore Coal Pty Ltd (Glencore) notified the ACCC under 
section 44S of the CCA that an access dispute relating to the Service existed 
between Glencore and PNO. The dispute relates to the level of access charges, 
and access terms, set by PNO for users of the shipping channel service at the Port. 
PNO has unsuccessfully attempted to interrupt the conduct of the arbitration by 
proceedings in the Federal Court.1 The arbitration remains on foot subject to the 
time limits provided in section 44X of the CCA. 

3. On 2 July 2018, PNO has made a purported application2 to the National 
Competition Council (NCC) seeking a recommendation from the NCC to the 
designated Minister that the declaration be revoked under section 44J of the CCA.  
The application was not based on any change in the facts or market conditions 
which have occurred since declaration. Rather, PNO relies in substance on the 
same facts and market conditions at the time of declaration, and wrongly assumes 
that non-satisfaction of the declaration criteria in section 44H(4) as at today is 
determinative of the matter. 

                                                      
1 Port of Newcastle Operations Pty Ltd v Australian Competition and Consumer Commission [2017] FCA 1330.  
2 The CCA contains no provision for a party to apply to the NCC for a recommendation that the declaration be revoked. 
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4. On 10 July 2018, in response to that communication, the NCC invited interested 
parties to make a submission on this matter. This submission is made to the NCC 
by Glencore in response to the invitation. 

5. On 3 August 2018, the NCC refused Glencore’s application for an extension of 
time to file its submissions. In this regard, Glencore submitted to the NCC that the 
question of whether the NCC should recommend revocation of the declaration 
raises complex factual, economic and legal issues and Glencore needs more than 
the 4 weeks allocated by the NCC to prepare its submissions. 

6. Glencore has done its best within the time allowed by the NCC to investigate the 
matter and prepare these submissions. Glencore has obtained the attached expert 
report from Synergies dated 8 August 2018 (Synergies Report) in support of these 
submissions. However, as indicated below and in the Synergies Report, there are 
a number of matters which Glencore has not yet had time to investigate, and these 
submissions are correspondingly constrained and limited. 

7. In summary, Glencore submits that the NCC should not make a recommendation 
to the designated Minister to revoke the declaration for the following reasons: 

(a) In deciding whether to recommend revocation of the declaration under 
section 44J(1) of the CCA, the NCC must have regard to the objects of Part 
IIIA of the CCA. In this case, revocation would not promote the objects of 
Part IIIA because it would likely lead to substantially higher prices for the 
Service, allocative economic efficiency losses, reduced investor confidence 
and increased costs of capital for new coal mining projects in the Newcastle 
catchment, which in turn will result in lower investment in coal exploration 
and development of new and expanded coal projects. These considerations 
militate compellingly against any recommendation to revoke declaration 
under section 44J(1). 

(b) Contrary to the submissions of PNO, the NCC’s evaluation of whether to 
recommend that the Service be revoked is not determined by the alleged 
non-satisfaction of declaration criteria for the purposes of section 44J(2). 
The power to recommend revocation under section 44J(1) is a more open 
discretion. Continuing satisfaction or non-satisfaction of the declaration 
criteria may be relevant to evaluating whether to recommend revocation. 
The relevance may lie in a material change in the market conditions or facts 
since declaration, other than those attributable to declaration itself. 
However, there is no such change in this case.   

(c) In any event, the NCC cannot be satisfied on the material presently 
provided that the declaration criteria are not satisfied. In particular, contrary 
to the submissions of PNO, the NCC cannot be satisfied as to the non-
satisfaction of criterion (a) in respect of the dependent mining tenements 
market and criterion (d). As explained in the Synergies Report, revocation 
of the declaration will reduce the incentives for exploration investments and 
lead to concentration on the buyer side for mining tenements in the 
Newcastle catchment and will have the effect of materially reducing 
competition in the coal tenements market. PNO’s submissions place undue 
and isolated emphasis on the dependent coal export market and fails to 
grapple with the other dependent markets. 

(d) Further, PNO’s submissions are premised on the bald assertion that "Port 
charges are already set, and will continue to be set, so that they take into 
account the matters that are required to be taken into account in any 
arbitration relating to access to a declared service, including the mandatory 
considerations in s. 44X of the CCA". Whether this assertion is false is to 
be determined in the ACCC arbitration between Glencore and PNO. The 
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NCC must evaluate this issue before making any recommendation under 
section 44J(1), particularly in circumstance where (as explained in the 
Synergies Report) PNO has monopoly power in the market for the Service 
and has the clear incentive and ability to maximise profits through 
substantially increasing Port charges and accepting any consequential 
impact on Port volumes. 

3 Approach to section 44J  

8. Under section 44J(1), the NCC may recommend to the designated Minister that a 
declaration be revoked. In evaluating whether to do so, the NCC must have regard 
to the objects of Part IIIA. 

9. The objects of Part IIIA, as provided for in section 44AA, are to: 

(a) promote the economically efficient operation of, use of and investment in 
the infrastructure by which services are provided, thereby promoting 
effective competition in upstream and downstream markets; and 

(b) provide a framework and guiding principles to encourage a consistent 
approach to access regulation in each industry. 

10. In this case, the Full Federal Court has already considered the question of whether 
the declaration of the Port would be consistent with the objects of Part IIIA as 
underpinned by the recommendations in the 1993 Hilmer Report and the COAG 
draft legislation. In considering this issue, the Court made note of the following:3 

The authors of the Hilmer Report discuss access to essential facilities in the 
executive overview of the report. They propose a new legal regime “under which 
firms could in certain circumstances be given a right of access 
to specified ‘essential facilities’ on fair and reasonable terms”. The authors refer to 
the central role which would be played by the NCC in the proposed scheme and 
then say (at (xxxi)-(xxxiii)): 

The regime would only be applied to the limited category of cases where access 
to the facility was essential to permit effective competition and the declaration was 
in the public interest having regard to the significance of the industry to the national 
economy and the expected impact of effective competition in that industry on 
national competitiveness. 

Chapter II of the Hilmer Report addresses “access to Essential Facilities” and 
describes the “Problem” in a way which includes the following: 

Some economic activities exhibit natural monopoly characteristics, in the sense 
that they cannot be duplicated economically. While it is difficult to define precisely 
the term ‘natural monopoly’, electricity transmission grids, telecommunication 
networks, rail tracks, major pipelines, ports and airports are often given as 
examples. Some facilities that exhibit these characteristics occupy strategic 
positions in an industry, and are thus ‘essential facilities’ in the sense that access 
to the facility is required if a business is to be able to compete effectively in 
upstream or downstream markets. For example, competition in electricity 
generation and in the provision of rail services requires access to transmission 
grids and rail tracks respectively. 

Where the owner of the ‘essential facility’ is not competing in upstream or 
downstream markets, the owner of the facility will usually have little incentive to 
deny access, for maximising competition in vertically related markets maximises 
its own profits. Like other monopolists, however, the owner of the facility is able to 
use its monopoly position to charge higher prices and derive efficiency. In these 
circumstances, the question of “access pricing” is substantially similar to other 

                                                      
3 Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal [2017] FCAFC 124, [95] - [96], [100]. 
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monopoly pricing issues, and may be subject, where appropriate, to the prices 
monitoring or surveillance process outlined in Chapter 12. 

In the outline to the package of draft legislation released by COAG in 1994, the 
following is said: 

… It is also appropriate that an access regime would only apply where 
access to the facility is essential to permit effective competition in a 
dependent market (that is, one downstream or upstream from the facility) 
given that such linkages would provide the prime anticompetitive motive 
for denying or impeding access. 

11. No facts or market conditions have materially changed in respect of the Port since 
the Full Federal Court reached this conclusion (other than any changes attributable 
to the fact of the declaration having been made). Because this reasoning stands, 
it is axiomatic that revocation would be inconsistent with the objects of Part IIIA.  

12. In addition, in evaluating whether a recommendation to revoke declaration is 
consistent with the objects of Part IIIA, the NCC must also have regard to the 
following matters: 

(a) The impact of revocation on competition in the dependent markets. As 
explained in the Synergies Report and discussed below, the degree to 
which revocation will impact competition is likely to vary across the 
dependent markets. This reflects varied facts such as the geographic 
dimensions of the market, the degree of competition in the market, the 
extent to which market participants are affected by increased Port charges 
and entry and exit barriers. 

(b) Whether revocation of the declaration would result in any efficiency losses 
in the dependent markets. In this regard, Synergies explain that revocation 
would lead to allocative efficiency losses in the dependent markets, as 
PNO’s ability and incentive to charge higher Port prices absent declaration 
is likely to distort price signals for investment and dampen incentives for 
innovation in the dependent markets. 

(c) Whether revocation would result in any public detriments. In this case, 
relevant public detriments include the reduced investment in the Hunter 
Valley and the transfer of economic (monopoly) rents from miners in the 
Hunter Valley to PNO leading to reduced royalties and taxes. 

(d) Whether maintenance of the declaration provides a framework and guiding 
principle to encourage a consistent approach to access regulation. This 
requires consideration of the importance of the maintenance of the 
declaration to regulation of access to other monopoly infrastructure assets 
Australia-wide. To revoke the declaration would represent a failure to users 
of infrastructure assets, and would set a precedent undermining any 
effective operation of the Part IIIA access regime affecting its operation in 
relation to gas and energy markets and in relation to State based regulation 
that has similar provisions to Part IIIA.   

13. Approaching section 44J structurally, the NCC must first decide under 
section 44J(1) whether to recommend revocation. If the NCC is minded not to 
recommend revocation after proper consideration of the matters referred to above, 
the matter goes no further.  On the other hand, if the NCC decides to recommend 
revocation, section 44J(2) is engaged. It operates as a potential override. If the 
declaration criteria are still satisfied, there can be no revocation recommendation. 
This emphasises that the revocation evaluation is not dictated by satisfaction or 
non-satisfaction of those criteria. 
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14. Having said that, the continuing satisfaction or non-satisfaction of the declaration 
criteria could be relevant to evaluating whether to recommend revocation under 
section 44J(1) in some cases. For example, assume that since declaration it has 
become economic to replicate the declared facility, and there are three competing 
facilities in operation. The relevance lies in any change in the facts or market 
conditions that originally supported declaration. This is a similar approach to that 
taken by the ACCC in revoking an authorisation for a material change in 
circumstances. It is also supported by the Hilmer Report which recommended for 
a mechanism (which became section 44J) to petition for revocation of a declaration 
based on a material charge in market circumstances.4 

15. However, as explained below, there is no change in facts or market conditions in 
this matter (beyond any change brought about by declaration itself) in order to 
make the continuing satisfaction or non-satisfaction of the declaration criteria 
relevant to evaluating whether to recommend revocation under section 44J(1). 
Indeed, PNO does not seek revocation on this basis. 

16. In its application, PNO argues that neither criterion (a) nor criterion (d) is satisfied. 
There is no issue that the other criteria are satisfied. The approach to criterion (a) 
in the context of an application for revocation where the service has already been 
declared must be adjusted. In this context, criterion (a) calls for a comparison 
between the future state of competition in the status quo with ongoing declaration 
and the future state of competition in the dependent markets without declaration. 
Put simply, the enquiry is with and without revocation of the declaration, rather than 
with and without declaration. The same analysis applies to criterion (d). 

17. Further, in the revocation context, criterion (a) cannot be determined by an enquiry 
into whether the dependent markets are or are likely to be workably competitive. It 
would be erroneous to approach the criterion in this way in the revocation context. 
That is because the purpose of declaration in the first place was to promote a 
material increase in competition in the dependent markets, and it can be expected 
that the dependent markets would become workably competitive following 
declaration. 

4 Background to the Hunter Valley Coal Industry  

18. The following is a summary of the key background facts to provision of the Service 
and the market conditions and facts in the dependent markets. These facts are not 
disputed by PNO in its submissions and, apart from some ownership changes, 
have not materially changed since declaration. 

4.1 Overview  

19. The Hunter Valley Coal Industry and associated export supply chain is the largest 
coal export operation in the world. Spread over 250km, the Hunter and Newcastle 
coalfields produce over 170 million tonnes of saleable coal per year. This is around 
90% of New South Wales production and 40 per cent of Australia’s black coal 
production.  

20. The Hunter Valley Coal Chain is made up of coal producers (or mines), rail haulage 
providers, the Australian Rail Track Corporation (ARTC), three export terminals, 
port managers and the Hunter Valley Coal Chain Coordinator (HVCCC). 

                                                      
4 National Competition Policy Report 1993 (Hilmer Report), p. 267.  
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Figure 1: Map of Hunter Valley Coal Chain network  

 

Source: Hunter Valley Coal Chain Coordinator 

21. The Hunter Valley Coal Chain is made up of the following operations and service 
providers: 

(a) approximately 35 operating coal mines operated by 11 coal producers, as 
well as other coal projects in various stages of exploration and 
development. 

(b) 31 points at various mines for loading coal onto trains. 

(c) Four main rail haulage providers (Pacific National, Aurizon, Genesee & 
Wyoming and Southern Shorthaul Railroad). Collectively they transport 
coal from the 31 different load points to the three terminals at the Port of 
Newcastle. The track is owned and maintained by ARTC and train 
movements scheduled by HVCCC so that rail arrivals are aligned with 
stockyard capacity at the Port as well as vessel arrivals. 

(d) Three coal loading terminals: Kooragang Coal Terminal (KCT), Carrington 
Coal Terminal (CCT) (both managed by Port Waratah Coal Services 
(PWCS) and Newcastle Coal Infrastructure Group (NCIG) Terminal 
(managed by the NCIG). 

22. These coal mines in the Hunter Valley employ approximately 11,189 people 
directly (and 52,225 indirectly) and contribute almost $4.8 billion to the New South 
Wales economy. 

23. There are in excess of 35 customers from 16 countries of coal mined from the 
Hunter Valley. Approximately 70% of exports go to Japan, Korean and Taiwan with 
a further 20% going to China.  

24. The coal, once mined, is stored either at a railway siding located at the mine or at 
a coal loading facility (used by several mines). The coal is then transported to the 
Port of Newcastle, almost exclusively by rail. The coal is then loaded onto the 
vessels at one of three coal loading terminals. Overall, 16 independent 
organisations are required to move each tonne of coal from mine to vessel. 
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4.2 Large coal producers in the Hunter Valley  

Glencore Coal  
 
25. Glencore is New South Wales' largest coal producer and operates the following 

mines in the Hunter Valley: 

(a) Bulga: Bulga Coal includes Bulga Open Cut, Bulga Underground 
Operations and the Coal Handling and Preparation Plant. The Bulga 
Complex produced 9.7 million tonnes of semi soft coking coal and thermal 
coal in 2017. 

(b) Mangoola: an open cut coal operation in the Wybong area, which 
produced 9 million tonnes of thermal coal in 2017. 

(c) Mt Owen: the Mt Owen Complex consists of the Mt Owen, Ravensworth 
East and Glendell open cut coal mines, and produced 7.8 million tonnes 
of thermal and coking coal in 2017. 

(d) Liddell: an open-cut mine located at Ravensworth, approximately 25 kms 
north west of Singleton, which produced 2.9 million tonnes of thermal and 
coking coal in 2017. 

(e) Ravensworth Surface Operations: consists of two open cut mines: 
Narama and Ravensworth North mines, and produced 7.2 million tonnes 
of thermal and coking coal in 2017. 

(f) Integra: an underground coking coal mine that produced 0.8 million 
tonnes in 2017. 

(g) Ulan: consists of two underground mining operations (Ulan No.3 and Ulan 
West) and an Open Cut coal reserve.  Ulan produced 10.4 million tonnes 
of thermal coal in 2017. 

26. In addition, Glencore holds a 49% stake in the Hunter Valley Operations open cut 
coal mine, which produces more than 12 million tonnes pa of thermal and semi soft 
coking coal. 

27. Glencore's coal is transported from the various mine sites to the Port of Newcastle 
by rail, and is exported through the Port Waratah Coal Terminal. 

BHP Billiton 
 
28. BHP Billiton operates the Mount Arthur complex, the largest mine in the Hunter 

Valley.  Mount Arthur is an open-cut coal mine located near Muswellbrook. 

Yancoal 
 
29. Yancoal operates the following projects in the Hunter Valley: 

(a) The Moolarben complex comprises an open cut thermal coal mine and a 
recently commissioned underground thermal coal mine. The mine 
exported 9.3 million tonnes in 2016. 

(b) HVO is a multi-pit open cut mine. In 2015 HVO produced more than 13 
million tonnes of thermal and semi soft coal. HVO had JORC run-of-mine 
coal reserves totalling 890 million tonnes as at 31 December 2015.   
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(c) Mt Thorley Warkworth (MTW) is an integrated operation of two open cut 
mines located adjacent to each other, 15km south west of Singleton. The 
operation supplied international and domestic markets with 11.7 million 
tonnes of semi-soft coking coal and thermal coal in 2015  

(d) Ashton underground mine produces semi-soft coking coal which is sold to 
a number of Asian based steel mills. The mine is located next to the main 
northern railway, 94 km from Newcastle.  1.1 million tonnes of coal was 
exported from Ashton in 2017. 

(e) Austar Coal Mine is a deep underground longwall coal mine located in the 
lower Hunter Valley, producing coking coal for overseas customers. 1.9 
million tonnes of coal was shipped through the Port of Newcastle in 2017. 

(f) Duralie is located in the southern part of the Gloucester Basin and 
produced 0.8 million tonnes of coking and thermal coal for export through 
the Port of Newcastle in 2017. 

Peabody Energy Australia 
 
30. Peabody Energy Australia operates the Wambo and Wilpinjong coal mines in the 

Hunter Valley. Wambo is a combined open-cut and underground mine, operating 
in the upper Hunter Valley since 1969. It produces metallurgical and thermal coal, 
which is railed to Newcastle Port and domestic customers. In 2017, Wambo Open-
Cut produced 3.5 million tonnes of saleable coal and North Wambo Underground 
produced 2.3 million tonnes of saleable coal. The main export markets for Wambo 
coal are Japan, Korea and China. Coal from Wambo is shipped through both 
PWCS and NCIG facilities. 

31. The Wilpinjong mine is an open-cut mine that produces thermal coal for export and 
domestic markets. Wilpinjong produced 13.4 million tonnes of saleable coal in 
2017. 

Whitehaven 

32. Whitehaven operates several mines in the Gunnedah basin in north west NSW, 
which produce thermal and metallurgical coal bound primarily for export markets 
in North and South Asia.  Whitehaven’s mines include: 

(a) Maules Creek, an open cut mine which produced 9.7 million tonnes of 
thermal and semi-soft coking coal in 2018; 

(b) Narrabri, an underground thermal coal mine which produced 5.8 million 
tonnes in 2018; 

(c) a group of Gunnedah open cut mines, including Tarrawonga, Rocglen, 
Werris Creek and Sunnyside, which collectively produced 5.7 million 
tonnes of coal in 2018. 

4.3 Smaller coal producers in the Hunter Valley 

Bengalla Mining Company 
 
33. Bengalla Mining Company, owned in part by New Hope Coal, operates the 

Bengalla mine, an open cut mine, which supplies international markets with 
approximately 8 million tonnes of thermal coal per annum.  

MACH Energy 
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34. MACH Energy commenced production from its Mt Pleasant thermal coal mine in 
early 2018.  

The Bloomfield Group 
 
35. The Bloomfield Group is an Australian owned group of private companies which 

operates in the Hunter Valley. It operates two open cut coal mines: Bloomfield at 
East Maitland and Rix’s Creek at Singleton. 

36. The Bloomfield open cut mine uses a multi seam, multi bench system, mining up 
to 13 seams or splits, utilising a range of heavy earthmoving equipment to deliver 
the run-of-mine coal to the onsite washery. Coal is railed to PWCS. 

37. Rix's Creek produces both thermal and semi-soft coking coal for overseas and 
domestic customers. Run-of-mine coal is processed by the onsite Coal Handling 
and Processing Plant. Product coal from Rix’s Creek is transported across the mine 
site by trucks to the rail loader. Coal is then railed to PWCS. 

Centennial  

38. Centennial operates the Mandalong mine near Morriset, which produces thermal 
coal for domestic and export markets. 

Idemitsu Australia Resources Pty Ltd 
 
39. Idemitsu Australia Resources owns the Boggabri and Muswellbrook coal mines. 

40. The Muswellbrook coal mine is located in the Hunter Valley and procures thermal 
coal. The coal is washed on site and product coal is hauled by highway trucks to 
the Ravensworth Coal Terminal. It is then transported by rail to Newcastle. 

41. The Boggabri mine, in the Gunnedah basin, produces up to 7 million tonnes per 
annum of thermal and semi-soft coking coal. Open cut coal mining is currently 
conducted via hydraulic excavators in a strip mining configuration. Coal from the 
pit is loaded into rear dump trucks and transported to the run-of-mine crusher pad. 
Coal is then crushed and loaded into B-double trucks for transport to the rail load-
out facility via a private 17km haul road. The coal is then railed to the Port of 
Newcastle for export. 

Lake Coal  

42. Lake Coal owns the Chain Valley mine approximately 60km south of Newcastle 
and directly adjacent to the Vales Point Power Station. 

4.4 Railway infrastructure  

43. Rail infrastructure in the Hunter Valley is extensive. It involves in general terms: 

(a) coal producers entering into access agreements with ARTC which provide 
a contractual commitment for below rail path availability and use of 
ARTC's rail track network; 

(b) operator agreements entered into between ARTC and accredited above 
rail operators to operate on the ARTC rail track; and 

(c) rail haulage agreements between coal producers and above rail operators 
for the haulage of coal from mine to port. 
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44. The Hunter Valley rail infrastructure is owned by the State Government owned 
RailCorp and managed by the Federal Government owned ARTC under a 60 year 
lease until 2064. The Hunter Valley coal network consists of a dedicated double 
track ‘coal line’ between Port Waratah and Maitland, a shared double track line 
(with increasingly significant stretches of third track) from Maitland to 
Muswellbrook, and a shared single track with passing loops from that point north 
and west. The other infrastructure associated with coal transport, such as load 
points, is privately owned, usually by a mine or a coal loader. 

45. ARTC is vertically separated, providing ‘below-rail’ services (such as the rail track 
infrastructure) but not ‘above-rail’ services (such as haulage). ARTC provides a 
single point of contact for parties seeking to run trains on the Hunter Valley Rail 
Network. ARTC is responsible for managing the network and granting access to 
the network. 

Figure 2: Rail infrastructure in Hunter Valley Corridor 

 

Source: Aurizon 

46. All but a very small proportion of the export coal shipped through the Port of 
Newcastle is transported via rail. Most of this coal comes from a series of mines 
and coal loaders strung out along the Hunter Valley, conveyed to the terminals on 
the railway that runs between Muswellbrook and Newcastle. Coal also feeds onto 
this line from the western coalfields and the Gunnedah basin, west and northwest 
of Muswellbrook respectively, and, much closer to the terminal, from Stratford and 
the southern suburbs of Newcastle. Domestic coal is also transported over the 
same network. 

47. A limited amount of export coal also arrives at the terminal from the mines to the 
south of Newcastle and west of Lithgow. This traffic operates on the RailCorp 
network as far as Broadmeadow.  

4.5 Rail operators 

48. As mentioned above, there are four operators currently providing rail haulage 
services to Hunter Valley coal producers – Pacific National, Aurizon, Genesee & 
Wyoming and Southern Shorthaul Railroad. 
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Pacific National 
 
49. Pacific National Coal is the largest coal hauler in NSW with an estimated 72% 

market share. 

50. In 2012, Pacific National Coal opened its $110 million Greta Train Support Facility 
in the Hunter Valley. The facility includes five new tracks, wagon maintenance 
facilities, a provisioning shed providing facilities for crew change and refuelling, 
and other ancillary facilities. 

Aurizon 
 
51. Aurizon commenced operations in the Hunter Valley in 2005 and provides rail 

haulage for around one quarter of the Hunter Valley coal export market.  

52. Aurizon opened its Hexham Train Support Facility in the October 2015 at a capital 
cost of approximately $180 million. 

Genesee & Wyoming (Glencore Rail) 
 
53. Glencore Rail was originally established by Glencore to provide rail haulage 

services to its NSW mines.  In 2016, Glencore sold Glencore Rail to Genesee & 
Wyoming Australia (in consortium with Macquarie Infrastructure and Real Assets 

Southern Shorthaul Railroad 
 
54. Southern Shorthaul Railroad (SSR) entered the coal haulage market in 2010. 

Current operations centre on rail freight services from four mines located within a 
250 km radius of Sydney, and transporting this resource to the four primary export 
terminals in NSW (NCIG Terminal, KCT, CCT (together comprising PWCS) and 
the Port Kembla Coal Terminal). In addition SSR also supplies coal to Eraring 
power station through the station's state of the art quick drop wagon discharge 
system. 

55. All of these above and below rail operators participate in the Hunter Valley Coal 
Supply Chain exporting coal to the two main coal export terminals, NCIG and 
PWCS. 

4.6 Loading and unloading of coal at the coal loading terminals 

Newcastle Coal Infrastructure Group Terminal 
 
56. Coal trains enter the NCIG site from the Kooragang Island main rail line. The trains 

travel along the NCIG rail arrival sidings and empty their coal wagons into one of 
the two train unloading stations. Empty trains continue around the NCIG rail loops 
in a clockwise direction and then rejoin the Kooragang Island main rail line. 
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Figure 3: Aerial map of NCIG operations 

 

Source: NCIG 

 
Figure 4: Shiploaders and berths at NCIG Terminal 

 
Source: NCIG 

Port Waratah Coal Services:  

(a) Carrington Coal Terminal 

57. Coal can be received by rail and road although the majority of coal is delivered by 
rail through two rail receival facilities. Vessels arriving at CCT are loaded utilising 
two shiploaders. Depending on the coal and vessel requirements, either single 
head or dual head shiploading may be used (single head being one ship loader 
loading one vessel, dual head being two shiploaders loading one vessel). All 
shiploaders and reclaimers have a capacity of 2,500 tonnes per hour. Both the 
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receival and the shiploading systems utilise surge bins as part of the process to 
maintain consistent throughput rates. 

(b) Kooragang Coal Terminal 

58. All of the coal received at KCT is delivered by rail into four rail receival facilities 
located on the northern edge of the terminal. A feature of the Kooragang 
shiploading system is the use of buffer bins, into which coal is diverted during hatch 
changes and other short term interruptions during loading. This permits operation 
of the rail mounted shiploaders at a peak rate of up to 10,500 tonnes per hour for 
each shiploader. 

Figure 5: Carrington and Kooragang Terminals 

                Source: NCIG 

59. The PWCS and NCIG Terminals commenced operations in 1976 and 2010 
respectively. The construction and expansion of these coal loading terminals 
required billions of dollars of capital investment. PWCS has total assets of over 
$1.5 billion,5 and shiploaded approximately 9 million tonnes of coal in the month of 
June 2018 alone.6 The significant operations of these coal terminals are dependent 
on coal vessels accessing the shipping channels and utilising the Service. 

60. In the ACCC Authorisation Determination7 relating to the application for 
authorisation by PWCS and NCIG and another dated 9 December 2009 
(Authorisations A91147-A91149 and A91168 – A91169), the ACCC considered the 
relevant areas affected by the proposed capacity framework arrangements 
included:  

(a) the global market for coal (or at least the Asian coal market); and 

                                                      
5Port Waratah Coal Services Limited Annual Report 2017. 
6 See monthly statistics on PWCS website www.pwcs.com.au.  
7 https://www.accc.gov.au/system/files/public-registers/documents/D09%2B193856.pdf 
 

http://www.pwcs.com.au/
https://www.accc.gov.au/system/files/public-registers/documents/D09%2B193856.pdf
http://www.pwcs.com.au/media/1451/mapofoperations_port-waratah.jpg
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(b) the provision of coal loading services for coal exported form the Hunter 
Valley, including the provision of services at the coal loading terminals at 
the Port of Newcastle and above and below rail services. 

61. However, the ACCC considered it was not necessary to precisely define the 
relevant market for assessing the relevant authorisation applications.  

4.7 Specialist services providers 

62. Coal mining in the Hunter Valley region is supported by a significant array of related 
mining services from exploration services in the nature of geological and drilling 
services, to equipment provision services, mining safety services and mining 
technology services. Construction, project management and machinery 
manufacturing represent further industries in this area. 

63. Service providers to the infrastructure (rail track, port terminals, berths) and co-
ordination of the supply chain also make up a considerable portion of the wider 
specialist services industry. 

4.8 Challenges for the Hunter Valley Coal Industry 

64. A downturn in coal prices from 2012 onwards has caused coal producers to 
aggressively seek cost reductions.  Over the period from 2014-2016, a number of 
mines were placed into care and maintenance, with commensurate impacts on 
employment. 

65. While coal prices have recovered since late 2016, the outlook is still highly 
uncertain. There has been some investment in new production, with MACH Energy 
opening of the Mt Pleasant mine, however, exploration expenditure remains near 
historic lows. 

4.9 Port of Newcastle 

66. The Port of Newcastle has been used for commercial shipping for over 215 years.  
It handles more than 25 different cargoes and 4,600 ship movements per annum. 
There are 200 hectares of vacant port land available for development at the port, 
and the total land holdings of the port are 792 hectares. 

67. PWCS operates the Kooragang and Carrington terminals with a total nameplate 
capacity of 145 mtpa of coal export capacity. Newcastle Coal Infrastructure Group 
Pty Ltd operates the NCIG terminal with a total nameplate capacity of 66 mtpa of 
coal export capacity. 

68. Other commodities which pass through the port include: imports of alumina, 
cement, fertiliser, fuels, machinery, project cargo and vehicles, meals and grains, 
petroleum coke, pitch and tar products and steel; exports of aluminium, 
concentrates, machinery, project cargo and vehicles, pitch and tar products, steel 
and grains. 

69. Although the development of terminals within the Port precinct has been 
undertaken by private companies, until privatisation, the Port Authority NSW, a 
government owned corporation of the State, was responsible for the overall 
development and operation of the Port.  This position reflected the fact that the 
development of the Port had historically been a function of the State.   

4.10 Privatisation process and background of Port lessee 

70. The Port was privatised by the State of New South Wales ([p28]) in May 2014 via 
a 98 year lease to PNO. PNO is jointly owned by The Infrastructure Fund and 
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China Merchants Group. The lease includes a licence for PNO to operate the 
shipping channel at the Port. The State retained responsibility for a range of 
maritime safety and security functions, including emergency response, the Harbour 
Master, Port Safety Operating Licence and pilotage functions.  

71. The transaction was completed in May 2014 and generated gross proceeds of 
approximately $1.75 billion for the State. PNO has subsequently revised its 
valuation of the channels in its accounts to $2.4 billion. 

4.11 Price rises 

72. Under the terms of the lease, PNO has powers and authority to, amongst other 
things, fix and collect port charges pursuant to Part 5 of the Ports and Maritime 
Administration Act 1995 (NSW) (PMAA). 

73. Effective 1 January 2015, PNO implemented a restructure of its port charges, 
which resulted in an increase in prices for coal vessels entering and exiting the 
Port. The price rises and associated uncertainty in relation to future pricing was the 
primary catalyst for Glencore's application to the NCC in 2015 for declaration of 
the Port. Glencore draws particular attention to the significant price increase for 
navigation service charges levied on vessels at the time of port entry for the general 
use of the Port and its infrastructure.   

74. The table in Annexure A details the price rises that have occurred since the Port 
was privatised, reflecting the amended Schedule of Port Pricing effective from 
1 January in each respective year.  

75. In the proceedings relating to the declaration of the Service, the Australian 
Competition Tribunal in Application by Glencore Coal Pty Ltd [2016] ACompT 6 
(Tribunal) held: 

After PNO assumed the role of Port operator, the price for coal ships using the 
channels to enter and exit the Port was increased by between approximately 
40% and 60% for some vessel types - particularly the larger more efficient 
vessels. Price increases also occurred for non-coal vessels. It is said, without 
demur, that those price increases were not accompanied by any change in the 
nature or quality of the Service. It is also said, again without demur, that the price 
increases were imposed by PNO without" significant consultation with users of 
the Service.8 

76. The Tribunal's findings support a conclusion that PNO has engaged in monopoly 
pricing. As explained in the Synergies Report, PNO has the clear incentive and 
ability to maximise profits by substantially increase Port prices and accepting any 
impact on reduced volumes.  

5 Declaration of the shipping channel service at the Port of Newcastle 

5.1 Declaration by the Tribunal 

77. On 13 May 2015, Glencore applied to the NCC for a recommendation pursuant to 
section 44G of the CCA in respect of the following service at the Port (the Service):  

…the provision of the right to access and use the shipping channels (including 
berths next to the wharves as part of the channels) at the Port, by virtue of which 
vessels may enter the Port precinct and load and unload at relevant terminals 
located within the Port precinct and then depart the Port precinct. 

                                                      
8 At [16]. 
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78. The timeline set out below details the key events that followed Glencore’s 
application for a recommendation that the Service be declared. 

Date  Event  
10 November 2015  The NCC recommended to the Minister that the Service 

not be declared under section 44F. 

National Competition Council, Declaration of the shipping 
channel service at the Port of Newcastle – Final 
Recommendation, 2 November 2015. 

8 January 2016  The Minister decided not to declare the Service as 
recommended by the NCC, and publishes his decision 
under section 44H(1). 

Mathias Cormann, Acting Treasurer, Decision and 
Statement of Reasons Concerning Glencore Coal Pty Ltd’s 
Application for declaration of the shipping channel service 
at the Port of Newcastle, 8 January 2016.  

29 January 2016  Glencore applied to the Australian Competition Tribunal 
(the Tribunal) under section 44K(2) for review of the 
Minister’s decision. 

31 May 2016  The Tribunal gave its reasons for setting aside the 
decision of the Minister that was made under section 
44H(1). 

Application by Glencore Coal Pty Ltd [2016] ACompT 6   

16 June 2016  The Tribunal made its orders setting aside the decision of 
the Minister and declaring the Service pursuant to section 
44K(8) for the period commencing on 8 July 2016 and 
expiring on 7 July 2031. 

Application by Glencore Coal Pty Ltd (No 2) [2016] 
ACompT 7   

14 July 2016  PNO applied for judicial review of the Tribunal’s decision to 
the Full Court of the Federal Court. 

4 November 2016  Glencore notified the ACCC of an access dispute under 
section 44S in November 2016 and the arbitration process 
commenced. The parties agreed to stay the arbitration 
pending the Full Federal Court appeal.  

Australian Competition and Consumer Commission, ACCC 
notified of an access dispute over charges at the Port of 
Newcastle, 16 November 2016. 

16 August 2017  The Full Federal Court dismissed PNO’s application for 
judicial review of the Tribunal’s decision. The arbitration 
recommenced.  

Port of Newcastle Operations Pty Ltd v Australian 
Competition Tribunal [2017] FCAFC 124 (16 August 2017).   
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Date  Event  
12 September 2017  PNO filed an application for special leave to appeal the 

Full Federal Court’s decision before the High Court. 

9 October 2017 PNO filed an application for judicial review of the validity of 
the ACCC's decision that an access dispute existed under 
section 44S. 

9 November 2017 The Federal Court dismissed PNO's application for judicial 
review of the ACCC's decision. 

Port of Newcastle Operations Pty Ltd v Australian 
Competition and Consumer Commission [2017] FCA 1330 

23 March 2018  PNO’s special leave application is dismissed by the High 
Court. 

Port of Newcastle Operations v The Australian 
Competition Tribunal & Ors [2018] HCA Trans 55 (23 
March 2018)   

2 July 2018  PNO applied to the NCC to recommend that the Minister 
revoke the declaration. 

 

5.2 Reasons for declaration of Service 

79. On 10 November 2015 the NCC recommended to the Minister that the Service not 
be declared under section 44F. On 8 January 2016, the Minister decided not to 
declare the Service as recommended by the NCC, and published his decision 
under section 44H(1). 

80. On 29 January 2016, Glencore applied to the Tribunal under 
section 44K(2) for review of the Minister’s decision. 

81. On 16 June 2016, the Tribunal made orders setting aside the decision of the 
Minister and declaring the Service pursuant to section 44K(8) for the period 
commencing on 8 July 2016 and expiring on 7 July 2031. The Tribunal held that 
each of the declaration criteria had been met. In particular, the Tribunal considered 
the application of criterion (a) and (f) and held that they had been met.  

Dependent Markets 

82. In making his decision, the Minister had accepted that there are likely to be five 
functionally distinct dependent markets relevant to access to the Service, which he 
described as: 

(a) a coal export market; 

(b) markets for the acquisition and disposal of exploration and/or mining 
authorities; 

(c) markets for the provision of infrastructure connected with mining 
operations, including rail, road, power and water; 

(d) markets for services such as geological and drilling services, construction, 
operation and maintenance; and 
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(e) a market for the provision of shipping services involving shipping agents 
and vessel operators, of which ships exporting coal from the Port of 
Newcastle are a part.9 

83. This was not contested by the parties and was accepted by the Tribunal.10 We note 
however, that coal loading services at the terminals while perhaps part of 
infrastructure, are actually likely to be separate markets. 

Promotion of competition – Criterion (a) was satisfied 

84. The Tribunal applied Sydney Airports,11 where the Tribunal reasoned that “the 
promotion of competition involves a consideration that if the conditions or 
environment for improving competition are enhanced, then there is a likelihood of 
increased competition that is not trivial".12  

85. The Tribunal found that the Service is a natural monopoly and PNO exerted 
monopoly power. It was held that the Service is a necessary input for effective 
competition in the dependent coal export market as there was no practical and 
realistic commercial alternative. Access to the Service was essential to compete in 
the coal export market. Accordingly, access to the Service is essential to compete 
in the coal export market. In these circumstances, criterion (a) was found to have 
been satisfied.13 

86. This was so, notwithstanding that the Tribunal accepted that "[i]t may be assumed 
that, at present and foreseeably, the charges of PNO for access to the Service are 
a relatively minor cost element in the overall cost of coal production and export."14 
The Tribunal accepted Glencore's submission that "it is not a necessary 
consequence that access (or increased access) would not promote a material 
increase in competition in the coal export market on that basis."15 

87. In particular, before the Tribunal counsel for Glencore argued that: 

The certainty of the prospect of access on terms fixed by agreement or by 
arbitration under Div 3 of Pt IIIA would likely remove the risk of PNO imposing 
terms of access which would or could, … largely absorb the profit margin 
otherwise available to coal producers in the Hunter Valley, and which in turn in a 
buyers’ market (where, as it is commonly accepted, the coal producers are price 
takers) may lead to the reduction in the number of producers or in the quality of 
coal produced or in the capital investment in coal production so in the coal 
production capacity of the Hunter Valley.16  

88. The Tribunal held that it was satisfied that access to the Service would promote a 
material increase in competition in the market for the export of coal from the Hunter 
Valley.17 

5.3 Full Federal Court 

89. PNO appealed to the Full Federal Court seeking to set aside the Tribunal’s decision 
and have the matter re-determined by the Tribunal.   

90. The NCC having sought to be joined as a party and being advised by the Court 
that it did not appear to be able to be made a party given  the limitations of its 

                                                      
9 Tribunal [37].  
10 Ibid [108]. 
11 Re Sydney International Airport [2000] ACompT 1.  
12 Tribunal [114], citing Re Sydney International Airport [2000] ACompT 1 [107].  
13 Ibid [113].  
14 Ibid [116].  
15 Ibid.  
16 Ibid.  
17 Ibid [121].  
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statutory power under the CCA, joined as the Commonwealth of Australia (in 
circumstances Glencore subsequently determined was made under the Judiciary 
Act 1903 (Cth) (Judiciary Act) rather than on express grant of authority by the 
Attorney General – we believe that use of the provision under the Judiciary Act is 
questionable as the NCC was never given power to represent the Commonwealth 
in all respects but was fettered by the provisions of the relevant legislation being 
the CCA). 

91. The central issue before the Full Court was the Tribunal’s approach to criterion (a), 
and whether the Tribunal had correctly applied Sydney Airport Corporation Ltd v 
Australian Competition Tribunal and Others (2006) 155 FCR 124. The Full Court 
dismissed the application for judicial review, finding that the Tribunal had correctly 
applied criterion (a). 

5.4 High Court 

92. On 12 September 2017, PNO and the Commonwealth were denied special leave 
to appeal the decision of the Full Federal Court. 

6 Arbitration between PNO and Glencore 

6.1 Negotiation in respect of terms and conditions  

93. Following declaration by the Tribunal, Glencore sought to negotiate with PNO in 
respect of terms and conditions of access to the Service.18 The Federal Court has 
observed that: 

… Glencore and PNO could not agree on various in limine aspects of access to 
the Service by Glencore including: (a) whether Glencore's terms of access be 
also made available to its customers; (b) what information (if any) should be 
provided by PNO for the purposes of the negotiations; and (c) how to progress 
the negotiations.19 

6.2 Notification of access dispute 

94. On 4 November 2016, Glencore notified the ACCC under section 44S of the CCA 
that an access dispute relating to the Service existed between Glencore and PNO. 
The dispute relates to the level of access charges, and access terms, set by PNO 
for users of the shipping channel service at the Port. 

95. In its notification, Glencore outlined the dispute as follows:  

Although PNO is currently providing access (and maintaining that it always will 
do so) the terms of access, in particular the navigation service charges for coal 
vessels, are unreasonable and Glencore is seeking to negotiate with PNO on 
reducing these charges to approximately their pre-privatisation levels (or pre-
2015 levels as was the point at which PNO increased the charges, shortly after 
the Service was privatised and assets re-valued from $1.75 billion to $2.4 billion). 
Glencore submits that, at the very least, an economically efficient charge is likely 
to be significantly lower than the rates which are currently being applied by PNO. 

96. As a preliminary step, the ACCC gave written notice to the parties and sought their 
comments on whether the pre-conditions for notification under section 44S had 
been met and, accordingly, the validity of the notified access dispute.  

97. On 22 December 2016, the ACCC advised the parties that it was satisfied that the 
pre-conditions for notification under section 44S had been met, that an access 
dispute relating to the Service exists between Glencore and PNO, and that the 

                                                      
18 Port of Newcastle Operations Pty Ltd v Australian Competition and Consumer Commission [2017] FCA 1330, [47]-[58].  
19 Ibid [58].  
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access dispute had been validly notified by Glencore. No other person sought to 
become a party to the arbitration. 

98. The ACCC is required to make a final determination within 180 days from the day 
a dispute notification is received. However, due to clock stopping mechanisms 
provided for by section 44XA of the CCA, the arbitration remains ongoing.  

99. Unless it terminates the arbitration, the ACCC must make a written final 
determination on access by the third party to the Service. A determination may deal 
with any matter relating to access by the third party to the Service, including 
matters that were not the basis for notification of the dispute. 

6.3 Federal Court Proceedings 

100. On 9 October 2017, PNO filed proceedings against the ACCC, Glencore and 
others in the Federal Court seeking judicial review in relation to the conduct of the 
arbitration.  

101. On 9 November 2017, the Federal Court dismissed PNO’s application (see Port of 
Newcastle Operations Pty Ltd v Australian Competition and Consumer 
Commission [2017] FCA 1330). The Court found that the arbitration had been 
validly commenced by the ACCC and that pre-conditions for notification had been 
satisfied, including that Glencore is a "third party" for the purposes of Part IIIA, and 
that Glencore and PNO had been unable to agree on one or more aspects of 
access to the declared Service.  

102. Her Honour Justice Jagot observed that "[t]he parties had not been able to agree 
on anything, including the substance of what might be negotiated. This sufficed 
to satisfy the factual criterion of 'unable to agree'".20 Accordingly, it was held that 
"Glencore and PNO had not been able to agree about anything at all. Given that, 
on any reasonable view, Glencore itself wanted and wants access to the service, 
this inability to agree satisfies the pre-conditions to the ACCC’s exercise of its 
arbitral power."21 

6.4 Relevance of ACCC Arbitration Determination 

103. In its application, PNO’s foremost contention is that there is no basis to conclude 
that any reasonable terms and conditions imposed as a result of declaration are 
likely to be more favourable to coal producers than the current terms.  See 
para 4(a).  The determination of the ACCC in the arbitration between PNO and 
Glencore will resolve whether the reasonable terms imposed on PNO as a result 
of declaration are in fact more favourable to Glencore as a coal producer than the 
current terms. 

104. Further, PNO asserts at page 17 of its application that "Port charges are already 
set, and will continue to be set, so that they take into account the matters that are 
required to be taken into account in any arbitration relating to access to a declared 
service, including the mandatory considerations in s. 44X of the CCA".  

105. PNO has abstained from adducing any material in support of this assertion. 
Moreover, whether it is false is to be shown by the determination to be provided by 
the ACCC in the arbitration between Glencore and PNO. As the NCC is aware, 
Glencore is precluded at the request of PNO, from publishing material associated 
with the arbitration and therefore is not able to refer to the facts that have emerged 
within the arbitration which centrally relate to this assertion. 

                                                      
20 Port of Newcastle Operations Pty Ltd v Australian Competition and Consumer Commission [2017] FCA 1330, [54].  
21 Ibid [57].  
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106. In Glencore's view, not only is Glencore prejudiced, but other interested parties 
who wish to make a submission in relation to the NCC's consideration of whether 
to make a recommendation to revoke the declaration are also prejudiced in making 
their submissions due to the confidentiality that currently attaches to the ongoing 
arbitration proceedings. As Synergies explain, the ACCC’s determination of access 
charges in the arbitration can be expected to constrain PNO’s dealings with other 
users, as PNO will know the likely outcome of any other arbitrations. 

107. Accordingly, Glencore submits that the commencement of a consideration of 
whether or not to recommend a revocation of the Service by the NCC is unfair and 
premature, and can only be properly undertaken after the ACCC has delivered a 
final determination in respect of the arbitration.  

 
7 Impact of revocation on dependent markets 

7.1 The future with revocation 

108. In the absence of the declaration, there will be no effective commercial, contractual 
or regulatory fetter on PNO’s ability to impose further significant price increases on 
coal users.22 

109. In its application, PNO has submitted that there is no evidence that increased 
access, on reasonable terms and conditions as a result of the declaration of the 
Service, would promote a material increase in competition in the coal export 
market, and as such, there is no basis to conclude that increased access would 
have a material effect on competition in any of the markets that are a derivative of 
the coal export market.23  

110. As indicated above, the determination of the arbitration will demonstrate whether 
PNO’s Port charges are unreasonable and excessive having regard to section 44X 
of the CCA and whether "access on reasonable terms and conditions" would 
involve a substantial reduction in Port charges. However, Glencore is prevented 
from putting forward the evidence in the arbitration relating to this matter. 

111. In its submission, PNO has sought to argue that they have an incentive to 
maintain volumes, and that this would act as a restraint on their future 
behaviour.  

112. As Synergies explain, PNO has the clear incentive and ability to continue to 
significantly increase prices in the absence of declaration. The NCC has previously 
recognised that "[a]s a commercial entity, PNO … has an incentive to maximise 
profits".24 This can be done by significantly increasing Port prices and accepting 
any reduction in throughput in circumstances where coal producers have no 
realistic alternative to using the Port and are price inelastic.  

113. The Synergies Report explains:25  

(a) It is a well-known economic result that a monopolist will increase prices 
whenever demand is inelastic and the profit maximising price will depend 
on the elasticity of demand and marginal cost … if demand is inelastic, then 
irrespective of costs, that means that a percentage price increase will 
always exceed the percentage decrease in demand, so that the percentage 

                                                      
22 Synergies Report pp. 31 - 32. 
23 PNO (2018), p 37. 
24 NCC (2015), Declaration of the shipping channel service at the Port of Newcastle, Final Recommendation, November 2015, p 37. 
25 Synergies Report pp 13-15. 
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change in revenue will be positive.  Hence, the monopolist will always have 
an incentive to increase prices when demand is inelastic. 

(b) In respect of PNO’s argument, "[t]his is an overly simplistic and erroneous 
view, as an objective of profit maximisation does not align with an objective 
of volume maximisation for a profit maximising monopolist. This can be 
seen by a review of standard economic theory. Where a monopolist applies 
a single price for all users (as is the case for PNO in relation to coal users), 
it is a standard result that, for the given demand at each price, there is a 
profit maximising incentive to restrict output to achieve a higher price. While 
a monopolist would prefer an increase in demand at each price point, it 
remains the case that for a given demand schedule, it will have an incentive 
to increase its price (notwithstanding that this will restrict output), consistent 
with the limited responsiveness of demand to price. Intuitively, a profit 
maximising monopolist will simply not know it has maximised profit until 
there is at least some demand response to its price rises."26 

(c) In Synergies' view, "even substantial increases in charges are not likely to 
induce a material reduction in volume from existing mines, with the result 
that the price effect will far outweighs any quantity effects … Consequently, 
the only real constraint on prices is the threat and potential impact of more 
stringent regulation".27  

114. While PNO claims that it will apply a building block methodology in establishing 
charges for the Service,28 application by a monopolist of a building block 
methodology does not provide any confidence in the resulting prices being 
reasonable, if there is no constraint or review on the manner in which it derives the 
inputs to that model.  As shown by Synergies’ previous analysis,29 price increases 
of over 200% could conceivably be argued under a building block methodology 
based on PNO’s published asset valuation.  Further, there is also no constraint on 
PNO subsequently changing these parameter values in order to "legitimise" 
additional price increases. Moreover, in the absence of declaration, there is no 
obligation on PNO to apply a building block methodology, and no constraint on it 
applying a different methodology at a future point in time. 

115. PNO states that it is not relevantly vertically integrated into any dependent market, 
which means that it has no incentive to constrain third party access for the purpose 
of advantaging any related entity.30 This evidence is untested. 

116. However, even in the absence of vertical integration, it does not automatically 
follow that, as submitted by PNO, it has incentives to maintain volumes, protect 
competition and not price coal producers out of the market.31 Rather, PNO has a 
commercial incentive to maximise its profits. As the owner of a natural monopoly 
facility, this means that PNO has a clear incentive to use its market power to charge 
a price that extracts monopoly rents from users of the facility (as Glencore submits 
it has already begun doing). The extent to which PNO will be able to use its market 
power to increase prices will depend on the responsiveness of demand and the 
threat of more stringent regulation. 

                                                      
26 Ibid p 16. 
27 Ibid pp 17-19. 
28 PNO (2018), p 17.  
29 Glencore (2015). Applicant’s response to the draft recommendation not to declare the shipping channel service at the Port of 
Newcastle, Annexure A, 9 September. 
30 PNO (2018), p 33. 
31 PNO (2018), p 20. 
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117. The Tribunal also found that without declaration, there were no direct regulatory 
constraints on PNO's pricing structure.32 PNO's past monopolistic behaviour 
clearly demonstrates that there is no constraint on this behaviour.  

118. The Tribunal concluded that at present there were no direct regulatory constraints 
on PNO’s pricing structures. The coal miners supplying coal into the coal export 
market from mines in the Hunter Valley have no “real practical alternative” to using 
the Service, and in more profitable times they are vulnerable to changes in the 
charges imposed by PNO for access to the Service to absorb to a significant 
degree the profitability of exporting coal produced from the Hunter Valley.33  

119. The Tribunal also concluded that any existing practical price constraints on PNO 
under the Ports and Maritime Administration Regulation 2012 (NSW), Independent 
Pricing and Regulatory Tribunal Act 1992 (NSW) and under the contractual leasing 
arrangement between PNO and the State of New South Wales did not provide an 
effective substitute for access regulation.34 Material relevant to this has arisen in 
the arbitration, but Glencore cannot comment further on it. 

120. PNO has submitted that it has contractual obligations to the State (as part of the 
lease transaction) which mean it does not have an incentive to diminish the long-
term output of the Hunter Valley coal industry.35 However, this incentive will not act 
as a significant constraint on prices. The Synergies Report demonstrates that 
"price adjustments in the order of up $3/t are possible without triggering any major 
reduction in volumes at current and forecast prices. Provided that PNO stays within 
this large band of possible price increases and does not price in a way that causes 
a substantial reduction in volumes, is it unlikely that PNO would ever conceivably 
be in breach of these obligations."36 

121. In addition, the NCC has previously recognised that any submitted contractual 
obligations to the State of NSW are "effectively private contractual arrangements 
between the two parties, and that any third party with concerns about PNO’s 
behaviour would have to rely on the State of NSW taking action in order to obtain 
redress."37 

122. Further, the threat of alternate regulatory oversight is also weak. The Tribunal and 
the NCC have previously acknowledged that the existing NSW monitoring regime 
provides effectively no constraint on pricing practices, and as such, the regime 
would be highly unlikely to meet the requirements for certification under the 
National Access Regime.38  In addition, it is noted that the PMAA is a light handed 
price monitoring arrangement, implemented in part to enable the NSW 
Government to maximise the prices achieved in port privatisations.39  

123. Finally, regardless of the price path that PNO states that it intends to follow, or the 
price increases that it would actually apply in the short term, coal producers will 
necessarily lack certainty and need to have regard to the risk that, in future, 
significant price increases may be imposed.  That is, particularly when making a 
decision whether to invest in exploration or development, coal producers will base 
their decision on the price that they anticipate that PNO may apply. In an 
environment where there is no meaningful regulatory constraint on PNO’s ability to 
increase prices, and where PNO has previously shown a willingness to sharply 
increase prices without any change in the cost or nature of the service provided, 

                                                      
32 Application by Glencore Coal Pty Ltd [2016] ACompT 6, at [166].  
33  Ibid. 
34  Application by Glencore Coal Pty Ltd [2016] ACompT 6 [167]. 
35 PNO (2018), p 35. 
36 Synergies Report p 29. 
37 NCC (2015), Declaration of the shipping channel service at the Port of Newcastle, Final Recommendation, November 2015, 
pp 38-39. 
38 Synergies Report p 30. 
39 Ibid pp 30-31. 
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there is a very high probability of further substantial price increases from current 
levels.  As a result, it is inevitable that potential investors will base their investment 
decisions on conservatively high estimates of potential PNO charges, given its 
pricing incentives and constraints, as described in this section.40  

124. In short, in the absence of declaration, there is no effective commercial, contractual 
or regulatory fetter on PNO’s ability to impose further significant price increases on 
coal producers dependent on the port for the export of their coal.  This reflects 
that:41 

(a) PNO has a commercial objective to maximise profits when setting access 
charges; 

(b) notwithstanding that PNO may be heavily reliant on coal throughput for its 
revenue and profit, PNO’s profits will be most effectively maximised through 
increasing prices and accepting the likely consequential impact on existing 
coal volumes; and 

(c) existing constraints (other than declaration) on PNO’s ability to substantially 
increase prices are generally accepted to be weak. 

7.2 The future without revocation 

125. Where declaration of the Service continues, market participants will be assured 
that access to the Port will be made available on reasonable terms and conditions 
for the term of the declaration (to July 2031), with this right supported by a legal 
right of access and statutory opportunity to seek arbitration before the ACCC in the 
event of a dispute that is not resolved by negotiation. 

126. This means that, if they consider that PNO’s terms and conditions of access, 
including price, are unreasonable, they have an opportunity to negotiate access 
with PNO, and have recourse to arbitration if required.  This will ensure that the 
resulting terms and conditions, including price, are reasonable. Reasonable terms 
and conditions for access to the Service will include prices that are aligned with the 
efficient cost of providing the Service. The presence of declaration will also provide 
a strong ongoing regulatory constraint on PNO further increasing prices beyond 
the level of the reasonable price. It is instructive that as noted in the judicial review 
proceedings in the Federal Court relating to the arbitration, Glencore was unable 
to reach agreement with PNO in seeking access terms and conditions and 
therefore had to turn to arbitration. Glencore is the largest exporter from the Port 
and if Glencore had this difficulty in seeking access terms, it is likely that smaller 
customers will have even more difficulty. 

127. The continued declaration will ensure that users have a right of access to the 
Service on reasonable terms and conditions.42 This should involve charges that are 
substantially lower than PNO’s current tariffs.  This reflects that: 

(a) while charges (in real terms) may be lower than they were throughout the 
1990s, the massive expansion of the coal industry from 2000-2013 means 
that port revenue has more than doubled in real terms.43 However, the cost 
to the port of providing the Service will have remained largely stable, given 
that all channel expansion costs have been directly funded by the coal 
terminals – PWCS and NCIG;44  

                                                      
40 Synergies Report pp 31-32. 
41 Ibid p 11. 
42 Ibid. 
43 Based on annual reports, total Port of Newcastle revenue in 2000-01 was $37.6m, increasing to $99.5m by 2012-13. 
44 See NCIG (2008), Presentation to Sydney Mining Club, p.24. See also Boskalis (2012), Project Sheet, NCIG Berths 8 and 9 dredging 
project, available from https://australia.boskalis.com/uploads/media/Australia_-_Newcastle.pdf [accessed 7 August 2018].  

https://australia.boskalis.com/uploads/media/Australia_-_Newcastle.pdf
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(b) for the period prior to privatisation of the port in 2014, the Newcastle Port 
Corporation (NPC) reported a positive return on assets, and there is no 
indication that NPC considered that prices were materially below the full 
cost (including a risk adjusted return on capital) for providing the Service; 
and 

(c) while PNO purchased the Port of Newcastle in 2014 for $1.75bn (which in 
itself was a price that exceeded the expectations of Government and 
analysts45), it then proceeded to revalue its trade assets (substantially 
comprising the channel and related assets) to $2.398bn.46 Based on an 
engineering review of the DORC value of the channel and related assets, 
Glencore considers this value to be significantly overstated, particularly 
given the extent of channel dredging that has been either funded or directly 
undertaken by users.  

128. Continuing declaration will provide certainty to market participants as to the price 
at which it can obtain access to the channel at the Port over a long period of time. 
As the Synergies Report notes, where the Service remains declared, even if other 
users do not avail themselves of the right to negotiate with recourse to arbitration, 
PNO’s clear understanding of what is a reasonable price for access will be 
expected to have the effect of constraining PNO from subsequent significant 
increases in price over and above this established reasonable price. This reflects 
that further significant price increases are most likely to trigger users seeking 
negotiated access, and then gaining that access on ‘reasonable’ terms and 
conditions as judged in the context of Part IIIA.47  

7.3 Impact of revocation on competition  

129. PNO’s application for revocation has accepted that criterion (a) should be 
assessed in terms of the impact on the same markets considered for the purposes 
of the original declaration application, as set out above.  

130. The Synergies Report examines the impact of revocation on the competitiveness 
of coal producers in the Newcastle catchment. Synergies is of the view that:48 

 even if PNO does not immediately raise prices following revocation of the 
declaration, coal producers will necessarily factor in the high likelihood of future 
significant price increases.  While potentially having limited impact on output from 
existing mines, this will have a much greater impact on the decision of existing 
miners and/or potential new entrants as to whether to invest in new or expanded 
mining projects in the Newcastle catchment area. The impact is also likely to be 
greater for smaller coal producers who, unlike some of the larger miners, may not 
be able to absorb the increased exposure to increased cost and risk.49   

131. Absent the declaration, the way in which increased costs and risks associated with 
new investment in coal mining projects would likely unfold include: 

(a) faced with a lack of certainty around long term access to essential port 
infrastructure, combined with strong expectations of future significant price 
increases, financiers will build conservative assumptions into their financial 
models, which in turn will impact on the bankability of a project; 

                                                      
45 See, for example: https://www.theherald.com.au/story/2319086/newcastle-port-lease-deal-done/; 
http://www.abc.net.au/news/2014-04-30/nsw-government-sells-port-of-newcastle-for-1.75-billion/5421800; 
https://www.afr.com/business/banking-and-finance/investment-banking/hastings-wins-port-of-newcastle-in-175bn-deal-20140430-
imxxn 
46 Port of Newcastle (2014). Annual trade report, p 3. 
47 Synergies Report pp 13-14. 
48 Ibid pp 53-61. 
49 Synergies Report, p 54. 

https://www.theherald.com.au/story/2319086/newcastle-port-lease-deal-done/
http://www.abc.net.au/news/2014-04-30/nsw-government-sells-port-of-newcastle-for-1.75-billion/5421800
https://www.afr.com/business/banking-and-finance/investment-banking/hastings-wins-port-of-newcastle-in-175bn-deal-20140430-imxxn
https://www.afr.com/business/banking-and-finance/investment-banking/hastings-wins-port-of-newcastle-in-175bn-deal-20140430-imxxn
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(b) uncertainty about port prices is likely to lead to reduced investor confidence 
and commitment to support new coal mining projects in the Newcastle 
catchment, which may increase the costs associating with obtaining 
finance; and some pathways to securing financing no longer being available 
or only available at significantly higher cost (commensurate with the 
increased cost and increased exposure to risk) and on terms more 
favourable to the financier; 

(c) the consequences of such a tighter investment environment will particularly 
impact smaller coal producers, and result in them being unable to enter the 
coal export market, as they are less well placed to withstand the 
consequences of a lack of investor confidence and a reduction in, or 
increased cost of, available financing for their projects; and 

(d) the presence or absence of smaller coal producers is particularly 
significant, as it tends to be those smaller producers who carry out the more 
marginal coal projects which do not attract the attention of the major 
producers, because for example they are smaller in scale and do not 
provide sufficient scale for major producers to generate an acceptable 
return.   

132. In considering these risks it is important to recognise that while there is uncertainty 
about the final price outcome, it is also likely that the access price will be 
substantially higher than the current price if the declaration is revoked. This is 
because of the profit maximising incentive and ability that PNO will clearly have if 
the Service is not declared. 

133. The importance of smaller producers and more marginal coal projects to the 
investment pipeline in the Newcastle catchment area is clearly evident from the 
list, as identified by PNO, of proposals to develop coal mines in the Newcastle 
catchment area.50 These development proposals are largely either from new coal 
producers, or in the Gunnedah Basin, which is generally accepted to be a more 
marginal development area given the significantly higher transport cost to port. 
Given that smaller coal producers and those holding tenements with relatively 
higher marginal costs are likely to be the most substantially affected by the higher 
costs and risks associated with access through Port of Newcastle, the investment 
pipeline appears particularly vulnerable to a revocation of the declaration. 

134. Based on this review of the risks that revocation of the declaration poses to the 
investment pipeline, Synergies concludes that:51  

(a) there is a high probability of materially higher access prices at Port of 
Newcastle, which will be likely to lead to a reduced investor confidence and 
higher cost of capital for new coal mining projects in the Newcastle 
catchment area, which in turn would be reflected in a commensurately 
lower investment in coal exploration and development of new and 
expanded coal projects; 

(b) smaller coal producers or producers with relatively high marginal costs 
would likely be most affected, with the majority of identified new projects in 
the Newcastle catchment area falling into these categories; and  

(c) as a consequence of the generally lower investment in coal exploration and 
development, together with the adverse impacts on smaller coal producers, 
there would be a consolidation of the number of coal firms involved in coal 

                                                      
50 PNO (2018), p 24. 
51 Synergies Report pp 58-59. 
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production that in turn would limit the scope for effective competition in 
local, dependent markets. 

135. PNO has claimed that port charges, and any uncertainty about future port charges 
absent declaration, are "dwarfed" by other factors that participants in the 
dependent markets must manage, and which will not be affected by declaration.52   

136. However, the critical issue is that, in the face of significant industry wide risks, an 
additional risk specific to the Newcastle catchment area will detract from the 
attractiveness of investing in that area, in comparison to other projects.    

137. In this regard, Synergies concludes that the revocation of the declaration will result 
in investors in the coal sector in the Newcastle catchment facing a material risk of 
substantially higher port charges that will most likely reduce their incentive to invest 
in the exploration and development of future coal reserves in the Newcastle 
catchment, and this will be likely to have a material adverse impact on effective 
competition in the tenements market.53 

138. As Synergies explain, revocation of the declaration will impact on companies’ 
incentives to participate in the tenements market in several ways: 

(a) the higher cost and risk profile that emerges for the industry from the 
unregulated port monopolist means that the prospective economic viability 
of new mines deteriorates. This is significant because tenements will 
typically hold less attractive resources than existing coal production areas, 
even before the uncertainty surrounding future port charges emerged; 

(b) as a consequence, there will be a reduction in the number of parties who 
are willing to bid on tenements, either at initial allocation or for subsequent 
sale, and less rivalrous behaviour amongst those that do bid.  In particular:  

(i) small companies are less likely to be vigorous and effective 
competitors for the acquisition of these tenements;  

(ii) the reduction in interest in tenements is likely to be felt most strongly 
in regions that are likely to have the highest incremental costs; 

(iii) the combination of these factors is likely to particularly affect the 
tenements market in the Gunnedah basin, which is subject to the 
highest incremental transport cost and where tenements are 
generally held by smaller companies; 

(iv) in terms of likely consolidation of the ownership of tenements, 
Glencore will have a particular advantage, as the only producer who 
will have long term certainty of access and price at Port of 
Newcastle; 

(c) owners of tenements will have less incentive to invest in the exploration of 
their tenement, either for the purpose of developing the tenement itself or 
obtaining more information about the tenement to improve its prospective 
value.  This impact is likely to be particularly strong in the Gunnedah basin, 
where the tenements are usually considered to be more marginal in nature 
and where they are generally held by smaller companies; 

(d) there is a material risk that the sellers of tenements will face less 
competition amongst buyers when selling their tenements, thereby 
impacting adversely on price and activity in the tenements market.  

                                                      
52 Synergies Report pp 60-61, PNO (2018), p 29. 
53 Synergies Report p 62. 
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However, although the extent of trading in tenements may be less, 
suggesting a smaller market, there will be lost value from an economic 
efficiency perspective; 

(e) the NSW Government, as the originating seller of tenements (typically for 
more marginal deposits than those already held), faces the risk of less 
competition in the bidding for licences and a materially lower price than 
could be achieved in a workably competitive tenements market unaffected 
by the prospect of being undermined by future port price increases.  

139. Glencore has not had sufficient time to investigate and make submission on the 
impact of revocation on competition in the other dependent markets. It wishes an 
opportunity to put on further material and submissions in this regard. 

Conclusion 
 
140. Revoking the declaration will result in a return to access based on unreasonable 

terms and conditions where users of the Service will face the prospect of 
substantially higher access prices as a result of PNO’s unconstrained ability and 
incentive to adjust prices to maximise profit and impose price levels that far exceed 
efficient economic cost.54 

141. This would impact adversely on investment exploration and development 
incentives and deter marginal producers and investment in marginal resources and 
likely lead to less rivalry and greater concentration in the market for tenements with 
potential uncompetitive impacts on the quantity, quality and price of traded 
tenements. Collectively these effects mean there would be lower and less 
competitive prices for tenements and lower quality and quantity of traded 
tenements reflecting a material reduction in competition in the tenements market. 
The effects are likely to be particularly significant in the Gunnedah Basin, where 
average costs are already relatively higher than elsewhere in the Newcastle 
catchment area (i.e. Hunter Valley and Western basins).   

142. In contrast, continued declaration would promote more efficient investment 
outcomes. It does so by creating a certain pricing methodology for access to 
Service, providing increased certainty for investment decision making for both the 
infrastructure owner and the users of the Service. Providing users with certainty 
over pricing methodologies for coal related infrastructure is critical to maximising 
overall supply chain output. The ACCC has previously considered issues of 
"clarity" and "certainty" as "critical" issues when assessing third party access 
arrangements in related parts of the Hunter Valley coal chain. Glencore submits 
that consideration of matters involving certainty over the pricing methodology for 
access to the Port Channel is no exception. 

143. Access to the shipping channel (and related assets) based on terms and conditions 
involving a fair, reasonable price will improve productivity by ensuring the Port is 
used and maintained efficiently. Where the arbitrated outcome eliminates or 
reduces the economic inefficiencies generated by instances of monopoly pricing, 
this should encourage more effective competition in upstream and downstream 
markets and promote efficient investment both at the Port and across the Hunter 
Valley coal supply chain. Smoother, more predictable adjustments to prices based 
on sound, economic rationale tends to generate benefits for infrastructure owners, 
users and other stakeholders that depend on a competitive export coal market. 

                                                      
54 Synergies Report pp 68-69. 



-30- 
 

144. In the circumstances, revocation would cause a substantial loss of competition in 
the coal tenements market and potentially other dependent markets and the NCC 
cannot be satisfied that criterion (a) is not satisfied. 

8 Revocation would be contrary to the public interest 

145. Australia has an export oriented economy, and there is a strong public interest in 
Australia maintaining its competitiveness in its export markets. Given PNO’s 
position as the monopoly holder of one of Australia’s key export gateways, it is 
clearly contrary to the public interest, in this particular instance, that revocation 
would occur when there has been no change in market circumstances, and when 
PNO has the incentive and ability to set unreasonable terms and conditions. 

146. The "public interest" is not defined in the CCA. A broad approach has historically 
been taken to interpretation to concepts like public interest (and the more familiar 
public benefit test). Glencore notes that the concepts of "public interest" and "public 
benefit" are similar in nature with their substitution in the CCA and its predecessor 
legislation. Glencore notes that in the Sydney Services arbitration determination, 
the public interest was described as follows: 

The term ‘public interest’ is not defined in the Act, and relevant considerations 
can vary from one access dispute to another. The Commission considers that the 
public interest criterion looks beyond the immediate interests of service providers 
and third party users, exploring the extent to which an access dispute 
determination contributes to the improved welfare of other parties and the 
broader community.55 

147. The public interest criterion looks beyond the immediate interests of service 
providers and potential third party users, exploring the extent to which a 
determination contributes to the improved welfare of other parties and the broader 
community. 

148. In this case, ongoing declaration provides an array of public benefits, including 
facilitating and providing incentives to invest in dependent markets and the Port of 
Newcastle itself, economic growth, and provision of regulatory certainty.  

149. The Port is the world’s largest coal export port, and the only economically viable 
means of exporting coal produced in the Hunter Valley. As Synergies explain,56 
declaration will enhance the efficiency of Australian-based coal producers, such as 
Glencore, competing with rivals for the sale of coal to overseas customers. Coal 
exports make a significant contribution to domestic economic activity and therefore 
enhances the welfare of Australians. In view of the improvements to competition in 
the dependent markets identified above, and the resulting economic growth and 
efficiencies that are anticipated, increased access to the Service will bring about 
public benefits. 

150. The declaration has provided users long term assurance of access to the channel 
with confidence that PNO will not continue to act in an unconstrained manner and 
expropriate whatever profits users may otherwise make in the capital intensive coal 
mining industry (which industry involves significant long term commercial risks, 
being those associated with coal mining and production and exportation to 
overseas markets). The declaration assists in providing the commercial certainty 
that is necessary for the long term nature of investment that is required for coal 
mining in the Hunter Valley region with its attendant benefits to the regional 
community. 

                                                      
55 Access dispute between Services Sydney Pty Ltd and Sydney Water Corporation, Arbitration report 19 July 2007.  
56 Synergies Report pp 71-74.  
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151. Increased certainty over prices and access to the declared Service is well aligned 
with the broader public interest. Where coal producers are able to predict and 
manage their costs, this establishes a sustainable commercial framework that, in 
turn, better supports accurate, timely investments. This longer term view not only 
results in benefits for coal players, but also for the broader regional community and 
economies that depend on a strong, competitive export coal industry. The welfare 
of the whole community is enhanced when conditions for efficient investment are 
established and industries are permitted to grow and prosper. 

152. In the Synergies Report, the following economic benefits from ongoing declaration 
are also identified:57  

(a) the gains arising from increased productive, allocative and dynamic 
efficiency not already considered as part of the competition assessment 
resulting from the declaration; 

(b) the additional economic growth in the NSW and Australian economies 
associated with increased mining production (i.e. where increased 
investment attractiveness because of the declaration leads to deposits 
being proven and ultimately mined); 

(c) the increase in royalty and taxation revenue that is collected by the NSW 
and Commonwealth governments as a consequence of increased 
investment in exploration and development of coal mines will result in 
incremental public benefits as the additional revenues can be used to fund 
welfare enhancing services.58  

153. Synergies also identifies that absent the declaration PNO has a strong incentive to 
increase prices, earning monopoly rents through the provision of the Service.  Such 
a material transfer in economic rents from miners to PNO is also contrary to the 
public interest, irrespective of any efficiency losses that might arise. Without these 
rents, miners will be less willing to undertake exploration activities.59   

154. Viewed in that context, declaration has imposed relatively minimal administrative 
and compliance costs on PNO. In the scheme of the costs involved in providing 
the Service, the administrative costs to PNO of regulation are minor such that 
Glencore does not consider that the outcome under criterion (d) could turn on this 
issue. In any event, the administration and compliance costs arising from 
declaration are compensated for through corporate overhead allowances, such 
that they are ultimately a cost to users in any case. In this respect, it should be 
borne in mind that any arbitrated pricing decision will take into account a 
reasonable rate of return to the Port, which accounts for the costs associated with 
operating the Port.  

155. PNO has claimed that declaration of the service may have a chilling effect on 
investment in infrastructure services as declaration may curb the returns that would 
otherwise be achieved by those investing in infrastructure services.60 For the 
reasons identified by Synergies, it is by no means clear that an arbitration 
necessarily results in a chilling impact on investment.61 In any event, this argument 
is outweighed by the public interest detriments, including wider economic 
detriments, from revoking the declaration. 

156. In the circumstances, ongoing declaration provides a strong public interest and the 
NCC cannot be satisfied that criterion (d) is not satisfied. 

                                                      
57 Synergies Report p 71. 
58 Ibid p 79. 
59 Ibid p 81. 
60 PNO (2018), p 41. 
61 Synergies Report pp 82-83. 
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9 Conclusion 

157. The NCC should not recommend revocation of the declaration under section 44(1) 
in circumstances where there has been no material change in the facts or market 
conditions since declaration, other than those resulting from declaration itself.  
Further, continued declaration conduces to the attainment of, and revocation would 
be inconsistent with the objects of Part IIIA. Revocation would also lead to 
substantial public detriments. 

158. As indicated above, revocation would likely lead to the transfer of economic rents 
from Australian coal producers to PNO, have the effect of materially reducing 
competition in the market for coal tenements and potentially other dependent 
markets and would lead to allocative economic efficiency losses, reduced investor 
confidence and increased costs of capital for Australian investors. 

159. More generally, it is too soon after declaration to give proper consideration of 
whether it should be revoked. The negotiate/arbitrate model is central to the 
operation of Part IIIA. To commence a consideration as to revocation before the 
first arbitration process under this declaration has been completed undermines the 
operation of the CCA, and fails to properly consider the practical workings of the 
declaration of the Port. In the absence of the arbitration final determination it is not 
possible for the NCC to take into account all the relevant circumstances. 

160. In light of the above reasons, the NCC cannot be satisfied that the declaration 
should be revoked and further cannot be satisfied that criterion (a) and criterion (d) 
are not satisfied.  
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Annexure A 

Price rises that have occurred since the Port was privatised, reflecting the amended Schedule of 
Port Pricing effective from 1 January in each respective year.  

 2014 2015 2016 2017 2018  
Navigation Service Charge Rates 

Non-Coal 
Vessels 
from 601 
GT to  
50,000 GT 

$0.4292 per 
GT 

$0.4459 per 
GT 

$0.4633 per 
GT 

$0.4721 per 
GT 

$0.4881 per 
GT 

Non-Coal 
Vessels over 
50,000 GT 

$0.4292 per 
GT for the first 
50,000 GT 
plus 
$0.9656 per 
GT 
thereafter.  

$0.4459 per 
GT for the first 
50,000 GT 
plus $1.0033 
per GT 
thereafter. 

$0.4633 per 
GT for the first 
50,000 GT 
plus $1.0424 
per GT 
thereafter. 

$0.4721 per 
GT for the 
first 50,000 
GT plus 
$1.0622 per 
GT thereafter 

$0.4881 per 
GT for the 
first 50,000 
GT plus 
$1.0983 per 
GT thereafter. 

Maximum 
charge cap 

$45,633.68 None. None. None. None. 

Coal vessels 
over 600 GT 

$0.4292 
for the first 
50,000 GT 
plus 
$0.9656 per 
GT thereafter. 
Maximum 
charge 
$45,633.68 
per visit 

$0.6900 per 
GT 

$0.7169 per 
GT 

$0.7305 per 
GT 

$0.7553 per 
GT 

Port Security Charge 
 $463.75 $481.84 $500.63 $510.14 $527.48 

Ships Utility Charge 
Per visit for 
Non‐Coal 
vessels 

$179.55 $186.56 $193.83 $197.51 $204.23 

Site Occupation Charge Rates (Rate/hour) 
 
Channel Berth 
– Cruise 
Vessels 

$210.95 $219.17 $227.72 $232.05 $239.93 

Channel Berth 
– Non-Cruise 
Vessels 

$63.28 $65.75 $68.31 $69.61 $71.97 

Dyke 1 and 2 $63.28 $65.75 $68.31 $69.61 $71.97 
Kooragang 2, 
2.5 and 3 

$239.71 $249.06 $258.77 $263.69 $272.65 (not 2.5) 

Mayfield 4 $239.71 $249.06 $258.77 $263.69 $272.65 
Western 
Basin 3 and 4 

$239.71 $249.06 $258.77 $263.69 $272.65 

Tie-up rate $52.74 $54.79 $56.93 Not provided Not provided 
Wharfage Charge Rates (Per Revenue Tonne) 
Non-Containerised 

Dyke 1 $1.58 $1.64 $1.70 $1.73 $1.78 
Dyke 2 $0.84 $0.87 $0.90 $0.92 $0.95 
Kooragang 2, 
2.5 and 3 

$1.70 $1.77 $1.84 $1.87 $1.93 (not 2.5) 

Mayfield 4 $1.70 $1.77 $1.84 $1.87 $1.93 
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 2014 2015 2016 2017 2018  
Western 
Basin 3 and 4 

$1.70 
 

 

$1.77 $1.84 $1.87 $1.93 

Eastern Basin 
1 and 2 

$0.0656 $0.0682 $0.0709 $0.0722 $0.0746 

Dyke 4 and 5 $0.0656 $0.0682 $0.0709 $0.0722 $0.0746 
Kooragang 4, 
5, 6, 7, 8, 9, 
and 10 

$0.0656 $0.0682 $0.0709 $0.0722 $0.0746 

BHP 6, and 
Mayfield 7 
(when 
constructed) 

$0.0656 $0.0682 $0.0709 $0.0722 $0.0746 (7 when 
operational) 

Containerised 
 

Per 20’Container Per Twenty Foot Equivalent Unit  
Full $52.32 $54.36 $56.48 $57.55 Full import: 

$59.50 
Empty $9.59 $9.96 $10.35 $10.55 Full Export: 

$59.50 
Per 40’Container Empty: $10.90 

Full $104.64 $108.72 $112.96 $115.11  
Empty $19.17 $19.92 $20.70 $21.09  
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	The authors of the Hilmer Report discuss access to essential facilities in the executive overview of the report. They propose a new legal regime “under which firms could in certain circumstances be given a right of access to specified ‘essential facil...
	The regime would only be applied to the limited category of cases where access to the facility was essential to permit effective competition and the declaration was in the public interest having regard to the significance of the industry to the nation...
	Chapter II of the Hilmer Report addresses “access to Essential Facilities” and describes the “Problem” in a way which includes the following:
	Some economic activities exhibit natural monopoly characteristics, in the sense that they cannot be duplicated economically. While it is difficult to define precisely the term ‘natural monopoly’, electricity transmission grids, telecommunication netwo...
	Where the owner of the ‘essential facility’ is not competing in upstream or downstream markets, the owner of the facility will usually have little incentive to deny access, for maximising competition in vertically related markets maximises its own pro...
	In the outline to the package of draft legislation released by COAG in 1994, the following is said:
	… It is also appropriate that an access regime would only apply where access to the facility is essential to permit effective competition in a dependent market (that is, one downstream or upstream from the facility) given that such linkages would prov...
	11. No facts or market conditions have materially changed in respect of the Port since the Full Federal Court reached this conclusion (other than any changes attributable to the fact of the declaration having been made). Because this reasoning stands,...
	12. In addition, in evaluating whether a recommendation to revoke declaration is consistent with the objects of Part IIIA, the NCC must also have regard to the following matters:
	(a) The impact of revocation on competition in the dependent markets. As explained in the Synergies Report and discussed below, the degree to which revocation will impact competition is likely to vary across the dependent markets. This reflects varied...
	(b) Whether revocation of the declaration would result in any efficiency losses in the dependent markets. In this regard, Synergies explain that revocation would lead to allocative efficiency losses in the dependent markets, as PNO’s ability and incen...
	(c) Whether revocation would result in any public detriments. In this case, relevant public detriments include the reduced investment in the Hunter Valley and the transfer of economic (monopoly) rents from miners in the Hunter Valley to PNO leading to...
	(d) Whether maintenance of the declaration provides a framework and guiding principle to encourage a consistent approach to access regulation. This requires consideration of the importance of the maintenance of the declaration to regulation of access ...

	13. Approaching section 44J structurally, the NCC must first decide under section 44J(1) whether to recommend revocation. If the NCC is minded not to recommend revocation after proper consideration of the matters referred to above, the matter goes no ...
	14. Having said that, the continuing satisfaction or non-satisfaction of the declaration criteria could be relevant to evaluating whether to recommend revocation under section 44J(1) in some cases. For example, assume that since declaration it has bec...
	15. However, as explained below, there is no change in facts or market conditions in this matter (beyond any change brought about by declaration itself) in order to make the continuing satisfaction or non-satisfaction of the declaration criteria relev...
	16. In its application, PNO argues that neither criterion (a) nor criterion (d) is satisfied. There is no issue that the other criteria are satisfied. The approach to criterion (a) in the context of an application for revocation where the service has ...
	17. Further, in the revocation context, criterion (a) cannot be determined by an enquiry into whether the dependent markets are or are likely to be workably competitive. It would be erroneous to approach the criterion in this way in the revocation con...

	4 Background to the Hunter Valley Coal Industry
	18. The following is a summary of the key background facts to provision of the Service and the market conditions and facts in the dependent markets. These facts are not disputed by PNO in its submissions and, apart from some ownership changes, have no...
	4.1 Overview
	19. The Hunter Valley Coal Industry and associated export supply chain is the largest coal export operation in the world. Spread over 250km, the Hunter and Newcastle coalfields produce over 170 million tonnes of saleable coal per year. This is around ...
	20. The Hunter Valley Coal Chain is made up of coal producers (or mines), rail haulage providers, the Australian Rail Track Corporation (ARTC), three export terminals, port managers and the Hunter Valley Coal Chain Coordinator (HVCCC).
	Source: Hunter Valley Coal Chain Coordinator

	21. The Hunter Valley Coal Chain is made up of the following operations and service providers:
	(a) approximately 35 operating coal mines operated by 11 coal producers, as well as other coal projects in various stages of exploration and development.
	(b) 31 points at various mines for loading coal onto trains.
	(c) Four main rail haulage providers (Pacific National, Aurizon, Genesee & Wyoming and Southern Shorthaul Railroad). Collectively they transport coal from the 31 different load points to the three terminals at the Port of Newcastle. The track is owned...
	(d) Three coal loading terminals: Kooragang Coal Terminal (KCT), Carrington Coal Terminal (CCT) (both managed by Port Waratah Coal Services (PWCS) and Newcastle Coal Infrastructure Group (NCIG) Terminal (managed by the NCIG).

	22. These coal mines in the Hunter Valley employ approximately 11,189 people directly (and 52,225 indirectly) and contribute almost $4.8 billion to the New South Wales economy.
	23. There are in excess of 35 customers from 16 countries of coal mined from the Hunter Valley. Approximately 70% of exports go to Japan, Korean and Taiwan with a further 20% going to China.
	24. The coal, once mined, is stored either at a railway siding located at the mine or at a coal loading facility (used by several mines). The coal is then transported to the Port of Newcastle, almost exclusively by rail. The coal is then loaded onto t...
	4.2 Large coal producers in the Hunter Valley
	25. Glencore is New South Wales' largest coal producer and operates the following mines in the Hunter Valley:
	(a) Bulga: Bulga Coal includes Bulga Open Cut, Bulga Underground Operations and the Coal Handling and Preparation Plant. The Bulga Complex produced 9.7 million tonnes of semi soft coking coal and thermal coal in 2017.
	(b) Mangoola: an open cut coal operation in the Wybong area, which produced 9 million tonnes of thermal coal in 2017.
	(c) Mt Owen: the Mt Owen Complex consists of the Mt Owen, Ravensworth East and Glendell open cut coal mines, and produced 7.8 million tonnes of thermal and coking coal in 2017.
	(d) Liddell: an open-cut mine located at Ravensworth, approximately 25 kms north west of Singleton, which produced 2.9 million tonnes of thermal and coking coal in 2017.
	(e) Ravensworth Surface Operations: consists of two open cut mines: Narama and Ravensworth North mines, and produced 7.2 million tonnes of thermal and coking coal in 2017.
	(f) Integra: an underground coking coal mine that produced 0.8 million tonnes in 2017.
	(g) Ulan: consists of two underground mining operations (Ulan No.3 and Ulan West) and an Open Cut coal reserve.  Ulan produced 10.4 million tonnes of thermal coal in 2017.

	26. In addition, Glencore holds a 49% stake in the Hunter Valley Operations open cut coal mine, which produces more than 12 million tonnes pa of thermal and semi soft coking coal.
	27. Glencore's coal is transported from the various mine sites to the Port of Newcastle by rail, and is exported through the Port Waratah Coal Terminal.
	28. BHP Billiton operates the Mount Arthur complex, the largest mine in the Hunter Valley.  Mount Arthur is an open-cut coal mine located near Muswellbrook.
	29. Yancoal operates the following projects in the Hunter Valley:
	(a) The Moolarben complex comprises an open cut thermal coal mine and a recently commissioned underground thermal coal mine. The mine exported 9.3 million tonnes in 2016.
	(b) HVO is a multi-pit open cut mine. In 2015 HVO produced more than 13 million tonnes of thermal and semi soft coal. HVO had JORC run-of-mine coal reserves totalling 890 million tonnes as at 31 December 2015.
	(c) Mt Thorley Warkworth (MTW) is an integrated operation of two open cut mines located adjacent to each other, 15km south west of Singleton. The operation supplied international and domestic markets with 11.7 million tonnes of semi-soft coking coal a...
	(d) Ashton underground mine produces semi-soft coking coal which is sold to a number of Asian based steel mills. The mine is located next to the main northern railway, 94 km from Newcastle.  1.1 million tonnes of coal was exported from Ashton in 2017.
	(e) Austar Coal Mine is a deep underground longwall coal mine located in the lower Hunter Valley, producing coking coal for overseas customers. 1.9 million tonnes of coal was shipped through the Port of Newcastle in 2017.
	(f) Duralie is located in the southern part of the Gloucester Basin and produced 0.8 million tonnes of coking and thermal coal for export through the Port of Newcastle in 2017.

	30. Peabody Energy Australia operates the Wambo and Wilpinjong coal mines in the Hunter Valley. Wambo is a combined open-cut and underground mine, operating in the upper Hunter Valley since 1969. It produces metallurgical and thermal coal, which is ra...
	31. The Wilpinjong mine is an open-cut mine that produces thermal coal for export and domestic markets. Wilpinjong produced 13.4 million tonnes of saleable coal in 2017.
	Whitehaven

	32. Whitehaven operates several mines in the Gunnedah basin in north west NSW, which produce thermal and metallurgical coal bound primarily for export markets in North and South Asia.  Whitehaven’s mines include:
	(a) Maules Creek, an open cut mine which produced 9.7 million tonnes of thermal and semi-soft coking coal in 2018;
	(b) Narrabri, an underground thermal coal mine which produced 5.8 million tonnes in 2018;
	(c) a group of Gunnedah open cut mines, including Tarrawonga, Rocglen, Werris Creek and Sunnyside, which collectively produced 5.7 million tonnes of coal in 2018.

	4.3 Smaller coal producers in the Hunter Valley
	33. Bengalla Mining Company, owned in part by New Hope Coal, operates the Bengalla mine, an open cut mine, which supplies international markets with approximately 8 million tonnes of thermal coal per annum.
	34. MACH Energy commenced production from its Mt Pleasant thermal coal mine in early 2018.
	35. The Bloomfield Group is an Australian owned group of private companies which operates in the Hunter Valley. It operates two open cut coal mines: Bloomfield at East Maitland and Rix’s Creek at Singleton.
	36. The Bloomfield open cut mine uses a multi seam, multi bench system, mining up to 13 seams or splits, utilising a range of heavy earthmoving equipment to deliver the run-of-mine coal to the onsite washery. Coal is railed to PWCS.
	37. Rix's Creek produces both thermal and semi-soft coking coal for overseas and domestic customers. Run-of-mine coal is processed by the onsite Coal Handling and Processing Plant. Product coal from Rix’s Creek is transported across the mine site by t...
	Centennial

	38. Centennial operates the Mandalong mine near Morriset, which produces thermal coal for domestic and export markets.
	39. Idemitsu Australia Resources owns the Boggabri and Muswellbrook coal mines.
	40. The Muswellbrook coal mine is located in the Hunter Valley and procures thermal coal. The coal is washed on site and product coal is hauled by highway trucks to the Ravensworth Coal Terminal. It is then transported by rail to Newcastle.
	41. The Boggabri mine, in the Gunnedah basin, produces up to 7 million tonnes per annum of thermal and semi-soft coking coal. Open cut coal mining is currently conducted via hydraulic excavators in a strip mining configuration. Coal from the pit is lo...
	Lake Coal

	42. Lake Coal owns the Chain Valley mine approximately 60km south of Newcastle and directly adjacent to the Vales Point Power Station.
	4.4 Railway infrastructure
	43. Rail infrastructure in the Hunter Valley is extensive. It involves in general terms:
	(a) coal producers entering into access agreements with ARTC which provide a contractual commitment for below rail path availability and use of ARTC's rail track network;
	(b) operator agreements entered into between ARTC and accredited above rail operators to operate on the ARTC rail track; and
	(c) rail haulage agreements between coal producers and above rail operators for the haulage of coal from mine to port.

	44. The Hunter Valley rail infrastructure is owned by the State Government owned RailCorp and managed by the Federal Government owned ARTC under a 60 year lease until 2064. The Hunter Valley coal network consists of a dedicated double track ‘coal line...
	45. ARTC is vertically separated, providing ‘below-rail’ services (such as the rail track infrastructure) but not ‘above-rail’ services (such as haulage). ARTC provides a single point of contact for parties seeking to run trains on the Hunter Valley R...
	Source: Aurizon

	46. All but a very small proportion of the export coal shipped through the Port of Newcastle is transported via rail. Most of this coal comes from a series of mines and coal loaders strung out along the Hunter Valley, conveyed to the terminals on the ...
	47. A limited amount of export coal also arrives at the terminal from the mines to the south of Newcastle and west of Lithgow. This traffic operates on the RailCorp network as far as Broadmeadow.
	4.5 Rail operators
	48. As mentioned above, there are four operators currently providing rail haulage services to Hunter Valley coal producers – Pacific National, Aurizon, Genesee & Wyoming and Southern Shorthaul Railroad.
	49. Pacific National Coal is the largest coal hauler in NSW with an estimated 72% market share.
	50. In 2012, Pacific National Coal opened its $110 million Greta Train Support Facility in the Hunter Valley. The facility includes five new tracks, wagon maintenance facilities, a provisioning shed providing facilities for crew change and refuelling,...
	51. Aurizon commenced operations in the Hunter Valley in 2005 and provides rail haulage for around one quarter of the Hunter Valley coal export market.
	52. Aurizon opened its Hexham Train Support Facility in the October 2015 at a capital cost of approximately $180 million.
	53. Glencore Rail was originally established by Glencore to provide rail haulage services to its NSW mines.  In 2016, Glencore sold Glencore Rail to Genesee & Wyoming Australia (in consortium with Macquarie Infrastructure and Real Assets
	54. Southern Shorthaul Railroad (SSR) entered the coal haulage market in 2010. Current operations centre on rail freight services from four mines located within a 250 km radius of Sydney, and transporting this resource to the four primary export termi...
	55. All of these above and below rail operators participate in the Hunter Valley Coal Supply Chain exporting coal to the two main coal export terminals, NCIG and PWCS.
	4.6 Loading and unloading of coal at the coal loading terminals
	56. Coal trains enter the NCIG site from the Kooragang Island main rail line. The trains travel along the NCIG rail arrival sidings and empty their coal wagons into one of the two train unloading stations. Empty trains continue around the NCIG rail lo...
	Figure 3: Aerial map of NCIG operations
	Source: NCIG
	Source: NCIG
	Port Waratah Coal Services:
	(a) Carrington Coal Terminal

	57. Coal can be received by rail and road although the majority of coal is delivered by rail through two rail receival facilities. Vessels arriving at CCT are loaded utilising two shiploaders. Depending on the coal and vessel requirements, either sing...
	(b) Kooragang Coal Terminal

	58. All of the coal received at KCT is delivered by rail into four rail receival facilities located on the northern edge of the terminal. A feature of the Kooragang shiploading system is the use of buffer bins, into which coal is diverted during hatch...
	Figure 5: Carrington and Kooragang Terminals
	Source: NCIG

	59. The PWCS and NCIG Terminals commenced operations in 1976 and 2010 respectively. The construction and expansion of these coal loading terminals required billions of dollars of capital investment. PWCS has total assets of over $1.5 billion,4F  and s...
	60. In the ACCC Authorisation Determination6F  relating to the application for authorisation by PWCS and NCIG and another dated 9 December 2009 (Authorisations A91147-A91149 and A91168 – A91169), the ACCC considered the relevant areas affected by the ...
	(a) the global market for coal (or at least the Asian coal market); and
	(b) the provision of coal loading services for coal exported form the Hunter Valley, including the provision of services at the coal loading terminals at the Port of Newcastle and above and below rail services.

	61. However, the ACCC considered it was not necessary to precisely define the relevant market for assessing the relevant authorisation applications.
	4.7 Specialist services providers
	62. Coal mining in the Hunter Valley region is supported by a significant array of related mining services from exploration services in the nature of geological and drilling services, to equipment provision services, mining safety services and mining ...
	63. Service providers to the infrastructure (rail track, port terminals, berths) and co-ordination of the supply chain also make up a considerable portion of the wider specialist services industry.
	4.8 Challenges for the Hunter Valley Coal Industry
	64. A downturn in coal prices from 2012 onwards has caused coal producers to aggressively seek cost reductions.  Over the period from 2014-2016, a number of mines were placed into care and maintenance, with commensurate impacts on employment.
	65. While coal prices have recovered since late 2016, the outlook is still highly uncertain. There has been some investment in new production, with MACH Energy opening of the Mt Pleasant mine, however, exploration expenditure remains near historic lows.
	4.9 Port of Newcastle
	66. The Port of Newcastle has been used for commercial shipping for over 215 years.  It handles more than 25 different cargoes and 4,600 ship movements per annum. There are 200 hectares of vacant port land available for development at the port, and th...
	67. PWCS operates the Kooragang and Carrington terminals with a total nameplate capacity of 145 mtpa of coal export capacity. Newcastle Coal Infrastructure Group Pty Ltd operates the NCIG terminal with a total nameplate capacity of 66 mtpa of coal exp...
	68. Other commodities which pass through the port include: imports of alumina, cement, fertiliser, fuels, machinery, project cargo and vehicles, meals and grains, petroleum coke, pitch and tar products and steel; exports of aluminium, concentrates, ma...
	69. Although the development of terminals within the Port precinct has been undertaken by private companies, until privatisation, the Port Authority NSW, a government owned corporation of the State, was responsible for the overall development and oper...
	4.10 Privatisation process and background of Port lessee
	70. The Port was privatised by the State of New South Wales ([p28]) in May 2014 via a 98 year lease to PNO. PNO is jointly owned by The Infrastructure Fund and China Merchants Group. The lease includes a licence for PNO to operate the shipping channel...
	71. The transaction was completed in May 2014 and generated gross proceeds of approximately $1.75 billion for the State. PNO has subsequently revised its valuation of the channels in its accounts to $2.4 billion.
	4.11 Price rises
	72. Under the terms of the lease, PNO has powers and authority to, amongst other things, fix and collect port charges pursuant to Part 5 of the Ports and Maritime Administration Act 1995 (NSW) (PMAA).
	73. Effective 1 January 2015, PNO implemented a restructure of its port charges, which resulted in an increase in prices for coal vessels entering and exiting the Port. The price rises and associated uncertainty in relation to future pricing was the p...
	74. The table in Annexure A details the price rises that have occurred since the Port was privatised, reflecting the amended Schedule of Port Pricing effective from 1 January in each respective year.
	75. In the proceedings relating to the declaration of the Service, the Australian Competition Tribunal in Application by Glencore Coal Pty Ltd [2016] ACompT 6 (Tribunal) held:
	After PNO assumed the role of Port operator, the price for coal ships using the channels to enter and exit the Port was increased by between approximately 40% and 60% for some vessel types - particularly the larger more efficient vessels. Price increa...
	76. The Tribunal's findings support a conclusion that PNO has engaged in monopoly pricing. As explained in the Synergies Report, PNO has the clear incentive and ability to maximise profits by substantially increase Port prices and accepting any impact...

	5 Declaration of the shipping channel service at the Port of Newcastle
	5.1 Declaration by the Tribunal
	77. On 13 May 2015, Glencore applied to the NCC for a recommendation pursuant to section 44G of the CCA in respect of the following service at the Port (the Service):
	…the provision of the right to access and use the shipping channels (including berths next to the wharves as part of the channels) at the Port, by virtue of which vessels may enter the Port precinct and load and unload at relevant terminals located wi...
	78. The timeline set out below details the key events that followed Glencore’s application for a recommendation that the Service be declared.
	5.2 Reasons for declaration of Service
	79. On 10 November 2015 the NCC recommended to the Minister that the Service not be declared under section 44F. On 8 January 2016, the Minister decided not to declare the Service as recommended by the NCC, and published his decision under section 44H(1).
	80. On 29 January 2016, Glencore applied to the Tribunal under section 44K(2) for review of the Minister’s decision.
	81. On 16 June 2016, the Tribunal made orders setting aside the decision of the Minister and declaring the Service pursuant to section 44K(8) for the period commencing on 8 July 2016 and expiring on 7 July 2031. The Tribunal held that each of the decl...
	Dependent Markets
	82. In making his decision, the Minister had accepted that there are likely to be five functionally distinct dependent markets relevant to access to the Service, which he described as:
	(a) a coal export market;
	(b) markets for the acquisition and disposal of exploration and/or mining authorities;
	(c) markets for the provision of infrastructure connected with mining operations, including rail, road, power and water;
	(d) markets for services such as geological and drilling services, construction, operation and maintenance; and
	(e) a market for the provision of shipping services involving shipping agents and vessel operators, of which ships exporting coal from the Port of Newcastle are a part.8F

	83. This was not contested by the parties and was accepted by the Tribunal.9F  We note however, that coal loading services at the terminals while perhaps part of infrastructure, are actually likely to be separate markets.
	Promotion of competition – Criterion (a) was satisfied
	84. The Tribunal applied Sydney Airports,10F  where the Tribunal reasoned that “the promotion of competition involves a consideration that if the conditions or environment for improving competition are enhanced, then there is a likelihood of increased...
	85. The Tribunal found that the Service is a natural monopoly and PNO exerted monopoly power. It was held that the Service is a necessary input for effective competition in the dependent coal export market as there was no practical and realistic comme...
	86. This was so, notwithstanding that the Tribunal accepted that "[i]t may be assumed that, at present and foreseeably, the charges of PNO for access to the Service are a relatively minor cost element in the overall cost of coal production and export....
	87. In particular, before the Tribunal counsel for Glencore argued that:
	The certainty of the prospect of access on terms fixed by agreement or by arbitration under Div 3 of Pt IIIA would likely remove the risk of PNO imposing terms of access which would or could, … largely absorb the profit margin otherwise available to c...
	88. The Tribunal held that it was satisfied that access to the Service would promote a material increase in competition in the market for the export of coal from the Hunter Valley.16F
	5.3 Full Federal Court
	89. PNO appealed to the Full Federal Court seeking to set aside the Tribunal’s decision and have the matter re-determined by the Tribunal.
	90. The NCC having sought to be joined as a party and being advised by the Court that it did not appear to be able to be made a party given  the limitations of its statutory power under the CCA, joined as the Commonwealth of Australia (in circumstance...
	91. The central issue before the Full Court was the Tribunal’s approach to criterion (a), and whether the Tribunal had correctly applied Sydney Airport Corporation Ltd v Australian Competition Tribunal and Others (2006) 155 FCR 124. The Full Court dis...
	5.4 High Court
	92. On 12 September 2017, PNO and the Commonwealth were denied special leave to appeal the decision of the Full Federal Court.

	6 Arbitration between PNO and Glencore
	6.1 Negotiation in respect of terms and conditions
	93. Following declaration by the Tribunal, Glencore sought to negotiate with PNO in respect of terms and conditions of access to the Service.17F  The Federal Court has observed that:
	… Glencore and PNO could not agree on various in limine aspects of access to the Service by Glencore including: (a) whether Glencore's terms of access be also made available to its customers; (b) what information (if any) should be provided by PNO for...
	6.2 Notification of access dispute
	94. On 4 November 2016, Glencore notified the ACCC under section 44S of the CCA that an access dispute relating to the Service existed between Glencore and PNO. The dispute relates to the level of access charges, and access terms, set by PNO for users...
	95. In its notification, Glencore outlined the dispute as follows:
	Although PNO is currently providing access (and maintaining that it always will do so) the terms of access, in particular the navigation service charges for coal vessels, are unreasonable and Glencore is seeking to negotiate with PNO on reducing these...
	96. As a preliminary step, the ACCC gave written notice to the parties and sought their comments on whether the pre-conditions for notification under section 44S had been met and, accordingly, the validity of the notified access dispute.
	97. On 22 December 2016, the ACCC advised the parties that it was satisfied that the pre-conditions for notification under section 44S had been met, that an access dispute relating to the Service exists between Glencore and PNO, and that the access di...
	98. The ACCC is required to make a final determination within 180 days from the day a dispute notification is received. However, due to clock stopping mechanisms provided for by section 44XA of the CCA, the arbitration remains ongoing.
	99. Unless it terminates the arbitration, the ACCC must make a written final determination on access by the third party to the Service. A determination may deal with any matter relating to access by the third party to the Service, including matters th...
	6.3 Federal Court Proceedings
	100. On 9 October 2017, PNO filed proceedings against the ACCC, Glencore and others in the Federal Court seeking judicial review in relation to the conduct of the arbitration.
	101. On 9 November 2017, the Federal Court dismissed PNO’s application (see Port of Newcastle Operations Pty Ltd v Australian Competition and Consumer Commission [2017] FCA 1330). The Court found that the arbitration had been validly commenced by the ...
	102. Her Honour Justice Jagot observed that "[t]he parties had not been able to agree on anything, including the substance of what might be negotiated. This sufficed to satisfy the factual criterion of 'unable to agree'".19F  Accordingly, it was held ...
	6.4 Relevance of ACCC Arbitration Determination
	103. In its application, PNO’s foremost contention is that there is no basis to conclude that any reasonable terms and conditions imposed as a result of declaration are likely to be more favourable to coal producers than the current terms.  See para 4...
	104. Further, PNO asserts at page 17 of its application that "Port charges are already set, and will continue to be set, so that they take into account the matters that are required to be taken into account in any arbitration relating to access to a d...
	105. PNO has abstained from adducing any material in support of this assertion. Moreover, whether it is false is to be shown by the determination to be provided by the ACCC in the arbitration between Glencore and PNO. As the NCC is aware, Glencore is ...
	106. In Glencore's view, not only is Glencore prejudiced, but other interested parties who wish to make a submission in relation to the NCC's consideration of whether to make a recommendation to revoke the declaration are also prejudiced in making the...
	107. Accordingly, Glencore submits that the commencement of a consideration of whether or not to recommend a revocation of the Service by the NCC is unfair and premature, and can only be properly undertaken after the ACCC has delivered a final determi...

	7 Impact of revocation on dependent markets
	7.1 The future with revocation
	108. In the absence of the declaration, there will be no effective commercial, contractual or regulatory fetter on PNO’s ability to impose further significant price increases on coal users.21F
	109. In its application, PNO has submitted that there is no evidence that increased access, on reasonable terms and conditions as a result of the declaration of the Service, would promote a material increase in competition in the coal export market, a...
	110. As indicated above, the determination of the arbitration will demonstrate whether PNO’s Port charges are unreasonable and excessive having regard to section 44X of the CCA and whether "access on reasonable terms and conditions" would involve a su...
	111. In its submission, PNO has sought to argue that they have an incentive to maintain volumes, and that this would act as a restraint on their future behaviour.
	112. As Synergies explain, PNO has the clear incentive and ability to continue to significantly increase prices in the absence of declaration. The NCC has previously recognised that "[a]s a commercial entity, PNO … has an incentive to maximise profits...
	113. The Synergies Report explains:24F
	(a) It is a well-known economic result that a monopolist will increase prices whenever demand is inelastic and the profit maximising price will depend on the elasticity of demand and marginal cost … if demand is inelastic, then irrespective of costs, ...
	(b) In respect of PNO’s argument, "[t]his is an overly simplistic and erroneous view, as an objective of profit maximisation does not align with an objective of volume maximisation for a profit maximising monopolist. This can be seen by a review of st...
	(c) In Synergies' view, "even substantial increases in charges are not likely to induce a material reduction in volume from existing mines, with the result that the price effect will far outweighs any quantity effects … Consequently, the only real con...

	114. While PNO claims that it will apply a building block methodology in establishing charges for the Service,27F  application by a monopolist of a building block methodology does not provide any confidence in the resulting prices being reasonable, if...
	115. PNO states that it is not relevantly vertically integrated into any dependent market, which means that it has no incentive to constrain third party access for the purpose of advantaging any related entity.29F  This evidence is untested.
	116. However, even in the absence of vertical integration, it does not automatically follow that, as submitted by PNO, it has incentives to maintain volumes, protect competition and not price coal producers out of the market.30F  Rather, PNO has a com...
	117. The Tribunal also found that without declaration, there were no direct regulatory constraints on PNO's pricing structure.31F  PNO's past monopolistic behaviour clearly demonstrates that there is no constraint on this behaviour.
	118. The Tribunal concluded that at present there were no direct regulatory constraints on PNO’s pricing structures. The coal miners supplying coal into the coal export market from mines in the Hunter Valley have no “real practical alternative” to usi...
	119. The Tribunal also concluded that any existing practical price constraints on PNO under the Ports and Maritime Administration Regulation 2012 (NSW), Independent Pricing and Regulatory Tribunal Act 1992 (NSW) and under the contractual leasing arran...
	120. PNO has submitted that it has contractual obligations to the State (as part of the lease transaction) which mean it does not have an incentive to diminish the long-term output of the Hunter Valley coal industry.34F  However, this incentive will n...
	121. In addition, the NCC has previously recognised that any submitted contractual obligations to the State of NSW are "effectively private contractual arrangements between the two parties, and that any third party with concerns about PNO’s behaviour ...
	122. Further, the threat of alternate regulatory oversight is also weak. The Tribunal and the NCC have previously acknowledged that the existing NSW monitoring regime provides effectively no constraint on pricing practices, and as such, the regime wou...
	123. Finally, regardless of the price path that PNO states that it intends to follow, or the price increases that it would actually apply in the short term, coal producers will necessarily lack certainty and need to have regard to the risk that, in fu...
	124. In short, in the absence of declaration, there is no effective commercial, contractual or regulatory fetter on PNO’s ability to impose further significant price increases on coal producers dependent on the port for the export of their coal.  This...
	(a) PNO has a commercial objective to maximise profits when setting access charges;
	(b) notwithstanding that PNO may be heavily reliant on coal throughput for its revenue and profit, PNO’s profits will be most effectively maximised through increasing prices and accepting the likely consequential impact on existing coal volumes; and
	(c) existing constraints (other than declaration) on PNO’s ability to substantially increase prices are generally accepted to be weak.

	7.2 The future without revocation
	125. Where declaration of the Service continues, market participants will be assured that access to the Port will be made available on reasonable terms and conditions for the term of the declaration (to July 2031), with this right supported by a legal...
	126. This means that, if they consider that PNO’s terms and conditions of access, including price, are unreasonable, they have an opportunity to negotiate access with PNO, and have recourse to arbitration if required.  This will ensure that the result...
	127. The continued declaration will ensure that users have a right of access to the Service on reasonable terms and conditions.41F  This should involve charges that are substantially lower than PNO’s current tariffs.  This reflects that:
	(a) while charges (in real terms) may be lower than they were throughout the 1990s, the massive expansion of the coal industry from 2000-2013 means that port revenue has more than doubled in real terms.42F  However, the cost to the port of providing t...
	(b) for the period prior to privatisation of the port in 2014, the Newcastle Port Corporation (NPC) reported a positive return on assets, and there is no indication that NPC considered that prices were materially below the full cost (including a risk ...
	(c) while PNO purchased the Port of Newcastle in 2014 for $1.75bn (which in itself was a price that exceeded the expectations of Government and analysts44F ), it then proceeded to revalue its trade assets (substantially comprising the channel and rela...

	128. Continuing declaration will provide certainty to market participants as to the price at which it can obtain access to the channel at the Port over a long period of time. As the Synergies Report notes, where the Service remains declared, even if o...
	7.3 Impact of revocation on competition
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	(b) uncertainty about port prices is likely to lead to reduced investor confidence and commitment to support new coal mining projects in the Newcastle catchment, which may increase the costs associating with obtaining finance; and some pathways to sec...
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	133. The importance of smaller producers and more marginal coal projects to the investment pipeline in the Newcastle catchment area is clearly evident from the list, as identified by PNO, of proposals to develop coal mines in the Newcastle catchment a...
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	(c) as a consequence of the generally lower investment in coal exploration and development, together with the adverse impacts on smaller coal producers, there would be a consolidation of the number of coal firms involved in coal production that in tur...

	135. PNO has claimed that port charges, and any uncertainty about future port charges absent declaration, are "dwarfed" by other factors that participants in the dependent markets must manage, and which will not be affected by declaration.51F
	136. However, the critical issue is that, in the face of significant industry wide risks, an additional risk specific to the Newcastle catchment area will detract from the attractiveness of investing in that area, in comparison to other projects.
	137. In this regard, Synergies concludes that the revocation of the declaration will result in investors in the coal sector in the Newcastle catchment facing a material risk of substantially higher port charges that will most likely reduce their incen...
	138. As Synergies explain, revocation of the declaration will impact on companies’ incentives to participate in the tenements market in several ways:
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	139. Glencore has not had sufficient time to investigate and make submission on the impact of revocation on competition in the other dependent markets. It wishes an opportunity to put on further material and submissions in this regard.
	Conclusion

	140. Revoking the declaration will result in a return to access based on unreasonable terms and conditions where users of the Service will face the prospect of substantially higher access prices as a result of PNO’s unconstrained ability and incentive...
	141. This would impact adversely on investment exploration and development incentives and deter marginal producers and investment in marginal resources and likely lead to less rivalry and greater concentration in the market for tenements with potentia...
	142. In contrast, continued declaration would promote more efficient investment outcomes. It does so by creating a certain pricing methodology for access to Service, providing increased certainty for investment decision making for both the infrastruct...
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	144. In the circumstances, revocation would cause a substantial loss of competition in the coal tenements market and potentially other dependent markets and the NCC cannot be satisfied that criterion (a) is not satisfied.

	8 Revocation would be contrary to the public interest
	145. Australia has an export oriented economy, and there is a strong public interest in Australia maintaining its competitiveness in its export markets. Given PNO’s position as the monopoly holder of one of Australia’s key export gateways, it is clear...
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	153. Synergies also identifies that absent the declaration PNO has a strong incentive to increase prices, earning monopoly rents through the provision of the Service.  Such a material transfer in economic rents from miners to PNO is also contrary to t...
	154. Viewed in that context, declaration has imposed relatively minimal administrative and compliance costs on PNO. In the scheme of the costs involved in providing the Service, the administrative costs to PNO of regulation are minor such that Glencor...
	155. PNO has claimed that declaration of the service may have a chilling effect on investment in infrastructure services as declaration may curb the returns that would otherwise be achieved by those investing in infrastructure services.59F  For the re...
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	9 Conclusion
	157. The NCC should not recommend revocation of the declaration under section 44(1) in circumstances where there has been no material change in the facts or market conditions since declaration, other than those resulting from declaration itself.  Furt...
	158. As indicated above, revocation would likely lead to the transfer of economic rents from Australian coal producers to PNO, have the effect of materially reducing competition in the market for coal tenements and potentially other dependent markets ...
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	160. In light of the above reasons, the NCC cannot be satisfied that the declaration should be revoked and further cannot be satisfied that criterion (a) and criterion (d) are not satisfied.
	Annexure A
	Price rises that have occurred since the Port was privatised, reflecting the amended Schedule of Port Pricing effective from 1 January in each respective year.


