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Introduction 

1 Introduction 

1.1 BACKGROUND 

1 By application for declaration dated 16 November 2007 (the Hamersley 
application), The Pilbara Infrastructure Pty Ltd (TPI) seeks a recommendation 
from the National Competition Council (NCC) for declaration of the rail track 
service provided by the railway network in the Pilbara owned in part by 
Hamersley Iron Pty Ltd (Hamersley). 

2 We understand that the Hamersley application also comprises a supplementary 
submission by TPI dated 18 January 2008 and certain modelling information. 

3 By application for declaration dated 18 January 2008 (the Robe application) 
TPI seeks a recommendation from the NCC for declaration of the rail track 
service provided by the railway line from Mesa J to Cape Lambert in the Pilbara 
owned by the Robe River Joint Venture (Robe).  The Robe application  also 
comprises a supplementary submission by TPI dated 18 January 2008. 

4 Hamersley and Robe are referred to in this report collectively as RTIO and the 
Hamersley rail network and the Robe rail network are referred to collectively as 
the RTIO rail network.   

1.2 THE LEGAL FRAMEWORK 

5 Under s 44G(2), the NCC cannot recommend that a service be declared unless it 
is satisfied that “access (or increased access) to the service would promote a 
material increase in competition in at least one market (whether or not in 
Australia), other than the market for the service.” 

6 The phrase “material increase in competition” is new to the section. It was 
inserted in the section following the Productivity Commission report, Review of the 
National Access Regime (2001). Its meaning has yet to be determined by the courts.   

1.3 THIS REPORT 

7 Allens Arthur Robinson has asked Frontier to comment on two specific 
questions associated with criterion (a) which arise in the context of both the 
Hamersley and Robe applications, namely: 

 are the dependent markets claimed by TPI separate markets from the 
market for the rail track service; and 

 would access promote a material increase in competition in any of the 
dependent markets claimed by TPI even if (contrary to RTIO's 
submission): 



4 Frontier Economics  |  April 2008  |  Confidential  

Introduction 

o there was spare capacity available on the RTIO rail network that 
could accommodate third party demand; and 

o there are deposits that could be developed if they obtained access 
to the RTIO rail network that would not be economic to develop 
(or would be more costly to develop) if they built their own 
infrastructure or connected to the FMG Chichester/Kennedy 
lines?   

8 This report sets out the opinion of Frontier in relation to those questions.  

 



5 Frontier Economics  |  April 2008  |  Confidential  

Are the dependent markets separate from the rail track 
service? 

2 Are the dependent markets separate from 
the rail track service? 

9 In this section of our report, we first outline the relevant principles of market 
definition that guide our analysis. Then, consistent with the principles, we 
identify the potential problem that the market definition should help us to 
analyse, and then consider whether separate functional markets should be 
defined from the service under consideration for declaration. 

2.1 MARKET DEFINITION – RELEVANT PRINCIPLES 

10 Market definition is a tool used to identify and define the boundaries of 
competition between firms. The main purpose of market definition is to identify 
in a systematic way the competitive constraints that the participants face.   

11 The judgment of French J as a member of the Full Federal Court in Singapore 
Airlines Ltd v Taprobane Tours WA Pty Ltd (1992) ATPR 41-159 provides a classic 
exposition of the law relating to market definition. One of the passages that is 
often quoted is the following: 

In competition law it [the concept of „market‟] has a descriptive and a purposive 
role. It involves fact finding together with evaluative and purposive selection. In 
any given application it describes a range of economic activities defined by 
reference to particular economic functions (e.g. manufacturing, wholesale or retail 
sales), the class or classes of products, be they goods or services, which are the 
subject of those activities and the geographic area within which those activities 
occur. In its statutory setting the market designation imposes on the activities 
which it encompasses limits set by the law for the protection of competition. It 
involves a choice of the relevant range of activity by reference to economic and 
commercial realities and the policy of the statutes. To the extent that it must serve 
statutory policy, the identification will be evaluative and purposive as well as 
descriptive.1  

12 The passage contains two points that are highly apposite for the definition of 
markets in this matter. The first is that the concept of market has a special 
meaning in the context of competition law. That meaning involves describing a 
range of economic activities defined with reference to function, product and 
geography.  

13 The second apposite point is that the definition of the market(s) in the context of 
competition law is both purposive and descriptive. Because the definition of the 
markets will have implications for the rights and obligations of enterprises, the 
court or the regulator must accept that markets must be defined in accordance 

                                                 

1  Singapore Airlines v Taprobane, pp 40,169-70 
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with the policy of the relevant statutes and the question which is to be 
determined in the matter in issue.2 

14 Consistent with the precepts of French J, Professor Brunt proposed a „practical 
methodology‟ that should guide the definition of markets in the context of 
antitrust litigation: 

This suggests, as a practical methodology, that one begins with a specification of 
the conduct claimed to be unlawful, (or for which authorisation is sought). That 
specification will be assisted by study of the requirements for breach laid down in 
the relevant provisions of the Act. The next question will be: what productive 
activities of the enterprise generate this conduct? And, finally, what decision-
making unit within the firm (whether it be a company, a division, an establishment 
– or the whole complex organisation), and what product or set of related 
products, should be the centre-point of the analysis? It is a matter, in short, of 
seeking the constraints upon the „price and production policies of the relevant 
activity of the firm in question‟.3 

15 The constraints on the relevant activities of the enterprise are the focus of the 
seminal definition provided by the Trade Practices Tribunal in Re Queensland Co-
operative Milling Association Ltd and Defiance Holdings Ltd (1976) ATPR 40-004. 

So a market is a field of actual and potential transactions between buyers and 
sellers amongst whom there can be strong substitution, at least in the long run, 
if given sufficient price incentive. 

16 The reference to actual and potential transactions in the QCMA definition seems 
to suggest that, if a group of economic activities lies wholly within an enterprise, 
then the market must be at least as large as the group of activities. This was a key 
issue in the appeal to the High Court from the decision of the Full Federal Court 
in Queensland Wire Industries Pty Ltd v The Broken Hill Proprietary Company Limited & 
Anor (1989) ATPR 40-925. 

17 BHP‟s steel division sold Y-bar only to its associated company, Australian Wire 
Industries. The Full Federal Court found that, because the sale was to an 
associated company, there was no effective sale outside the company and, for this 
reason, there was no market for Y-bar. In effect, it found that the process of 
making steel and steel products was in the same market as the process of 
converting the Y-shaped steel into star-picket fence posts. 

18 The High Court rejected this reasoning and found that it was appropriate to 
allocate these two functions into separate markets – although the reasons differed 
among the various judgments. Three of the judgments addressed the issue of 

                                                 

2   See Decision of the Australian Competition Tribunal in Re ACCC by Australian Association of Pathology 
Practices, 7 April 2004, para 108 

3  Maureen Brunt, “‟Market Definition‟ Issues in Australian and New Zealand Trade Practices 
Litigation”, Australian Business Law Review, Vol 18, 1990, 86-128, at 105. 



7 Frontier Economics  |  April 2008  |  Confidential  

Are the dependent markets separate from the rail track 
service? 

whether actual trades were necessary in order to determine the boundary of a 
market. Each stated that actual trades were not necessary. In the words of Deane 
J: 

[A] market can exist if there be the potential for close competition even though 
none in fact exists. A market will continue to exist even though dealings in it be 
temporarily dormant or suspended … [and even if] there is no supplier of, nor 
trade in, … goods at a given time – because, for example, one party is unwilling to 
enter any transaction at the price or on the conditions set by the other.4 

19 Following the judgment of the High Court, Professor Brunt commented that, in 
rejecting the reasoning of the Full Federal Court, the High Court was following 
the definition of market in QCMA: 

The market is the network of actual and potential transactions between buyers 
and sellers of goods or services which are, or could be, close substitutes. Under 
what circumstances, we may ask, would the potential for transactions not exist? 
Answer: when there are such efficiencies of vertical integration, as between Y-bar 
and star pickets, that market co-ordination between buyers and sellers is 
superseded by in-house co-ordination. There would, in such a case, be no 
functional split to create market transactions between stages of production.5 

20 In this passage, Brunt is contrasting two different methods by which vertically-
related activities might be co-ordinated: the co-ordination may take place within 
an enterprise („in-house‟ co-ordination) or across independent enterprises by 
means of contract („market co-ordination‟).6 Where co-ordination across vertical 
stages is wholly within an enterprise, one would normally define a market as 
embracing all those stages. However, if co-ordination within the vertical chain is 
generally broken by means of a set of transactions, one would normally identify 
multiple markets – each of which ends with the set of transactions. 

21 As both the High Court and Professor Brunt have made clear, however, in some 
cases one may need to identify markets that are bordered not by actual but by 
potential transactions. The efficiency of co-ordination by means of transactions 
must be the guide as to the potential for co-ordination by means of transactions. 

22 Brunt warns against drawing too hasty an inference that there is scope for 
potential transactions. She states that there is no scope for potential transactions 
where there are efficiencies of vertical integration. Where there are such 
efficiencies, in-house co-ordination will naturally supersede co-ordination by 
means of markets; and separate markets should not be defined.  

                                                 

4  Queensland Wire Industries Pty. Ltd. v The Broken Hill Proprietary Company Limited (1989) ATPR 40-925 at 
50,013 

5  Maureen Brunt, Economic Essays on Australian and New Zealand Competition Law, International 
Competition Law Series, Vol 8,  Kluwer Law International, p 229  

6  The seminal author in the economics literature is Oliver Williamson. See his Markets and Hierarchies, 
Free Press (1975) and The Economic Institutions of Capitalism, Free Press (1985). 
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23 To define the primary and dependent markets within which the activities of 
prospecting for, mining, transporting and marketing iron ore from the Pilbara are 
currently undertaken it is necessary to consider evidence of the potential for 
transactions. This means examining the evidence as to the efficiency of breaking 
up the activities that are currently co-ordinated within single firms in the Pilbara 
and co-ordinating these via contracts between separate firms. 

2.2 THE ISSUE THAT IS TO BE ANALYSED 

2.2.1 The reasoning of the NCC in the Mt Newman decision 

24 As suggested in paragraph 14, the definition of market(s) should begin with an 
understanding of the conduct that is alleged to be causing the competition 
problem. Markets must be defined to assist in the analysis of that problem.   

25 The competition problem that TPI claims would be addressed by declaration is 
that RTIO has market power because it owns its railway line; and it has the ability 
and the incentive to use that market power to adversely affect competition in: 

 the markets for rail haulage services on the RTIO rail network and in the 
Pilbara; and  

 the markets for prospective iron ore or other bulk mineral tenements in 
the vicinity of the RTIO rail network  and in the Pilbara. 

26 The Final Recommendation of the NCC on the Application for declaration of 
the Mt Newman line concluded that access to the Mt Newman Service will 
promote competition in the market for rail haulage services in the Pilbara and the 
market for iron ore tenements in the Pilbara. (para 7.247) 

27 However, when it discussed why BHPBIO had an incentive to exercise power in 
these related markets, the NCC used almost identical reasoning with respect to 
each of the two related markets. It explained why BHPBIO had an incentive to 
exercise its market power in the market for iron ore tenements in paragraph 
7.185; and it explained why BHPBIO had an incentive to exercise its market 
power in the market for rail haulage services in paragraph 7.221.  

28 The incentive to exercise market power that the NCC claims exists is, however, 
exactly the same in the case of both the claimed market for iron ore tenements 
and the claimed market for rail haulage services. In both cases the incentive 
claimed to exist seems to be that BHPBIO could use any market power it had by 
virtue of its ownership of the Mount Newman rail line to capture value from 
tenement holders by: 

 charging the tenement holders a higher price for access to the rail line; 

 charging the tenement holder a higher price for rail haulage; or 
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 paying the tenement holder a lower price for its deposit. 

29 When viewed in this way, we can see that analysing BHPBIO‟s incentives 
separately risks pre-judging a central issue of market definition – whether these 
downstream activities form separate markets. We illustrate this point further 
using a numerical example. 

2.2.2 A numerical example 

30 Consider the following hypothetical example of a tenement that is beside a 
railway line. The net present value of the ore in the tenement is 100; but this 
NPV does not take into account the cost of taking the ore from the mine to the 
coast. Table 1 presents the numbers that we shall use in discussing the example. 

Value item Present value 

 Net present value of the ore in the tenement, 
valued at internationally-traded prices, but not 
accounting for the cost of getting the ore from 
the mine to the coast. 

100 

 Incremental cost of access the existing line 10 

 Incremental cost of conducting rail haulage 
activity along existing line 

20 

 Incremental cost of transporting by the best 
alternative other than the existing line. 

50 

Table 1: Numerical example of incentives facing the owner of a railway line 

31  According to the example presented in Table 1, the most-efficient way to 
transport the ore from the tenement to the coast would be to use the existing 
line. That would generate value of 70 (100 – 10 – 20) compared with the best 
alternative which would generate value of 50 (100 – 50). The use of the existing 
line adds 20 in value compared with the best alternative. 

32 In the absence of any mandated system of access, both the owner of the 
tenement and the owner of the railway line must reach an agreement if this extra 
20 in value is to be generated. Because the co-operation of each party is necessary 
to generate the value, it can be said that the added value of each party is 20.7 A 
reasonable guess might be that the 20 of extra value might be split equally 
between the two parties, so that each ends up with 10. 

33 There are many contractual arrangements that could secure this result. The 
obvious alternatives are these: 

                                                 

7 The language comes from Barry J Nalebuff and Adam M Brandenburger, Co-opetition, Harper Collins, 1997. 
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 The owner of the line agrees to provide access to its line providing it can 
undertake the haulage. The owner charges 40 for the services of the line 
plus the haulage – which generates a surplus of 10 in excess of its 
incremental cost. The owner of the tenement generates 60 - which is 10 in 
excess of its best alternative. 

 The owner of the line agrees that the owner of the tenement can haul the 
ore on the existing line. The owner of the line charges a fee of 20 for the 
use of the line – which is 10 in excess of its incremental cost. (Again the 
tenement owner receives 60). 

 The owner of the line refuses to allow the ore of any other party to be 
hauled along the line. The current owner of the tenement agrees to sell 
the tenement to the owner of the line for a price of 60 – 10 in excess of 
the 50 it would be worth in its best alternative. The owner of the line 
incurs costs of 60 to purchase the tenement and 30 to transport the ore to 
the coast, which leaves it a surplus of 10. 

34 The example illustrates an important point about the relationship between the 
incentives facing the owner of the line. Given the bargaining positions of the 
owner of the line and the owner of the tenement, the maximum value that either 
can capture from the use of the existing line is 20; and the minimum that either 
would settle for is zero. This extra value of 20 will be divided between the two 
parties in accordance with their ability to negotiate. Once that is determined, 
contracts and prices can be modified to secure the result predicted by the 
bargaining theory. 

35 Consider what would happen if the current owner of the tenement were to sell 
the tenement. Any prospective buyer of the tenement would be in the same 
bargaining position with respect to the owner of the railway line as the current 
owner of the tenement. That is, the objective value of the tenement would be 60; 
and this is the price it would trade for. It would not be worth a different amount 
if it were in the hands of the owner of the railway line, because that company can 
extract its share of added value (10) in a range of different ways. 

36 The example has an important implication for the definition of markets other 
than that in which the owner of the railway line  allegedly has market power. This 
is that the incentive that the owner of the line has to use its market power to 
extract value is the same incentive – whether that incentive is manifest in the 
price of access to the line, the price of rail haulage or the price of the tenement. 

2.3 THE CLAIMED MARKETS 

37 Criterion (a) requires that the NCC can only recommend that a service be 
declared if it is satisfied that access (or increased access) to the service would 
promote a material increase in competition in at least one market (whether or not 
in Australia), other than the market for the service.  
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38 A proper consideration of criterion (a) seems to require the definition of two 
categories of market: (i) the market for the service; and (ii) the market(s) other 
than the market for the service in which the owner of the facility has the ability 
and the incentive to adversely affect competition.  

39 The applications before the NCC do not state what TPI alleges is the market for 
the service; they merely allege what they consider to be the dependant markets. 

40 In the context of the Hamersley application, TPI alleges that the relevant 
dependent markets for the purposes of Criterion (a) are: 

(a) the markets for rail haulage services on the Hamersley Rail network and in 
the Pilbara; and 

(b) the markets for iron ore or other bulk mineral tenements in the vicinity of the 
Hamersley Rail Network and in the Pilbara. 

41 In the Robe application, the relevant dependent markets alleged by TPI are: 

(a) the markets for rail haulage services on the Robe Railway and in the Pilbara; 
and 

(b) the markets for prospective iron ore or other bulk mineral tenements in the 
vicinity of the Robe Railway and in the Pilbara. 

42 In the following sections of this report, we shall discuss the principal issues that 
are relevant to the defining of all three markets that are relevant to the NCC‟s 
consideration of criterion (a) within the context of the applications before it: (i) 
the market for the service; (ii) the market(s) for rail haulage services; and (iii) the 
market(s) for tenements.  

2.4 THE MARKET FOR THE SERVICE 

43 This section of the report shows why the market for the service should be 
defined and its structure investigated.  

44 The functional boundaries of the market for the service will only be confined to 
track services if the method of co-ordination of (i) mining in the Pilbara; (ii) the 
provision of track services; and (iii) the provision of haulage services along the 
track can be as efficiently co-ordinated by means of contract as they can within a 
single enterprise. 

45 Even if the functional boundaries of the market for the service can be confined 
to track services, RTIO will only have substantial power in this market if the 
(incremental) cost to tenements in the neighbourhood of transporting via RTIO‟s 
track is substantially below that of transporting their ore to the coast via the best 
alternative means of transport.  
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2.4.1 The importance of defining the market for the service and 
analysing its structure 

46 Any analysis of the incentives and ability of RTIO to adversely affect 
competition in related markets must take into account the nature and origin of 
RTIO‟s alleged market power. This means that the defining and characterising of 
the market for the service is not merely a formal requirement imposed by the 
language of criterion (a), it is required by the logic of the test for criterion (a). 

47 Defining the market for the service will require that the NCC investigate 
substitutes for the service provided by the RTIO track. The example presented in 
section 2.1 above as to the incentives for RTIO to use its market power 
illustrates how substitute services might constrain the market power of the owner 
of track; and if this constraint is material, then those substitute services should be 
included in the market for the service. 

48 The example presented in section 2.1 supposed that the (incremental) cost of 
providing transport to the coast with the existing line was 30 (adding together the 
cost of using the line and the cost of providing the haulage service) whereas the 
(incremental) cost of the best alternative means of transport was 50. The 
difference between these two numbers was the source of the extra value that 
could be generated by using the existing line rather than using the best 
alternative.  

49 The degree of substitution between alternative means of transport will be largely 
determined by the closeness of these estimates of incremental cost. For example, 
if the best alternative means of transport had an incremental cost of 30, the 
owner of the line would not be able to capture any surplus in excess of 
incremental cost at all – through any of the means discussed in section 2.1 – 
through the price of track services, the price of haulage services or through the 
price of tenements.  Alternatively, if the difference in incremental cost were 
greater than 20, the effects on the prices of track service, haulage service or 
tenements would exceed those in the example discussed in section 2.1. 

2.4.2 Is the market for the services provided by the rail lines 
distinct from the market for the mining and sale of iron 
ore? 

50 When the NCC comes to define the market for the service, there is a real 
question as to the functional boundaries to that market. In particular, there is a 
real question as to whether that market should include both the mining and 
selling of ore as well as the transporting of the ore to the coast. 

51 As we noted at paragraph 23 above, the functional boundaries to markets are 
determined by comparing the costs of co-ordinating the relevant activities within 
a single enterprise with the costs of co-ordinating the activities by means of 
contract between separate enterprises. We understand that RTIO will address 
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this matter in its submission to the NCC, including in particular the diseconomy 
costs caused by access (ie seeking to co-ordinate activities by contract).   

52 If the cost of co-ordinating these activities were higher by means of contract than 
within a single organisation, then the numbers in the numerical example would 
be different. There would be more value to be generated (and more value for 
each party to capture) by RTIO refusing to provide services to another miner – 
and to offer to buy the tenement as a way of maximising the value of the mine.  

53 In other regions in Australia miners contract with third parties for haulage 
services. One example is the haulage of coal from the Hunter Valley to Port 
Waratah on track operated by the Australian Rail Track Corporation using 
haulage services provided by Pacific National 8 

54 This does not demonstrate that it will be an efficient approach for iron ore 
producers in the Pilbara.  

55 The market structure in the Hunter Valley has not emerged because it is an 
efficient structure, but rather as a result of policy intervention. The NSW State 
Government was responsible for the early development of mines and transport 
infrastructure in NSW. The pattern of infrastructure development must be 
considered in the context of historic policy objectives.  

56 Capacity constraints in the coal transport chain provide evidence of the 
inefficiencies that can be associated with the separate contracting for railway, 
haulage and port handling services. Significant problems have emerged in the 
coordination of coal production and transport via the common user rail and port 
facilities. Coal producers have expressed concerns, which seem supported by the 
evidence, that a lack of investment in rail track, haulage, and port facilities risks 
constraining the quantity of coal that can be exported and imposing significant 
costs on producers. 9  

57 Similar problems have emerged in Queensland where coal transport 
infrastructure capacity constraints that lead to inefficiencies have been identified 
in the track, rolling stock and at the Dalrymple Bay Coal Terminal. 

                                                 

8  The railway line is owned by the Rail Infrastructure Corporation (RIC), a NSW State owned 
corporation and leased to the Commonwealth company Australian Rail Track Corporation (ARTC) 
which is responsible for managing, operating and investing in the track for the 60 year term of the 
lease. Pacific National is the principal provider of coal haulage services in NSW delivering 
approximately 93 percent of the coal for export to the relevant port facilities. The NSW Rail Access 
Regime provides for any rail operator to provide haulage services after entering into an Access 
Agreement with the RIC. Port Waratah Coal Services (PWCS) owns and operates the Carrington 
and Kooragang Island coal loading terminals at the Port of Newcastle. These are common user 
facilities. PCWS is owned by a number of coal producers and other participants in the Hunter Valley 
coal industry 

9   See for example, ACCC Determination: Application for Authorisation lodged by Port Waratah Coal 
Service Ltd in respect of a Medium Term Capacity Distribution System to address the imbalance 
between coal loading services at the Port of Newcastle and the capacity of the Hunter Valley coal 
chain, 15 April 2005  
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58 Significant sunk costs are incurred to develop dedicated rail infrastructure. In 
relatively densely populated places such as the Hunter Valley, geographic and 
demographic characteristics may make it prohibitively costly even if there are 
significant inefficiencies associated with the vertical separation of mining, haulage 
and rail track services. In the Pilbara, these factors are not so evident and so the 
costs of developing dedicated infrastructure are not nearly so high (as 
demonstrated by FMG‟s building of the Chichester / Kennedy rail line). 

2.5 IS THERE A SEPARATE RAIL HAULAGE MARKET? 

59 In the Robe and Hamersley applications, TPI alleges that separate rail haulage 
markets exist: 

(a) in the vicinity of the specific rail facility described in each application; or, 
alternatively 

(b) in the Pilbara generally. 

60 These alternative definitions of the rail haulage market give no hint that they 
begin with an alleged competition problem, as we suggest is appropriate. We shall 
assume that the NCC will wish to define markets that are consistent with the 
competition issues that it identified in the Mt Newman decision. These were the 
competition issues (or aspects of the one competition issue) that we explored in 
section 2.1 of this report. 

61 The functional boundaries of the dependent market will only be confined to rail 
haulage services if the method of co-ordination of (i) the provision of track 
services; and (ii) the provision of haulage services along the track can be as 
efficiently co-ordinated by means of contract as they can within a single 
enterprise. 

62 The issues of principle that arise with respect to the functional dimensions of the 
dependent markets are the same as those that arise with respect to the functional 
dimensions of the market in which the service is supplied. 

63 There are two issues with respect to the functional distinction between a track 
service and a rail haulage market that we would urge the NCC to bear in mind. 
The first is the consequence of its possible finding that it is more efficient to co-
ordinate below-rail and above-rail services on the RTIO rail network within a 
single enterprise than by means of contract between two separate enterprises. We 
understand that Hamersley will be putting evidence before the NCC on this 
point.   

64 If the NCC is persuaded about this point, it will feel obliged to conclude that 
above-rail services on the RTIO rail network are in the same market as the 
below-rail services and that the Rail Haulage dependent market claimed by TPI is 
not in fact a separate market from the market for the service.   
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65 Secondly, as we noted in section 2.1 of this report, the functional boundaries to 
any dependent markets should be consistent with the facts about the market in 
question. This means that one cannot infer from there being functional 
separation in other circumstances that it is appropriate to find functional 
separation in the circumstances of RTIO's rail network in the Pilbara. 

66 The Supplementary Submission dated 18 January 2008 gives as its first point 
under the heading Functional dimension of the Market for Rail Haulage that: 

As noted in TPI‟s Declaration Application, the view that „railway track services‟ 
and „haulage services‟ are in functionally distinct markets is supported by the 
Australian Competition Tribunal‟s decision in Sydney International Airport [2000] 
ACompT 1 at [97] and by the Federal Court‟s decision in Pacific National v 
Queensland Rail [2006] FCA 91 at [935] to [966].  

67 It may well be the case that, in many cases, services provided by a track should be 
classified as being in a separate market from the service of haulage along that 
track. However, one cannot infer the existence of separate markets in one set of 
circumstances to the existence of separate markets in another set of 
circumstances.  

68 As we note in section 2.1, the functional boundaries of markets are determined 
by the relative efficiencies of co-ordination within enterprises compared with co-
ordination between enterprises. This calculation is likely to vary depending on (i) 
the conditions under which commodities are produced prior to transportation; 
(ii) the conditions under which commodities are being transported; and (iii) the 
conditions under which commodities are being handled after they have been 
transported. In brief, the functional boundaries of any particular market will 
depend on the particular activities that occur within a particular vertical chain. 
One should be wary of drawing inferences from superficial comparisons. 

2.6 IS THERE A SEPARATE MINERAL TENEMENTS 
MARKET? 

69 As we noted in section 2.1 above, the principal competition problem identified 
by the NCC in the Mt Newman decision is the same problem – whether it is 
reflected in the prices of track services, the prices of rail haulage services or the 
prices of mineral tenements. Markets should be defined so as to assist in the 
analysis of the principal competition problems that have been identified. 

70 For these reasons, the issues involved in the definition of any mineral tenements 
market(s) closely parallel the issues that are involved in defining any rail haulage 
market(s) and, indeed, the market in which the service is provided. 

71 The key issue is whether firms undertake activities in markets for mineral 
tenements as a distinct function from the activities of producing, shipping and 
selling the iron ore. 
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72 If rights to iron or bulk mineral ore tenements are bought and sold this is not of 
itself reason to conclude that there is a distinct market for mineral tenements. If 
both the buyers and sellers of rights to the tenements are engaged in the same 
range of activities (prospecting for, mining, and marketing iron ore) these 
activities should be regarded as occurring within the same market. This point is 
clear if we consider, as an example, that the assets for sale are iron ore mines 
rather than rights to tenements. The fact that mines are periodically bought and 
sold by mining companies does not suggest that the buyers and sellers are 
operating in different markets.  

73 If discrete components of the work involved in prospecting and initial 
exploration are contracted out but the project as a whole is typically managed by 
firms that subsequently mine and market the mineral ore, it is also unlikely that 
iron ore tenements should be defined as a market that is distinct from the 
subsequent mining and marketing. 

74 The references to firms provided by TPI in its applications do not indicate what 
the intentions are of firms who may wish to use the TPI rail haulage service, 
although BC Iron (with whom TPI has signed an MOU for rail haulage) indicates 
that it sees itself as being formed to both “explore for and develop the channel 
iron deposits within its Nullagine Project”10. That is, it wishes to compete in the 
(world) iron ore market – not in a market for tenements. In our view, to 
demonstrate that there is a distinct dependent market for mineral tenements in 
the Pilbara, TPI would need to show that: 

 there are firms engaged in buying and selling iron ore tenements that are not 
also mining iron ore or intending to mine iron ore in the future. If firms that 
trade iron ore tenements also mine, or intend to mine if viable deposits are 
found, the activities associated with prospecting and initial exploration and 
development of iron ore resources should be defined to be part of the market 
in which iron ore is bought and sold; and 

 firms that are engaged in these activities (prospecting, undertaking initial 
exploration and development, and trading in rights to iron ore tenements but 
not mining or intending to mine) operate only in the Pilbara. If firms that 
trade rights to iron ore tenements in the Pilbara are also active in a range of 
locations around the world, the market should be defined in broader 
geographic terms. 

75 We recognise that in the Mt Newman Final recommendation11, the NCC said in 
response to similar points made by Frontier that: 

                                                 

10 see www.bciron.com.au  

11 NCC, Fortescue Metals Group Ltd: Application for declaration of a service provided by the Mt Newman railway line under 
section 44(F)1 of the Trade Practices Act 1974, Final Recommendation, 23 March 2006.  

http://www.bciron.com.au/
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"The Council would also recognise a separate functional market if there is the 
potential for the prospecting, exploration and development activities to be 
separated from the mining and marketing activities.  While many junior explorers 
may hope to become the next BHP Billiton, the Council‟s inquiries suggest that 
most recognise the possibility, if not the likelihood, that any successful "finds" will 
ultimately be controlled and exploited by an incumbent producer, at least in the 
current circumstances. 

Accordingly, the Council does not agree with Dr Williams' comments at 
paragraphs 117 and 119 of his report that a necessary precursor of the existence 
of a market for iron ore tenements is that the parties that develop the tenements 
must not intend to mine iron ore into the future.  It is sufficient that there are 
companies that, whatever their intentions, will either choose or be obliged to sell 
part or all of their finds due to a lack of funding to exploit a deposit and/or a lack 
of access to the necessary rail infrastructure". (paras 7.66-7.67) 

76 While evidence of actual transactions would be more compelling, we recognise 
that the potential for transactions between parties operating at different 
functional levels could also define functional markets. The NCC appears to have 
had some discussions indicating that such transactions are likely.  

77 It is not clear why the NCC‟s inquiries lead it to conclude that successful finds 
"will ultimately be controlled and exploited by an incumbent producer" or 
whether the NCC would reach the same conclusion today, given FMG's 
construction of the Chichester line and proposal to build the Kennedy line.  One 
explanation of the finding, however, is not that the incumbents have market 
power by virtue of their infrastructure, but rather,  that there may be significant 
efficiencies that are available from vertically-integrated operation of the 
development, mining, transport and sale of iron ore. It would be more relevant 
to consider whether the junior explorers would remain vertically-integrated 
across prospecting, exploration and development activities and mining activities, 
if (as, we understand, is now the case) there is alternative rail infrastructure 
providing other transport options.  If that were so, it would suggest that the 
markets should not be functionally separated. 

78 A second issue in the Mt Newman decision is how the NCC has chosen to 
characterise joint ventures, such as the Hope Downs joint venture arrangement 
(at 7.68). The NCC characterises this as a transaction or acquisition by RTIO. 
However, it appears equally valid to characterise this as vertical integration of 
functions.  There are good reasons why the person who made the discovery 
would wish to undertake the mining – either by itself or as a party to a joint 
venture. Any attempt to sell a tenement might founder on a difference between 
its (objective) valuation by the prospective buyer and its (objective) valuation by 
the prospective seller. A substantial difference in these valuations could give rise 
to heavy transactions costs and a consequent desire on the part of the explorer to 
maintain an interest in any mining operations.  By entering into a joint venture 
arrangement, the integrated buyer and the tenement owner can both mitigate that 
risk (of paying too much, and receiving too little, respectively) and maintain the 
efficiencies in mining, transporting and selling the iron ore.  For this reason, one 
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cannot say that the Hope Downs or other joint ventures provide strong evidence 
that one should define separate functional markets. 



 

 

3 Effect of  access or increased access to rail 
track services on the rail haulage and 
tenement markets 

79 In this section of our report, we set out the relevant principles by which the 
promotion of competition criterion should be considered. Then we go on to 
analyse TPI‟s claims about the effect of access on competition and the likelihood 
of such claims being accurate in the context of the RTIO‟s incentives to 
negotiate with tenement owners. 

3.1 THE TPI APPLICATION 

80 The application argues that declaration will increase competition in both rail 
haulage and for tenements.  

“Without a right or ability for third parties to use the Hamersley Service: 

8.18.1 Hamersley will either continue to deny non-Rio parties access to a rail 
haulage service…8.18.2(c) if Hamersley is the only provider of haulage services on 
the Railway, it will have the ability and incentive to charge monopoly prices for 
those services.12” 

… 

“Without a right or ability for third parties to use the Hamersley Service iron ore 
tenements in the Pilbara, and particularly those in the vicinity of the Hamersley 
Rail Network, will continue to be under developed and underpriced as the only 
ones with the ability to fully exploit those tenements are those with a right to 
access rail infrastructure. The only ones able to fully exploit tenements in the 
vicinity of the Hamersley Rail Network will be Rio related parties. 

With a right or ability for third parties to use the Hamersley Service, the pool of 
potential purchaser of iron ore tenements in the Pilbara, particularly in the vicinity 
of the Hamersley Rail Network would be expanded. This will enable the 
development and exploitation of such tenements by junior explorers and will 
result in prices for tenements more closely reflecting the prices that might be 
achieved in a competitive market. 13” 

81 The problem being assessed in this application is fundamentally one that derives 
from control of below rail services. Whether one sees the benefit of declaration 
as enhanced competition in downstream markets in „rail haulage‟ or „tenements‟ 
markets does not really matter. 

                                                 

12 Application, para 8.18. 

13 Application, paras 8.36 and 8.37. 



 

 

3.2 INCENTIVE TO DENY ACCESS 

82 In our view, the answer to the question of whether access would promote 
competition must deal with the incentive of RTIO to foreclose entry. That is, it 
must deal with the reasons as to why RTIO would forgo revenue from providing 
access to its rail network. 

83 The only incentive that RTIO has to limit competition is to restrict an alternative 
operator (most probably TPI) who would attempt to do a deal with tenement 
owners in the neighbourhood of RTIO‟s line by offering that tenement owner a 
better deal – whether this is for the tenement or for the rail haulage is irrelevant. 

84 This much is revealed by the wording of the TPI application (paras 8.36 and 
8.37). The Application seems to argue that access or increased access to 
Hamersley‟s rail lines would promote a material increase in competition in the 
tenements market merely because it would increase the price of some tenements 

85 However, the incentive that TPI claims RTIO has should not be classified as an 
incentive to adversely affect competition – because it does not lead to any form 
of economic inefficiency. Economic theory teaches us that if a single buyer is 
negotiating with a single seller over how value should be created and divided, 
they will do a deal and create the value. Each will have an incentive to maximise 
the value – that is, to maximise economic efficiency. How the value is divided 
between the parties depends on their ability to negotiate. 

86 Economic efficiency will not be increased by access or increased access – and it 
may be reduced if it detrimentally affects the operations of the access provider. 
Access, or increased access, will affect the relative bargaining power of the access 
seeker and the access provider; but in this case it will not increase the size of the 
pie over which they are bargaining. Indeed, Fortescue has an incentive to seek 
declaration because it will increase its bargaining power even though it may 
decrease the size of the pie.  

87 The quotes in paragraph 80 refer both to effects of access or increased access on 
(a) prices for tenements; and (b) the activities of developing and exploiting 
tenements. In order to give these some specificity, we shall consider each of 
these in turn. 

3.2.1 Effect of access or increased access on the price of 
tenements 

88 The price of tenements is fundamentally determined by value – that is, the 
difference between the willingness-to-pay (WTP) for the ore (which is 
determined by the price that the ore can sell for), and its cost of extraction and 
sale. Parties may, of course, have different expectations of what the value created 
will be, but this uncertainty will be resolved over time as the process of proving 
up the ore deposits is undertaken.  



 

 

89 Consider the price that a tenement owner would need to pay for use of the 
RTIO line in the absence of declaration. The WTP of the tenement owner would 
be the difference between the present value of the future cash flows with access 
and without access. Consider an example with the same values as our previous 
example – where the mine delivers 50 in value without use of the RTIO rail 
network. That is, the PV of the future cash flows without use of the RTIO rail 
network is 50. Suppose that the PV of the future cash flows with use of the 
RTIO rail network is 70.  
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Figure 1: The Creation and Distribution of Value 

 

90 In this example, RTIO would have a strong incentive to make a deal with every 
tenement owner – on a one-on-one basis. This is likely to result in a deal whereby 
each of the tenement owner and Hamersley gains half of the value from the deal. 
That is, each would gain 10 over and above their best outside option (RTIO 
receives 40 less its cost of 30, the tenement owner receives 100 less its payment 
of 40 to RTIO). This might seem surprising when one considers that the 
tenement owner seems stranded without a means to get its ore to the port. 
However, the tenement owner is also critical to the deal, which gives it 
bargaining power – without its cooperation, neither party gets anything.  

91 If, however, the line were to be declared, the bargaining power of the tenement 
owner would be increased – because the bargaining would then take place in the 
shadow of a possible arbitration by the ACCC. Providing it would be expected 
that the ACCC would arbitrate a price less than 40 (as the access price), the result 



 

 

would be that the tenement owner would gain more and the value of its 
tenement (the PV of its future cash flows) would increase.   

92 This is the implicit reasoning behind the proposition in the Application that, 
without declaration, the price of tenements will be „low‟: 

Fortescue was able to acquire large tenement holdings in the Pilbara at low cost in 
an environment where the tenements had no potential purchaser other than the 
owners of rail and port infrastructure in the Pilbara.14 

93 Increasing tenement owners‟ relative bargaining power, and increasing their 
ability to extract higher prices is not an effect on competition. 

94 The propositions we put forward here are not the standard propositions to be 
found on monopsony in some economic textbooks.  However, they are found in 
the economic literature on bargaining, where the focus is on interactions between 
small numbers of buyers and sellers.15  

95 Standard treatments of monopsony refer to the exercise of monopsony power as 
being detrimental to economic efficiency because a monopsonist constrained to 
set a uniform price will purchase a quantity that is less than the competitive level. 
That is, the monopsonist will offer a price that will not induce the production of 
all units of output that it would be efficient to produce, in the sense that output 
payments would cover opportunity cost. This would result in a lower price to 
sellers. However, this story is not reflective of what may occur when parties 
bargain over tenements. Prices for tenements that are negotiated between the 
tenement owner and RTIO, rather than set on a uniform basis, can resolve the 
output inefficiency.  

96 To conclude that access would increase competition of the kind that promotes 
efficiency, one would therefore need to find that negotiations between tenement 
owners and buyers are likely to result in less than the efficient amount of iron ore 
(or other minerals) being produced.  There is no basis identified in the TPI 
application for concluding that such trades would not occur, and that less than 
the efficient amount of iron ore would be produced – particularly when taking 
into account short-term supply constraints. 

3.2.2 Effect of access or increased access on the activity of 
exploration 

97 Declaration that is anticipated to decrease the price paid for use of the RTIO rail 
network would increase the value of tenements in the neighbourhood of the line. 
TPI claims this would increase the incentive to undertake the activities of 

                                                 

14 Application, para 8.30. 

15 They are also found the in the „durable goods‟ literature in relation to monopoly, which is due to Coase 
(1972) and is discussed in Tirole, The Theory of Industrial Organisation, 1988, Part I, Chapter I. 



 

 

prospecting, initial exploration and development within the neighbourhood of 
the RTIO rail network.  

98 Such an increase in activities cannot be characterised as a increase in competition. 
Consider a comparison between competition in the race for a cure for two 
diseases, one with a prize for $50 million and one with a prize for $25 million. 
The number of persons who throw money at the first might be greater than the 
second; but does it make sense to say that the degree of competition for one is 
greater than the other? 

99 The point is that competition and market entry will be driven by the possibility of 
rents – a return that exceeds the cost of the capital that must be invested to earn 
the return.  Access will not increase total value and will not increase efficiency. 

3.2.3 Do not extra competitors promote competition? 

100 More competitors in the market for tenements would only promote competition 
in a trivial sense. A market looks more competitive if there are more firms, but 
the number of firms tells us little about whether there are unexploited 
opportunities for value-creating trades. If the current market structure already 
facilitates all opportunities for efficient trades, then it is difficult to see what 
would be gained by having more competitors. 

101 This is consistent with the views of the Australian Competition Tribunal in 
Re Telstra Corporation Ltd (No 3) [2007] ACompT 3: 

“99 Accordingly, we believe it is important not to confuse the objective of 
promoting competition with the outcome of ensuring the greatest number of 
competitors. That is, the Act aims to promote competition because of the benefits 
that result from the process of competition, such as lower prices for consumers and 
the displacement of inefficient suppliers by efficient suppliers of services. As the 
Tribunal observed in Sydney International Airport (supra) at par [108]: 

"The Tribunal is concerned with furthering competition in a forward looking way, not 
furthering a particular type or number of competitors." 

102 In the context of the Application for Declaration, competition must be of the 
kind that promotes economic efficiency and is in the long-term interests of 
consumers. That is, the competition that is being considered cannot be an 
artificial form of rivalry that can only be sustained because of a support system of 
law or regulation. Competition should be encouraged, and deemed to be 
promoted, where it will be an efficient outcome. 

3.3 THE LIKELY DEMAND FOR RAIL TRACK SERVICES 

103 As we have set out above, increased access may be unlikely to lead to an increase 
in competition – even if it would lead to an increase in competitors, who may 
take advantage of the increased bargaining power that declaration provides. 



 

 

104 A further consideration is that we are instructed that in the next few years key 
sections of  RTIO‟s rail network will be capacity constrained. We are instructed 
that RTIO is expanding its rail network as rapidly as possible, but it is highly 
likely that in third party demand could not be accommodated on the RTIO rail 
network without further expansion.  

105 The fact that there is lack of spare capacity could hardly be described as a 
deliberate strategy by RTIO to frustrate potential access seekers. The increase in 
demand for iron ore over the last few years (primarily driven by Chinese demand) 
was both unprecedented and unforeseeable. In these circumstances, it would be 
both efficiency-maximising for the economy and profit-maximising for RTIO for 
it to strike deals for iron ore production which create the greatest value, by 
developing the most profitable mines. This may take the form of RTIO 
developing its own mines, or developing those in partnership with tenement 
owners who have such mines.  

106 In a counterfactual scenario, one may expect that giving access (and capacity) to 
other miners would, in fact, give rise to a loss in efficiency as less-valuable mines 
become able to use the scarce capacity on RTIO‟s networks.  

 



 

 

4 Conclusions 

107 In this report, we have been asked to comment on two specific questions 
associated with criterion (a) that arise in the context of both the Hamersley and 
Robe applications. 

108 The first question is whether the dependent markets claimed by TPI are separate 
from the markets of the rail track service. 

109 To answer this first question, it is necessary to be clear about what the alleged 
competition issue is and how this relates to the activities of firms affected by the 
problem. We find that the alleged competition problem relates to control of rail 
track infrastructure – and that the effect could manifest in a number of 
dependent activities. Markets should to be defined to reflect that reality, not by 
defining markets in the abstract from these starting facts. 

110 We make two points about the functional separation between the rail track and 
related functions of mining (including prospecting and development) and 
transportation. First, that separate markets will not be tenable if the evidence 
suggests that vertical integration is critical to achieving efficiencies in mining and 
transportation activities. The second point is that the functional boundaries to 
any dependent markets should be consistent with the facts about the market in 
question. This means that one cannot infer from there being functional 
separation in other circumstances that it is appropriate to find functional 
separation in the circumstances of RTIO's rail network in the Pilbara. 

111 The second question we are asked is whether increased access to the rail track 
service would promote competition in either of the dependent markets identified 
by TPI. 

112 Our conclusion on the second question is that access or increased access is not 
likely to promote competition in the markets for rail haulage or mineral 
tenements (if such markets are defined). Rather, it is likely to promote the 
interest of particular competitors to RTIO – those that can achieve access – 
without promoting the kind of competition that would enhance efficiency, which 
is central to the objectives of Part IIIA. Access or increased access will affect the 
relative bargaining power of the access seeker and RTIO; but, in this case, it will 
not increase the size of the pie over which they are bargaining. Indeed, TPI / 
Fortescue has an incentive to seek declaration because it will increase its 
bargaining power even though it may decrease the size of the pie (decrease 
efficiency). 
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