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SUPPLEMENTARY SUBMISSIONS DATED 8 JULY 2004 TO THE RAIL ACCESS DECLARATION 
APPLICATION DATED 11 JUNE 2004 BY FORTESCUE METALS GROUP LIMITED  

UNDER PART IIIA OF THE TRADE PRACTICES ACT 1974  
FOR DECLARATION OF THE SERVICE PROVIDED BY PART OF THE  

MT NEWMAN RAILWAY LINE AND PART OF THE GOLDSWORTHY RAILWAY LINE 
 

 
1. INTRODUCTION 
 
1.1 In Paragraph 12 of its Application dated 11 June 2004 (the “Application”) to the National 

Competition Council (“NCC”) for the Declaration of the Service provided by BHP Billiton Iron Ore 
Pty Ltd (the “Provider”), FMG correctly claimed that a declaration would promote competition in 
at least one market other than the market for the Service.  In this Supplementary Submission 
FMG elaborates on why the markets identified are functionally separate both from the Service 
and from each other.  FMG also elaborates on why increased access facilitated by a Declaration 
would promote a more competitive environment in these separate markets. 

 
1.2 Paragraph 5 of the Application described the Service and the Facility for which a Declaration 

was sought.  The relevant parts of the railway tracks that formed part of the Facility that provided 
the Service are described in paragraph 5.1(1) of the Application.  The associated infrastructure 
related to these sections of track is described in paragraph 5.1(2).  As stated in paragraph 5.2 of 
its Application, FMG does not seek access to any rail haulage equipment and does not consider 
the locomotives or associated rolling stock as part of the Service for which the Declaration is 
being sought. 

 
1.3 FMG submits that “track services” and the “haulage of iron ore” are in functionally distinct 

markets.  The Service which FMG seeks to have Declared is confined to the track and the 
equipment and other facilities that are required in order for FMG to run its own locomotives and 
rolling stock over the railway line in a responsible and safe manner. 

 
1.4 Words or phrases used or defined in the Application are similarly used in these Supplementary 

Submissions. 
 
2. MARKET AREAS 
 
2.1 Paragraph 12.1 of the Application identified six market areas in which FMG believed a more 

competitive environment would be promoted as a result of the grant of the Declaration.  These 
were:  

 
(1) ownership, development and exploitation of iron ore tenements – “Iron Ore Tenements”; 

 
(2) iron ore production both within Australia and other countries – “Iron Ore Production”; 

 
(3) production, development and exploitation of other minerals and products in the Pilbara 

region of Western Australia requiring transport services from the source of production to 
port facilities at Port Hedland – “Other Mineral Ores”; 

 
(4) the haulage of iron ore and other minerals from various mine sites in the Pilbara region 

of Western Australia – “Haulage Services”; 
 

(5) retail of iron ore and other minerals, both as sold at the mine and also as sold at export 
terminals – “Iron Ore Marketing”; and 

 
(6) export of other products from Port Hedland in Western Australia (by rail, road or sea) – 

“Other Products”. 
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3. VERTICAL INTEGRATION AND THE AVOIDANCE OF TRANSACTION COSTS 
 

3.1 When the first mining operations were established in the Pilbara region in the 1960s, no 
infrastructure existed.  There was no service sector capable of providing support to the mining 
operations or the transport infrastructure that had to be established in order to support those 
activities.  Iron ore prices were over twice the current price in real terms and were sufficient to 
justify the construction of the required associated infrastructure despite the relatively small scale 
of those initial operations.  The services required to support the mining and transport operations 
were of necessity provided by the mining companies themselves. 

 
3.2 In order to establish its initial operations the Mount Newman Iron Ore Company Ltd (of which the 

Provider acquired a 20% interest in 1965 and increased its holding to 85% in 1985) built its own 
railway and port, and created the structure needed to run a mining operation in the Pilbara.  This 
resulted in a structure where the Mount Newman Joint Venture (in which the Provider retains an 
85% stake through its wholly owned subsidiary BHP Billiton Minerals Pty Ltd) owned and 
controlled all aspects of the production chain.  This extends from prospecting and proving up the 
existence of a resource, through to mining, processing and transporting the ore from the mine to 
the export and loading facilities on the coast.  The Provider still owns and controls all aspects of 
these operations. 

 
3.3 This vertically integrated structure was the result of the necessity to structure operations in this 

manner in the absence of any other alternatives.  That necessity no longer holds because the 
services could be provided by external service providers.  Nevertheless the structure has 
persisted primarily because of the market advantages that it confers.  In particular the ownership 
and control over the transport facilities enables the incumbents to prevent the entry of 
competitors into the markets, comprising the various services associated with producing iron ore 
from within the Pilbara, and indeed the very development of such markets. 

 
4. FUNCTIONALLY DISTINCT MARKETS UPSTREAM FROM THE SERVICE BEING
 DECLARED  

 
4.1 The Provider is effectively acting as a monopsonist using its ownership of an essential asset to 

prevent the creation or development of these markets.  There are three dependent but 
functionally distinct markets upstream from the essential infrastructure facility that the Provider 
controls.  Those markets are described in these Supplementary Submissions as – Iron Ore 
Tenements, Iron Ore Production, and Other Mineral Ores.  These activities are in markets that 
are functionally distinct from the market for the Service that FMG is seeking to have Declared 
and also from each other.  That is to say these markets are both economically separable and 
economically distinct (as defined in Section 5.23 of “The National Access Regime: A Guide to 
Part IIIA of the Trade Practices Act”) from the market for the Service for which a Declaration is 
sought and from each other. 

 
4.2 FMG is seeking to have Declared the Service provided by the railway track which the Provider 

owns rather than a service involving the actual carriage of iron ore.  Namely FMG believes that 
‘railway track services’ and ‘haulage services’ are in functionally distinct markets.  This view is 
apparently shared by the Australian Competition Tribunal as expressed in the Sydney Airport 
decision (Para 97): 

 
Though in the past usually vertically integrated, track services and the running of passenger 
or freight trains can be, and increasingly are, provided separately.  As such, they operate in 
functionally distinct markets, even though there is perfect complementarity between them. 
 

4.3 Similarly FMG submits that the markets referred to in paragraph 4.1 of these Supplementary 
Submissions are functionally distinct markets. 
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5. IRON ORE TENEMENTS 
 

5.1 Independent prospectors could be searching the Pilbara in the vicinity of the Facility, identifying 
exploitable mineral resource deposits (such as gold, nickel, vanadium, chromite and the like).  
Such activity is not widely undertaken, except for those deposits that could viably be transported 
by truck.  The reason for the absence of such activity within the Pilbara is the knowledge that 
any deposits that were found would have little if any value as they would be judged to be 
“stranded”. 

 
5.2 The market for iron ore tenements which would involve prospectors identifying resources and 

then drilling to delineate the nature of those resources to develop tenements with a proved or 
bankable value capable of being sold to mining companies does not exist.  The reason being 
that there is only one potential purchaser, namely the Provider being the same party that 
controls the infrastructure the use of which is required to transport the ore from the site of the 
resource through to export facilities at a port.  That Provider thus acts as a monopsonist and in 
so doing prevents the development of a competitive market. 

 
6. IRON ORE PRODUCTION 

 
6.1 There are several functionally distinct markets (in terms of activities that are economically 

separable and using assets that render them economically distinct) within the activity that is 
commonly known as iron ore production.  The mining of the iron ore is functionally distinct from 
the subsequent processing of the iron ore as is evidenced by the existence of separate mining 
contractors to whom the task is often subcontracted.  However for the sake of brevity and 
convenience in these Supplementary Submissions iron ore production will be treated as if it 
were one functionally distinct market. 

 
6.2 Iron ore production involves mining the iron ore, crushing the iron ore to make it easier to handle 

and process and various processes designed to separate the iron ore into different categories.  
The ore is separated according to the size of the particles.  Iron ore can be divided into iron ore 
with a particle size typically less than 30mm but greater than 6mm (“lump”) and iron ore that has 
a particle size below 6mm (“fines”).  Lump typically commands a premium over fines of 
approximately 25%. 

 
6.3 Some ores will then be ready for transport and subsequent shipment once screened; these are 

known as run of mine (“ROM”) ores.  However, to the extent that further impurities are contained 
in the ore, it may be commercially advantageous and in some cases necessary to undertake 
further processing.  This may be as simple as blending ores of differing impurities to achieve 
cross dilution.  For example, one mine might be producing ores with low phosphorous but with 
excess levels of alumina, and another nearby mine may contain ores with excess levels of 
phosphorous but with low alumina.  By blending the two ores an acceptable level of both 
impurities can be achieved. 

 
6.4 More extensive processing might involve further crushing and the use of mass separation 

techniques to remove particles with a low iron content.  Since the particles with a high iron 
content are typically heavier than those with a low iron content the quality of the ore can be 
increased and in particular the actual iron content can be upgraded. 

 
6.5 If the iron ore contains iron that is finely mixed with the impurities, then further processing may 

be required.  That might involve grinding the ore very finely to separate the iron from the material 
not wanted.  There are also cases where mass separation techniques fail due to the impurities 
having high mass, in which case magnetic separation techniques are often employed. 

 
6.6 Naturally the amount of processing undertaken is determined by the balance between the cost 

of undertaking the processing and the additional value that can be created as a result.  However 
there are no transaction cost advantages gained from integrating the processing with any other 
stage in the overall production process that would make it not in a functionally distinct market. 
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6.7 Where resources have been found and proved to be of commercially exploitable value, mining 

companies have been unable to develop the resources because of an inability to access the 
transport infrastructure required to export the product.  Most notable in this regard is the case of 
Hope Downs (a joint venture between Hancock Prospecting Pty Ltd and Kumba Resources Ltd).  
Hope Downs has a proved resource of over 450 million tones of resource located in close 
proximity to the Facility.  However Hope Downs has been unable to gain access to the Service 
and must instead consider building its own Facility which in itself is socially wasteful of 
resources. 

 
6.8 Other mining companies could be developing resources in the Pilbara and in particular could be 

applying new technologies and new marketing strategies to develop such resources.  However 
they are inhibited from doing so because they are regarded as stranded due to the ability of the 
Provider to deny access to its railway line. 

 
6.9 A similar argument applies to various ‘upstream’ activities.  These activities range from finding 

iron ore deposits and proving the existence of a resource through to mining the product, 
crushing and screening it and if necessary upgrading it (otherwise known as “beneficiation”) to 
create a higher value product.  None of these activities can be created or developed without 
access to suitable transport infrastructure to move the product from the interior of the Pilbara to 
a location where it can be loaded onto customers’ vessels and thereby sold. 

 
6.10 Each of the individual activities identified in paragraph 6.9 is a functionally distinct market.  The 

market for iron ore tenements and the activity associated with proving up the resource on those 
tenements is functionally distinct from mining the ore (an activity often contracted out to mining 
contractors).  These markets are in turn functionally distinct from the market associated with 
processing the iron which may include beneficiation or blending to achieve a marketable grade 
of product. 

 
7. OTHER MINERAL ORES 

 
7.1 The absence of the development of appropriate markets is not confined to iron ore related 

activities upstream from the railway systems.  Many other mineral activities ranging from copper, 
lead, zinc, nickel and molybdenum through to gold are similarly stranded without access to 
transport.  All potentially exploitable deposits of such mineral resources are stranded without 
access to the Provider’s railway transport infrastructure despite the fact that these products 
would not compete with the Providers iron ore product. 

 
7.2 It is strongly arguable that the Provider refuses to allow such products to be exported through its 

Facility because it would demonstrate that the capability was present to export the iron ore 
products of its competitors.  These mineral ores are in distinct markets from the market for iron 
ore. 

 
8. HAULAGE SERVICES - A PARALLEL MARKET 
 
8.1 The Service that FMG is seeking to have declared is the service provided by the Facility namely 

the track itself.  Running in parallel with this service, but in a functionally distinct market, is the 
service comprising the haulage or the carriage of iron ore using that Facility. 

 
8.2 Open access to the Facility would enable the development of that other market being the 

haulage services on the Facility.  Such a development would enable the development of smaller 
mines which although able to mine iron ore at low cost might not have sufficient volume of 
product to justify the fixed costs associated with the capital expenditure involved in the purchase 
of the locomotives and rolling stock required to transport their product to export facilities. 
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8.3 The development of independent haulage services will enable the sharing and reduction of the 
costs of dealing with peak levels of demand by contracting out the requirement.  Again such a 
market doesn’t and can’t exist while the Provider is able to control the Facility. 

 
9. IRON ORE MARKETING ISSUES 
 
9.1 Before addressing the issue of the competitive impact of a Declaration on the markets that exist 

downstream from the Facility it is first necessary to explain the peculiarities of the iron ore 
markets and in particular the price setting mechanisms involved.  Around one half of the total 
iron ore produced globally is traded on the international markets.  The remainder could be 
regarded as being in a captive market.  Very often blast furnaces have been built next to iron ore 
deposits and the ore is mined purely for use in the local facility. 

 
9.2 Iron ore is a heavy product with a relatively low value in relation to its weight.  An average value 

of approximately A$25 per tonne would be in the ‘ball park’ for iron ore sold at an export terminal 
on north west coast of Australia.  As referred to in Paragraph 6.2 of the Supplementary 
Submissions iron ore can be divided into lump and fines – lump typically sells for more than 
A$25 per tonne but fines sells for less. 

 
9.3 The price is expressed as being Free on Board (“FOB”) meaning that the price paid is for iron 

ore delivered into the customers’ vessels at the nominated export terminal and that the cost of 
onward transport is the responsibility of the customer.  Some ore is sold on a “CIF” basis under 
which the carriage, insurance and freight costs are also included in the price.  It is more common 
for iron ore to be sold under a CIF basis when the transport distances involved are longer.  Iron 
ore producers offer their product on a CIF basis as a way of offsetting the higher freight costs.  
This effectively either subsidises the freight costs or at least removes the risk that freight costs 
might rise during the duration of the contract and thereby disadvantage the purchaser. 

 
9.4 The cost of shipping iron ore in large sized bulk carriers varies depending on the state of the 

bulk carrier market and the distance over which the product is to be transported.  The cost of 
transporting iron ore from the north west coast of Australia to a sea port in China would typically 
be in the region of A$7 per tonne.  For a similar sized vessel carrying iron ore from Brazil to 
China the cost would be approximately twice that amount because of the extra distance 
involved. 

 
9.5 However the market for bulk carrier services is global and covers all bulk products.  There are 

times when freight rates rise quite independently of the demands of the iron ore industry.  
Freight rates have in recent times increased to levels in excess of A$35 per tonne for the trip 
from Australia to China and the cost of moving iron ore from Brazil increased commensurately.  
That is to say that the differential in freight rates, expressed as a cost per tonne of iron ore 
moved, whilst normally in the region of A$7, has in recent times peaked at levels in excess of 
the A$25 per tonne FOB at an export terminal in Australia.  Under normal circumstances this 
freight differential would prevent Brazilian iron ore from being sold into China. 

 
9.6 The market for iron ore is thus segmented initially into two markets – one being essentially a 

captive domestic market and the other being what is termed seaborne trade.  Although the 
market for seaborne iron ore appears to be an internationally competitive market there is in fact 
a degree of segmentation.  The extent of that segmentation is determined at any one time by the 
cost of transporting the iron ore in ocean sailing bulk carriers.  Australian producers have a 
geographic competitive advantage in the supply of iron ore to Asian Pacific counties such as 
Japan, China, Taiwan and Korea – due to much lower transport costs. 

 
9.7 The market for seaborne iron ore is dominated by just three companies Companhia Vale do Rio 

Doce (“CVRD”), which is the Brazilian iron ore producer, the Provider and Rio Tinto Limited.  
Between them these three companies control almost 80% of the global seaborne trade in iron 
ore and this percentage has been growing rapidly in recent years.  The Brazilian company 
dominates the seaborne trade to Europe where the freight differential operates to its advantage.   
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9.8 Thus there are in effect two different markets – one based in the Pacific, the other based in the 

Atlantic.  However, in practice suppliers sell into each market, and will often sell ore on a CIF 
basis to help defray the freight differential.  In each case the domination is explained by the 
competitive shield provided by the freight differential. 

 
9.9 However although there could be a price differential between these two seaborne markets, the 

size of which would be limited by the competitive impact of the freight differential, in practice 
price setting takes place through a process which results in the same price prevailing in both 
markets.  There has been no significant difference in the annual change in price as settled in 
these two distinct markets since 1988 (and that difference could be explained in part by the 
difference between a CIF and an FOB contract). 

 
9.10 Steel manufacturers seek security of supply because of the huge initial capital costs involved in 

building blast furnaces and steel mills and the disastrous consequences if the supply of iron ore 
is not maintained.  This is achieved through the use of long term contracts and through the use 
of investment into iron ore producing assets.  Similarly, since the production of iron ore can 
involve large upfront capital outlays the iron ore producers welcome investment by the steel 
manufacturers and also seek security of demand in order to justify the initial capital outlays.  As 
an example the Provider owns 85% of the Mount Newman, the Mount Goldsworthy and the 
Yandi Joint Ventures – with ‘CI Minerals – Itochu’ owning 8% and Mitsui Iron Ore owning the 
other 7%.  The Provider also owns 65% of ‘Mining Area C, Deposit C’, with POSCO (the Korean 
steel company) owning 20%, and CI Minerals – Itochu and Mitsui Iron Ore owning 8% and 7% 
respectively.  

 
9.11 It is therefore regarded as a benefit to both parties if long term contracts are put in place that 

guarantee a given level of demand for the producer and supply for the steel manufacturer.  
Although the exact contractual relationship between the iron ore producers and the steel 
manufacturers is commercially confidential information, it is estimated that somewhere in the 
region of 70% of all seaborne trade takes place under long term contractual arrangements. 

 
9.12 Under such arrangements the contract duration is usually between 3 and 7 years, and there are 

complex contractual mechanisms to determine how the price paid for the product should be 
varied to reflect variations in the quality of the ore compared to the initially agreed specifications.  
However the reference price against which the variations are made is altered on an annual basis 
with the exact amount by which the reference price goes up or down determined by the result of 
the annual round of negotiations that takes place between the iron ore producers and the steel 
manufacturers.  From 1987 until 1999, that annual settlement usually took place in Tokyo, 
between an Australian iron ore producer and the Japanese steel mills that acted collectively as a 
cartel under the leadership of Nippon Steel. 

 
9.13 There is no formal mechanism that requires the settlement price to be settled in Tokyo or that 

the producer must be an Australian producer.  For example in 1993 a settlement was reached 
between SNIM (an iron ore producer in Mauritius) and French steel manufacturers.  Typically the 
negotiations started in October and a settlement was usually reached by January.  For the 
Japanese market, the variation usually comes into effect at the beginning of April, which is the 
beginning of the Japanese financial year. 

 
9.14 Since 1999, agreement between the Japanese steel mills and the Australian miners has not 

been reached during January, and negotiations have dragged on until March or even later.  As a 
result, settlement agreements have eventually been reached in Europe and this has resulted in 
the negotiations between the Japanese steel mills and the Australian miners ultimately settling 
on this same annual increment.  This first happened in 2000, when SNIM settled with the French 
steel manufacturers.  Thereafter it took two further months before Robe River Iron Associates 
settled on the same increase with the Japanese steel mills.  Since then CVRD has in effect set 
the price by settling in Europe first because the Australian iron ore producers have been unable 
to reach a settlement on a timely basis. 
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9.15 Thus, the majority of seaborne iron ore is sold under long term contracts.  The price paid for the 

iron ore is referenced to the outcome of annual negotiations that take place between iron ore 
producers and their customers the steel producers.  Because the volume of iron ore flowing from 
Australia to Japan exceeds the flows of iron ore between any other two countries it has been 
traditional for the settlement to take place between the Japanese steel mills and either one of 
the two major Australian producers. 

 
9.16 This arrangement has broken down in recent years as the current Australian duopoly has 

attempted to leverage its dominant market position in Asia to try to extract higher prices from the 
Japanese.  The situation has been exacerbated by three further factors: 

 
(1) The consolidation of the Australian producers that resulted from Rio Tinto Limited’s 

acquisition of Robe River Iron Associated in 2000. 
 

(2) The continuation of a deliberate strategy on the part of the Japanese to decrease 
sourcing from Brazil and increase it from Australia because of the significant cost 
advantages that Australia enjoys – this has seen Australia’s share of the Japanese 
market rise from around 46% in the early 1990s to its current level of over 60%. 

 
(3) The weakening of the Japanese cartel that resulted from the merger of Kawasaki Steel 

and NKK to form the JFE Steel Corporation in 2001 – effectively creating a 
counterweight to the dominance of Nippon Steel. 

 
9.17 This is not an arrangement that can be characterized as a market in which prices are 

determined by the outcome of effective competition.  The price of the vast majority of seaborne 
traded iron ore is determined by negotiations between a duopoly, being the two Australian 
producers, and a cartel being the Japanese steel mills acting collectively, or between CVRD 
(being the third member of the triumvirate that forms an oligopoly controlling prices) and 
European steel mills.  The Japanese have used a combination of collective bargaining and the 
incentive of offering greater volumes to whichever member of the duopoly settles first as the 
mechanism by which they have sought to extract lower prices. 

 
9.19 The Australian producers are able to act as a duopoly restricting the supply of the lowest cost 

iron ore in the Pacific region because of the control they exert over the essential infrastructure.  
A Declaration of the Service would allow the development of markets in Iron Ore Tenements and 
Iron Ore Production which would lead to a new source of supply from within the Pilbara that 
could act as a competitor to this duopoly.  These competitors would be able to enter into long 
term contracts with steel manufacturers on terms not necessarily tied to the existing annually 
negotiated settlements thereby considerably increasing effective competition.  Moreover the new 
developments listed in Paragraph 10 of these Supplementary Submissions will result in new 
long term contracts becoming available for the new entrants to compete for. 
 

 
 
10. NEW DEVELOPMENTS 
 
10.1 The recent emergence of the Chinese economy as a significant factor in the market for 

seaborne iron ore will have a profound impact on the market.  The substantial growth being 
experienced by the Chinese economy, and in particular measures designed to accelerate 
development through all the regions of China rather than just the coastal trading area has 
resulted in a dramatic increase in the demand for steel and therefore in demand for iron ore from 
which to make the steel. 

 
10.2 In terms of Chinese demand for imported iron ore, the growth is being further leveraged by both 

the poor quality of domestically produced iron ore and the difficulties associated with increasing 
levels of production of this indigenous ore.  Most independent forecasters of the likely Chinese 
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demand for iron ore expect imports to rise from their current levels of around 140Mtpa to over 
twice that level by the beginning of 2010.  Looking further out the requirement for iron ore is 
expected to continue growing towards a long term potential import requirement of at least 
700Mtpa as the demand for steel brought about by the continuing urbanization and 
industrialization of China. 

 
10.3 This means that the potential for new entrants to have a competitive impact on the market is not 

restricted by the predominance of long term contracts (which would have effectively excluded 
them) because the volume of new business expected to be transacted will create the 
opportunities for competitively priced ores to compete for this new business.  This massive 
demand for iron ore emanating from China has not only opened up the opportunity for potential 
new entrants to enter the market but, it will also undoubtedly end up altering the very nature of 
the market.  Chinese imports will soon exceed Japanese imports which will in turn create 
pressure for the annual price setting negotiations to shift from Tokyo to Beijing. 

 
10.4 It is within this context that the Chinese regard the control exercised by just two companies over 

the supplies that are required to sustain the continuation of the growth path that China has set 
for itself with a mixture of concern and anxiety.  Concern because the cheapest option for supply 
is controlled by a duopoly which is arguably more interested in limiting the growth in supply in 
order to boost prices.  Anxiety because that duopoly has been arguably more concerned to 
exclude potential competitors, particularly by ensuring that the potential capacity of the transport 
infrastructure remains constrained at all times, such that they have been unable to respond to 
the recent requirements of the Chinese. 

 
10.5 Despite the geographic advantage that the Australian producers enjoy supplying to China, the 

Australian producers have nevertheless suffered a decline in their market share.  Australia has 
not been able to increase its levels of production to meet the Chinese demand.  Australia’s 
market share has declined from over 60% in the early 1990s to below 40% currently.  This 
situation has come about because of this Australian duopoly which controls the infrastructure 
required to exploit the iron resources that exist in the Pilbara.  Both companies have apparently 
managed capacity expansion in a manner that ensures that it is always and only at the minimum 
capacity required to service their immediate requirements. 

 
10.7 A Declaration of the Service will encourage the development of new sources of iron ore supply 

for China.  These new sources will be able to gain access to the Chinese markets and to 
capitalize on the considerable competitive advantage brought about by the lower freight costs 
from Australia as compared to Brazil.  This will help to reverse Australia’s declining share of the 
Chinese market and the consequent loss of royalties and export revenues.  New Australian 
entrants can then compete aggressively to displace contracts that have been lost to CVRD and 
to earn the majority share of the new incremental contracts expected to be awarded in future. 

 
11. ACCESS IS RESTRICTED DESPITE THIRD PARTY OBLIGATIONS UNDER STATE 
 LEGISLATION  
 
11.1 The State of Western Australia granted rights to build railways in exchange for the obligation to 

allow third party access to the railways.  In the case of the Provider this obligation is clearly 
enshrined in the Iron Ore (Mount Newman) Agreement Act 1964, and requires access to be 
granted to third parties even if those third parties are competitors to the Provider seeking to use 
the Service to transport iron ore.  
 

11.2 The third party access obligations were further reinforced by the Rail Transport Agreement 1987 
which was introduced in an attempt to ensure that the intention of original third party access 
obligations,  contained in clause 9(2)(a) of the iron Ore (Mount Newman) Agreement Act 1964, 
were made effective.  However notwithstanding these obligations the Provider continues to 
obfuscate on the provision of third party access. 
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12. A DUOPOLOY CONTROLS RESOURCE EXPLOITATION IN THE PILBARA 
 
12.1 The existing rail infrastructure which runs from the interior of the Pilbara to the coast, which 

represents the only economically viable way to transport iron ore, or indeed any other mineral 
resource requiring bulk handling facilities, is controlled by just two groups. 

 
12.2 The Provider, through its subsidiaries, controls both the Mount Newman and the Mount 

Goldsworthy railway lines, parts of which comprise the Facility which FMG is seeking to have 
Declared.  Rio Tinto Limited, through its subsidiaries Hamersley Iron Pty Ltd and Robe River 
Iron Associates owns the Pilbara Railroad Company.  This company was established to 
integrate the various rail networks of Hamersley Iron and Robe River into a single operation and 
operates and maintains the network on their behalf.  The control that this duopoly exerts over 
the development of iron ore resources from within the Pilbara region is in effect total. 

 
12.3 The only other iron ore producers located in the interior of Western Australia are in the Yilgarn 

region.  Portman Iron Ore Ltd uses a public rail system and private rail hauliers to transport its 
ore from Koolyanobbing to the port of Esperance.  And Mount Gibson Iron Ltd also uses existing 
road and rail facilities to transport its iron ore to the port of Geraldton. 

 
12.4 Despite the existence of significant iron ore deposits throughout the Pilbara region, no other 

company (other than the existing duopoly) has yet managed to exploit these resources because 
without the existence of suitable transport systems the deposits are regarded as uneconomic to 
develop.  These iron ore deposits are not inherently any more uneconomic than most of the 
existing mining operations.  Indeed there are arguments to suggest that the complacency of the 
existing incumbents has led them to ignore the potential to mine lower grade resources which 
can be accessed very cheaply and then through the use of processing techniques achieve an 
acceptable grade of iron ore at a cheaper overall cost. 

 
12.5 The difference between the economic and uneconomic deposits is that the existing mining 

operations are owned by the owners of the railway systems.  Therefore they have access to a 
rail system by which to transport their iron ore to export facilities on the coast.  Other deposits 
that happen to be located conveniently close to existing transport infrastructure cannot be 
developed because access to that transport infrastructure is denied. 

 
12.6 The central core of FMG arguments concerning the competitive benefits that would follow from 

the granting of the Declaration is that the Provider not only acts as a monopsonist preventing 
upstream development from occurring in the hinterland around its railway lines, but that it 
effectively also acts as part of a duopoly that controls all the rail transport routes out of the 
Pilbara. 

 
13. IMPACT IN LABOUR MARKETS 
 
13.1 The effects of this duopoly run wider than merely the suppression of the development of mineral 

resources in the Pilbara.  The Provider and Rio Tinto Limited are also of such significance as 
employers in the Pilbara region that they collectively have a major impact on the labour markets 
of the region.    
 

13.2 Employees of both companies find themselves in the position of having little choice but to work 
for one of these two companies if they wish to remain in the region.  To the extent that a 
Declaration would achieve open access to the rail system and enable other companies to enter 
the markets both upstream and downstream from the bottleneck facility there would be 
complementary development in markets that would in turn service these markets.  In particular 
the entry of new competitors into the labour markets would have a competitive impact within the 
Pilbara region.  In short employees would have more choice.  
 

13.3 Employees have little by way of employment prospects outside the two major employers.  This 
then engenders a reluctance to relocate precisely because of that restricted choice.  (It is 
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regarded as better to leave the family at home and fly in and out, than to relocate and expose 
oneself to limited employment choice).  This undermines the growth possibilities of the Pilbara 
economy.  

 
14. IMPACT IN THE IRON ORE MARKET  
 
14.1 The Provider and Rio Tinto Limited appear to have settled into a complacent equilibrium which 

implicitly recognizes that in oligopolistic situations price competition produces no benefits.  
Indeed given the way that the annual price setting negotiations take place – with the producers 
seeking to justify price rises on the basis of their costs there is little to be gained in directing 
effort towards further cost reductions in these areas – especially when the customers often have 
a share in the ownership of the mines and so will be aware of initiatives designed to reduce 
costs.  
 

14.2 This complacency runs so deep that the incumbents have in the past mismanaged the 
resources that they controlled by simply developing the better quality deposits which 
commanded the premium prices and ignoring the potential to use those higher quality deposits 
to blend with lower grade ores in order to produce much larger amounts of acceptable quality 
ores.  Only as the higher quality ore bodies approached the end of their lives were measures 
taken to start blending in order to include the lower quality ores.  This not only extends the life of 
the premium ore body it also enables poorer ores, that without blending would not be capable of 
being sold, to be exploited.  This opportunity to utilize lower quality ores that would otherwise be 
unsaleable has been lost in relation to all the premium ores that were sold in the past without 
such blending taking place. 

 
14.3 The emphasis in the past was on competing by offering a high quality product rather than 

concentrating on the value in use.  The reason for this was that price competition makes no 
sense to an oligopolist.  So competition, such that there is, finds its outlet in various forms of 
non-price competition such as premium quality offerings – a classic symptom of oligopolistic 
competition as opposed to genuinely effective competition at work. 

 
14.4 If the Pilbara was opened up to new entrants, new technologies and new marketing strategies 

would be introduced.  The best iron ore extraction technologies available around the world would 
compete to deliver the “best value in use” out of all the potential iron ore deposits.  “Best value in 
use” is where the price that the ore is sold for more than offsets the disadvantages of the 
contained impurities and so delivers a better value in use than a higher quality ore.  New 
marketing strategies would involve selling this concept more aggressively to the steel producers. 
This contrasts to the current situation where access is controlled by the absence of available 
transport and the incumbents look for the highest quality ores with less concern for the mining 
costs because they can be passed onto the customer. 

 
14.5 New entrants into the iron ore business of the Pilbara would in any event introduce genuine 

competition into the market as they competed for the new business opened up by the expansion 
in demand emanating from China.  A demand that the existing incumbents have been unable to 
respond to because of their apparent strategy of restricting the capacity of their infrastructure to 
prevent third party access.  This has allowed their international competitors to steal market 
share in what will be the most important market of the future – China.  The Australian market 
share of Chinese iron ore imports has fallen from over 60% to under 40% as a result.  
 

14.6 The incumbents allow a situation to persist where large amounts of capital are tied up in 
infrastructure which could more profitably be directed elsewhere were it not for the fact that loss 
of control would open the way for competitors to enter the dependent markets.  The opportunity 
to rationalize the existing infrastructure is being missed.  Furthermore the opportunity for 
independent service providers to offer more efficiency through the contracting out of some 
services (such as haulage) cannot be realized because of the exclusive control over the 
infrastructure is exercised as a mechanism by which the duopoly maintains control and excludes 
others. 
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15. THE POSITIVE COMPETITIVE IMPACT OF A DECLARATION 
 
15.1 In summary therefore the Applicant submits that a Declaration would:  

 
(1) Open up all the markets upstream from where the control is exerted and introduce 

competition progressively downstream as new entrants compete for the expanding 
volume of long term contracts emanating from China. 

 
(2) Inject real and robust competition into the current arrangements which don’t create 

effective competition, and have the potential to get worse rather than better as the centre 
of gravity shifts from Tokyo to Beijing. 

 
(3) Remove the unnecessary capacity restraints over the longer term as the option value 

inherent in maintaining an element of surplus capacity replaces the current imperative to 
restrict capacity expansion. 

 
(4) Bring about the possibility of a restructuring of the transport infrastructure so as to exploit 

the efficiencies that a rationalised rail infrastructure has the potential to create. 
 

(5) Boost Australia’s market share of the iron ore market in Asia as Australian producers 
increase their market share in Asia capitalizing on their inherent geographic advantages. 

 
(6) Introduce new technologies and new marketing strategies that would encourage more 

development in the Pilbara as low cost resources are unlocked to create yet more value 
for Australia. 

 
(7) Enable Australia to reclaim its lost share of the Chinese iron ore market.  This is a 

market expected to grow, eventually, to a level in excess of 700 million tones per year.  
The difference between the current market share of below 40% and the potential market 
share of over 60% (which used to prevail) will be worth an additional $A3.5bn in export 
revenues and royalties of perhaps A$175m when the Chinese market potential is 
realized.  
  

(8) Create more sustainable employment in the Pilbara and a total of perhaps an extra 2000 
jobs created in Western Australia. 

 
15.2 Furthermore the impact of a Declaration is not confined to iron ore related markets.  The 

existence of a rail system running from the centre of the Pilbara to export terminals on the coast 
offers the potential for any other number of export businesses to be developed.  Other mineral 
resources or indeed any other products requiring transport could gain from access being made 
available through a declaration. 

 
 
 
 

 
_________________________________ 
ANDREW FORREST 
FORTESCUE METALS GROUP LIMITED 


