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1 Executive Summary 

Glencore has made an application to the National Competition Council for a recommendation to 

declare services provided by Port of Newcastle Operations to third parties, namely, cargo owners 

and ship agents on behalf of ship owners and charterers. 

 

The services comprise access to the channel and berthing boxes at the coal terminals at the Port of 

Newcastle. 

 

The key asset used to provide the services - the channel - is not capacity constrained.  There is excess 

channel capacity. 

 

Port of Newcastle Operations must provide the services or risk the State of New South Wales 

terminating its lease of the Port assets and Port of Newcastle’s equity investment being written 

down to zero.   

 

The price of the services is subject to statutory price monitoring by the State, under the Ports and 

Maritime Administration Act 1995 (NSW).  The statutory regime requires transparency and regular 

reporting.  The statutory regime allows for independent price inquiries to be conducted by the 

Independent Pricing and Regulatory Tribunal and, consequently, contains an implicit threat of heavy 

handed regulation by Independent Pricing and Regulatory Tribunal. 

 

Contrary to the Applicant’s assertion, the contractual and statutory regime and the implicit threat of 

heavy handed regulation are real and effective.   

 

Light handed regulation is the preferred approach to regulating economic infrastructure in Australia, 

such as port channels, that do not exhibit strong network economies. 

 

Declaration of the services cannot improve on Port of Newcastle Operations’ obligations to the State 

to provide physical access to shipping or the berthing boxes, or affect the available capacity of the 

channel.  Access is assured and is not in dispute.   

 

Port of Newcastle Operations characterises Glencore’s application as a pricing dispute. 

 

The current prices of the services (including navigation services, wharfage, and security charges) 

contribute less than 1% to the cost of delivered export coal, and remain commensurate with 

historical price levels. 

 

Attachment 1 sets out a schedule of historical port prices since FY91.  Aside from the current price 

increase implemented on 1 January, 2015, the real prices for the services have been in decline for 

over 20 years. 

 

This has occurred as the services offered at the Port have improved.   

 

Even if the prices of the services had only increased by inflation for each of the last 20 years, the 

prices would be significantly higher than those being charged by the Port of Newcastle Operations 

today. 

 

The recent changes in prices at the Port, which seem to have triggered the Application, are a once-

off restructure and realignment of prices at the Port following more than 20 years of substantial 

under recovery. 
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Port prices are fair and reasonable for Port users.  They are necessary for investment in the Port and 

the operation of the Port in a way that is consistent with the economic efficiency objective set out in 

section 44AA of the Competition and Consumer Act 2010 (Cth).   

 

Declaration of the services would not increase certainty for marginal coal producers.   Coal 

producers will continue to face significant uncertainty because they operate in a global, highly 

volatile and competitive commodity market that is impacted by changing economic circumstances, 

market interventions by governments in destination countries (often to support domestic suppliers 

or to further emission and climate change policies), fluctuations in the coal price, currency 

movements, changing landside and sea freight costs and changing mine operating costs. 

 

Moreover, how the parties (the Australian Competition and Consumer Commission, Port of 

Newcastle Operations, and all the users of the Port) respond to the incentives created by declaration 

would introduce a new set of uncertainties.   

 

All of the previous applications for declaration under Part IIIA of the Competition and Consumer Act 

(except for the Sydney Airport case)1 have involved a situation where parties were not able to gain 

any access to the services.  In those cases, granting access would have allowed those parties to 

become new entrants in one of the dependent markets.   

 

In contrast, in this case, Glencore is not seeking access or increased access to the services to enter 

any of the dependent markets.  In fact, all of the dependent markets are at least workably 

competitive.  Access or increased access to the services would not promote a material increase in 

competition in any of them. 

 

Declaration would not promote increased competition in the market for financing coal mining 

projects in the Hunter Valley (should such a market exist) because Port charges do not materially 

impact the highly competitive nature of financing markets or investor confidence in coal projects.  

This is supported by Ms Cecilie Naess’ expert report to the Port of Newcastle Operations, dated 17 

June 2015, a copy of which is in Attachment 7. 

 

Declaration would not promote increased competition in any of the other dependent markets 

claimed in the Application, specifically the coal export market, authority market, commercial 

shipping market, infrastructure market and specialist services market. 

 

Declaration would be contrary to the public interest.  It would increase the regulatory burden 

without any countervailing benefit to the public.  It would risk adversely impacting the flexibility and 

reliability of the services and the continued success of the Port to deliver those services to the 

Hunter Valley. 

 

Please note that the Applicant contends that cargo owners and shipowners pass the costs of the 

services back to producers either directly or indirectly through coal prices.  Whilst there is no direct 

correlation between the cost to them of the services and coal prices, Port of Newcastle Operations 

has taken the possibility into account in this submission in light of current cyclical weakness in coal 

prices. 

 

                                                           
1
 Unlike this Application, the Sydney Airport case involved price discrimination and the dependent market was 

a duopoly. 
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2 Recommendation not to declare 

Port of Newcastle Operations Pty Limited (as trustee of the Port of Newcastle Unit Trust) (“Port of 

Newcastle Operations”) submits that the Council should make a recommendation to the designated 

Minister not to declare the services the subject of Glencore Coal Pty Ltd’s (“Glencore” or  

“Applicant”) Application (“Application”) because: 

 

• declaration would not promote a material increase in competition in any dependent market; 

and 

 

• declaration would be contrary to the public interest. 
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3 Context 

3.1 The Port 

Port of Newcastle Operations is the manager of the private Newcastle Port (“the Port”) under a 98 

year sublease which commenced on 30 May 2014.  

 

The NSW Government retained regulatory oversight of the Port as well as responsibility for a range 

of maritime safety and security functions, including emergency response, the Harbour Master, Port 

Safety Operating Licence and pilotage functions. 

 

The Port handled approximately 164 million tonnes of trade in 2014 and 2,169 vessel visits.  This 

included 159 million tonnes per annum (“mtpa”) of coal exports in 2014 and 1,717 coal vessel visits. 

 

3.2 Capacity and coal volumes in the Hunter Valley 

Coal export volumes have grown from 67.8 mtpa in 2000 to 159.4 mtpa in 2014, and are forecast to 

be 164 mtpa in 2015. 

 

Historically, terminal capacity and below-rail track capacity have constrained coal volumes.  Growth 

in coal volumes has been, and will continue to be, inextricably linked and wholly dependent on the 

success of existing Australian Rail Track Corporation access undertakings to the Australian 

Competition and Consumer Commission (“Commission”) for track, discussed further below at 

section 14.1, and the Commission’s authorised capacity framework arrangements for terminal 

access.   

 

 

Figure 1:  Capacity, coal volume, coal prices and Port pricing 
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Continuous growth in coal volumes shipped through the Port throughout this period has been 

achieved despite coal price volatility. 

 

Port of Newcastle Operations has currently modelled channel capacity in excess of 325 mtpa, and 

there is no channel capacity constraint.   

 

Terminal capacity is currently 211 mtpa and below rail track capacity is currently 182.9 mtpa.  It is 

widely anticipated that Newcastle coal export volumes will continue to be optimised within the 

constraints of track and terminal capacity well into the future. 

 

Figure 2: Changes in volume of coal shipped, coal prices and Port pricing 

 
 
Note 1: Vessel Assumptions, Vessel Size 58,000 GT, 92.5k tonnes of coal onboard 

 

Port charges have increased on average from 35 cents per tonne in 2000 to 51 cents per tonne in 

2015, and remain less than 1% of the cost of delivered export coal. 

 

As can be seen from  

 

Figure 2, there is no historical relationship between changes in coal export prices and Port prices. 

 

3.3 Vessel movements 

Despite the growth in coal volumes shipped through the Port, the number of vessel visits since the 

mid 1990’s shows relatively more moderate growth.  A summary of total vessel visits at the Port 

since 1995/96 is set out in Figure 3 below.   

 

After initially peaking through the late 1990’s, the number of vessel visits declined with the closure 

of BHP Steelworks and the resultant end of iron ore imports through the Port.  Since 2006/07 visit 

numbers have increased again in line with coal volumes and below-rail and terminal capacity 

expansions.  In more recent years, there has been a small increase in larger coal vessels, but the 

average vessel size of 58,000 GT has not materially changed over time. 
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Figure 3: Annual ship visits 

 
 

3.4 Pricing 

Attachment 1 contains a summary of prices at the Port applicable to the coal trade since 1991, 

including the current prices which became effective from 1 January 2015.   

 

Port of Newcastle Operations implemented a one-off pricing restructure and realignment (the first 

for 20 years), which took effect on 1 January 2015.  This followed a careful and rigorous assessment 

of the cost of service, based on the kind of principles that would be applied by a regulator, with the 

aim of ensuring that the revised pricing reflects no more than the efficient costs of providing the 

services including a return on assets commensurate with the regulatory and commercial risks 

involved.  The one-off pricing change takes into account the costs of owning, operating and 

maintaining Port assets including the channel, dredging, survey operations, vessel scheduling, 

navigation aids, wharves, jetties, breakwaters, roadways, railways and other fixtures, plant and 

equipment. 

 

The key changes involved in the pricing restructure and realignment were: 

 

• removing the two tiered navigation services charge and replacing it with a flat rate / GT for 

coal vessels; 

 

• removing the maximum navigation services charge for large coal vessels; and 

 

• implementing a 3.9% increase on other statutory charges at the Port. 

 

The previous two tier price and cap structure was not reflective of the operational or commercial 

realities of the Port’s operations. In the current unconstrained port capacity environment there is no 

efficiency or other basis to provide discounted or capped fees for larger vessels while relatively 
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disadvantaging smaller vessels.  A benchmarking review also established that flat pricing structures 

were relatively common for commodity export ports. Coal vessel port charges pre and post the 

pricing restructure and realignment are set out below in Figure 4. 

 

Figure 4: Coal vessel Port charges - pre and post pricing one-off restructure and realignment 

 Pre price 

increase 

2014 

Post price 

increase 

2015 

NSC First 50,000 Per GT  $0.4292 $0.6900 

NSC Above 50,000 Per GT  $0.9656 $0.6900 

Max NSC Charge Cap  $45,633.68 None 

     

Coal Wharfage Per tonne  $0.0656 $0.0682 

     

Security Per visit  $447.27 $463.75 

 

Navigation services charge (“NSC”) and security charges are invoiced to the ship agent on behalf of 

the ship owner or charterer.  Wharfage charges are invoiced to the cargo owner. 

 

The impact of the pricing restructure and realignment implemented on 1 January 2015 across the 

range of vessel sizes per visit and per tonne is set out in Attachment 2 and represented in Figure 5 

and Figure 6 below. 

 

Figure 5:  Coal vessels by GT and average Port charges per tonne of coal in each class and post-

pricing one-off restructure and realignment 
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As set out in Attachment 2 and represented in Figure 5, on a cost per tonne of coal basis, total Port 

charges are now in the range of 48 cents to 53 cents for all sized-vessels up to a Post Panamax / 

Cape size vessel of GT 80-90,000.  Port of Newcastle Operations understands larger coal vessels may 

be utilised from time to time when they are available at competitive charter rates despite loading 

limitations arising from the maximum depth of the channel as promulgated by the Harbour Master 

from time to time.  Whilst this can lead to a higher Port charge on a per tonne of coal basis for the 

larger vessels of 90-110,000 GT, from Port of Newcastle Operations’ perspective, the larger vessels 

consume more planning and scheduling resources, require outward movement within limited or 

restricted tidal windows, and utilise the full depth of the channel. The restructured Port prices now 

reflect these operational and commercial realities as appropriate. 

 

As set out in Attachment 2, on a cost per coal tonne basis, total Port charges are 51 cents for an 

average sized coal vessel of 58,000 GT with 92,500 tonnes of coal on-board, this equates to an 

increase of 14 cents per tonne. 

 

Figure 6:  Coal vessels by GT and average Port charges per vessel visit pre and post-pricing one-off 

restructure and realignment in each class 

 
 

As set out in Attachment 2 and represented in Figure 6, on a cost per coal visit basis, total Port 

charges are now in the range of $22,665 to $82,981 depending on size from Handymax, increasing 

for Panamax, Post Panamax through to Cape size vessels of GT 110,000. 
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As set out in Attachment 2, on a cost per coal visit basis, total Port charges are $46,841 for an 

average sized coal vessel of 58,000 GT with 92,500 tonnes of coal on-board, this equates to an 

increase of $12,149 per visit. 

 

Pricing for the services under the previous port manager was well below market rates and had not 

been subject to annual price reviews.  There had been a 20 year period of substantial under recovery 

while the Port was operated by the State with only minimal price adjustments made by the previous 

State owned port manager over this 20 year period.    

 

As an example, in the 19 year period from July 1995 to July 2014, the NSC was only increased by 

1.2% in total.  Inflation adjustments in accordance with the Sydney All Groups Consumer Price Index 

(“CPI”) applied through this period would have resulted in increases in the NSC of 73% over this 

period.  Alternatively, inflation adjustments in accordance with National Coal Industry Producer Price 

Index (“PPI”) applied through this period would have resulted in increases in the NSC of 94%. 

 

For an average sized coal vessel of 58,000 GT with 92,500 tonnes of coal on-board, the average 

historical total port charges per visit (in real and nominal terms) since 1991 are represented in 

 Figure 7.  Please note that Port of Newcastle Operations has excluded Pilotage charges from the 

current and historical analysis as it is now charged by the Port Authority of New South Wales. 

 

Figure 7:  Total Port charges per vessel visit (real and nominal) – FY91 to CY15 (58,000 GT / 92,500 

tonne of coal)   

 
 

Port of Newcastle Operations’ current prices are consistent with the levels of the nominal prices in 

the early 1990s and substantially lower than the real prices (CPI adjusted) throughout the early 

1990s. 

 

Port of Newcastle Operations’ pricing is reasonable and comparable to the nearest comparative 

port.  Port Kembla is the nearest comparative port.   

 

Port charges remain a small component of the total delivered cost of coal.  A summary of the impact 

of Port charges as a percentage of coal price over the timescale is set out at Figure 8.  As can be seen 

from Figure 8, overall, Port prices as a percentage of the coal price per tonne have decreased 

significantly from the 1990s levels. 
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Figure 8:  Total port charges as a percentage of coal price 

 
In terms of the total costs of buying and importing coal, Port prices are now approximately 0.65% of 

the coal price per tonne, which is lower or comparable as a percentage of the coal price for all the 

years between FY91 and FY04.  

 

While Port charges remain a minor component of total delivered cost of coal, Port of Newcastle 

Operations is mindful that coal producers operate in a global, highly volatile and competitive 

commodity market and are subject to uncertainty arising from changing economic circumstances, 

global emission and climate change policies, fluctuations in the coal price, currency movements, 

changing landside and sea freight costs and changing mine operating costs.  

 

An illustrative example of these costs is set out in Figure 9. 
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Figure 9:  Estimated costs - Newcastle coal - $AU 

 
Source:  Port of Newcastle Operations 

 

As can be seen from Figure 9, Port charges (navigation, security, and wharfage) are a very small 

component of the total delivered cost of coal and are simply too small to create any material 

uncertainty or impact on competition.  Whilst the exact breakdown for each individual producer and 

buyer would vary, Figure 9 shows the relative importance of Port charges for an average producer in 

the Hunter Valley.  Port of Newcastle Operations recognises, as can be seen from Figure 29, that 

mine costs can vary considerably.  However, the relative importance of Port charges would not be 

materially different for each producer.   

 

Port of Newcastle Operations accepts that total costs are relevant to the decision to develop a mine 

or to expand a mine.  However, a 14 cents per tonne of coal increase is within prudent analysis 

margin of error and will not determine whether the mine will be opened or expanded (please see 
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the expert report prepared by Ms Cecilie Naess to the Port of Newcastle Operations, dated 17 June 

2015, in Attachment 7).  

 

Figure 10: Compositions of estimated costs – coal buyers and coal producers 

 
 

3.5 Advance notice of prices in 2016 

As part of the one-off pricing restructure and realignment, Port of Newcastle Operations has 

provided advance notice of a further 3.9% increase in charges for 2016.   
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3.6 Certainty 

The Application is based, in part, on a claim that declaration would result in increased certainty 

because it would remedy a lack of regulatory oversight over future pricing at the Port. 

 

There is no basis for this claim.  Port of Newcastle Operations is subject to regulatory oversight by 

the State of New South Wales.  The oversight is enshrined in State legislation – the Ports and 

Maritime Administration Act 1995 (NSW) (“PAMA Act”) and PAMA Regulations as well as the 

Independent Pricing and Regulatory Tribunal Act 1992 (NSW) (“IPART Act”). 

 

Under that legislation, amongst other things: 

 

• Port of Newcastle Operations must report all proposed increases in its prices to the Minister 

for Roads, Maritime and Freight in advance of implementing them and must provide a 

report each year to the Minister on its prices; and 

 

• the Minister may refer Port of Newcastle Operations’ prices to the Independent Regulatory 

and Pricing Tribunal (“IPART”) for investigation.  An investigation by IPART carries with it the 

implicit threat of heavy handed regulation. 

 

• IPART may request the Minister to refer prices to it for an inquiry. 

 

The threat of heavy handed regulation is real and effective.  It has caused Port of Newcastle 

Operations to constrain its prices below what it believes would result from heavy handed regulation. 

 

The Productivity Commission (“PC”) has consistently found, and Australian Governments have 

accepted, that the light-handed monitoring regime introduced in 2002 to Australia’s airports is 

effective, and is preferable to heavy-handed regulation (including deemed declaration). The PC’s 

approach to airports applies equally to the Port of Newcastle, and by analogy would support 

maintenance of the existing light-handed regime over declaration or some other form of heavy 

handed regulation. 

 

Similarly, the PC has found that there are constraints on the exercise of market power by airport 

operators that warrant light handed rather than heavy handed regulation, and the Victorian 

Essential Services Commission (“ESC”) has found in the context of its 5 yearly reviews of Victorian 

ports regulation that the choice of light-handed rather than heavy-handed regulation should be 

made where although substantial market power may exist, it has not been exercised.2 

 

3.7 Access or increased access would not increase competition in any market 

There is no credible evidence to support the Applicant’s submission that Port of Newcastle 

Operations’ prices have had any effect on the availability of financing for new or existing coal mines 

in the Hunter Valley, including marginal mines.  The eight coal mines in the Hunter Valley which have 

announced decisions to close or mothball operations from 2013 to present, predominantly 

announced their decisions before the Port announced the pricing restructure and realignment.  

None of the seven coal mines in the Hunter Valley, which have announced decisions to close or 

mothball operations from 2013 to the present, referenced Port charges as a factor, with most of the 

decisions being announced before the Port announced the pricing restructure and realignment. 

                                                           
2
 Productivity Commission 2013, National Access Regime, Inquiry Report no. 66, Canberra, at page 278; 

Essential Services Commission Victoria, Review of Victorian Ports Regulation 2014 Final Report and 2009 Final 

Report. 
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Further, Whitehaven Coal completed financing for its mines in the Gunnedah Basin (part of the 

Hunter Valley catchment area) earlier this year, well after the announcement and subsequent 

implementation of the new charges at the Port.  From the ASX continuous reporting made by 

Whitehaven, it appears that Port pricing or access was not a material issue during its financing 

process.  Mr Paul Flynn (Managing Director and CEO of Whitehaven Coal) said recently: 

 

 “[t]he fact that Whitehaven secured a $1.4 billion refinancing of its debt facility earlier this 

year (on more favourable terms than the facility it replaces) with a syndicate of major 

Australian and international banks, reflects their confidence in the project and the industry.”3 

 

Port charges represent less than 1% of the total delivered cost of coal from the Hunter Valley. The 

impact of the Port charges on the delivered cost of coal is negligible and is not material to decisions 

to close or mothball mines or to open new mines or expand existing operations.  Whilst including 

Port prices on a due diligence list or report may be prudent, Port prices are not material to the 

factors that result in a final investment decision in respect of a coal mine. 

 

It is also noted that lenders are likely to be aware that access to Port of Newcastle’s channel is 

guaranteed. Port of Newcastle Operations must provide the services or risk the State of New South 

Wales terminating its lease of the Port assets and the Port of Newcastle’s equity investment being 

written down to zero. 

 

Exports of coal from mines in the Hunter Valley are increasing, and are forecast to continue to do so, 

notwithstanding the downturn in the global prices for coal and the one-off pricing restructure and 

realignment.   

 

Irrespective of how the dependent markets are defined, access or increased access to the services 

would not increase competition in any of them.  Port of Newcastle Operations’ prices are currently 

being set so that they take into account the efficient costs of providing the services and include a 

return on assets commensurate with the regulatory and commercial risks involved.  

 

Consequently, Port of Newcastle Operations strongly believes the prices would not be lower in the 

counterfactual scenario relative to the factual scenario, and accordingly would not impact 

competition in any of the dependent markets.  Section 6 and 7 discuss the counterfactual and factual 

scenarios. 

 

3.8 Declaration would be contrary to the public interest 

Declaration would be contrary to the public interest. 

 

The State has adequate safeguards in place.  There are statutory safeguards in place in the PAMA Act 

and PAMA Regulation and there are contractual safeguards in place in the Port Lease (discussed 

further below in section 19).  There is also the threat of pricing regulation by the State of New South 

Wales under the IPART Act. 

 

Declaration would increase the regulatory burden without any countervailing benefit to the public.  

There would be increased compliance and administration expenses for the Port and users of the 

Port, in the latter case arising directly from participation in any arbitration by the Commission.  

There is also a risk that the outcome of any arbitration may interact with the statutory and 

contractual scheme put in place by the NSW Government. 

                                                           
3
 Statement by Paul Flynn, Managing Director and CEO, Whitehaven Coal on 15 June 2015. 
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Declaration could introduce barriers to investment, delays and execution risks to the extent that the 

process of agreeing to new projects or approving amendments to current arrangements could 

become subject to arbitration. This would run counter to the efficiency objective contained in the 

Part IIIA of the Competition and Consumer Act.  
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4 Port of Newcastle Operations’ commercial objective - 

maximising trade volumes through the Port 

Port of Newcastle Operations is committed to maintaining Newcastle’s position as a leading and 

efficient global scale coal export port, and facilitating continued growth and development of existing 

and new trades in a sustainable manner.  Port of Newcastle Operations will continue to work with 

stakeholders to identify and improve Port operations, safety and efficiency. 

 

Port of Newcastle Operations’ business depends on the continued success of customers of the Port 

and it has a commercial imperative to see all trades within the Port increase in volume. 

 

The commercial objective of Port of Newcastle Operations is to recover its efficient costs of 

providing the services (including an appropriate return on assets commensurate with the regulatory 

and commercial risks involved) over the medium to longer term through a combination of charges.  

 

To realise its commercial objective, Port of Newcastle Operations needs to provide open and 

competitively priced access to all access seekers and trades and invest in sufficient infrastructure to 

meet growing demand for throughput.   

 

Given the existing excess capacity in the Port, the Port seeks to encourage growth such that the Port 

will benefit through increased revenues as Port users increase levels of imports and exports through 

the Port. 

 

This situation is entirely analogous with that faced by the Australian airports industry since the late 

1990s.  Since then, major airports have sought to grow both the number of passengers and the 

number of airlines that use their airport, have invested heavily in terminal and airfield assets and 

have received only modest real price increases since prices were reset in 2002. Real price increases 

almost entirely related with new capacity or meeting safety and security requirements. 

 

Over the last 20 years, the Port has increased services and materially reduced real prices. 

 

4.1 No difference between Port of Newcastle Operations’ commercial objective in 

the counterfactual and factual scenarios 

Port of Newcastle Operations’ commercial objective of maximising trade volumes through the Port is 

likely to be constant in the counterfactual and factual scenarios. 
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5 No material increase in competition 

5.1 The statutory test 

The Council must not make a recommendation to the designated Minister to declare a service unless 

the Council is satisfied that all of the criteria in section 44G(2)(a) to (f) of the Competition and 

Consumer Act are met.  

 

Section 44G(2)(a) of the Act provides:  

 

“that access (or increased access) to the service would promote a material increase in 

competition in at least one market (whether or not in Australia), other than the market for 

the service”. 

 

5.2 Judicial interpretation of the statutory test 

The test is not whether declaration of the service would create those conditions, but whether access 

or increased access to the service would create the opportunities and environment for increased 

competition as identified by the Full Federal Court in the Sydney Airport case.  According to the Full 

Federal Court in that case, the test requires the Council to undertake: 

 

“a comparison of the future state of competition in the dependent market with a right or 

ability to use service [the counterfactual scenario] and the future state of competition in the 

dependent market without any right or ability or with a restricted right or ability to use the 

service [the factual scenario]”.4 

 

Section 44G(2)(a) was amended by the Trade Practices Amendment (National Access Regime) Act 

2006 (Cth) which added the requirement that the increase in competition promoted by access must 

be material. 

 

In its Fortescue Metals decision5, the Tribunal noted that it has always taken the position that 

criterion (a) required a non-trivial increase in competition, citing Sydney Airport (No 1),6 in which the 

Tribunal said (at [107]) that: 

 

“the promotion of competition involves a consideration that if the conditions or environment 

for improving competition are enhanced, then there is a likelihood of increased competition 

that is not trivial” 

 

5.3 The present case is distinguishable from past applications 

Importantly, all of the previous applications for declaration under Part IIIA of the Competition and 

Consumer Act (except the Sydney Airport case, which is distinguishable – see below) have involved a 

situation where the applicant was not able to access the services and contended that once it could 

gain access to the services it would be a new entrant in one of the dependent markets.   

 

                                                           
4
 Sydney Airport Corporation Limited v Australia Competition Tribunal [2006] FCAFC 146 at para 83 (“Sydney 

Airport case”) 
5
 Re Fortescue Metals Group Limited [2010] ACompT 2 at para 584 

6
 Re Sydney International Airport [2000] ACompT 1 (“Sydney Airport (No 1) case”). 
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In such cases, the assessment of criterion (a) is straightforward because access to the service in 

question is effectively being denied, and the provision of access may enable competition from 

additional parties entering dependent markets. Key cases in this regard include: 

 

• Sydney Airport (No 1), where Australian Cargo Terminal Operators Pty Ltd sought access to 

‘on airport’ freight aprons to enable it to enter the market for the provision of services 

involving the loading and unloading of aircraft; 

 

• in Re Services Sydney Pty Limited [2005] ACompT 7, where Services Sydney Pty Limited 

sought access to enable it to connect new sewers to Sydney Water's sewage reticulation 

network so that it could enter the sewage collection, sewage treatment and recycled water 

markets; and 

 

• the Fortescue Metals cases, where Fortescue Metals Group applied for access to rail lines 

operated by BHP Billiton Ltd and Rio Tinto Limited to enable it to enter the market for the 

provision of above rail haulage services to mining companies seeking to move bulk materials. 

 

However, in this case, the Applicant is not seeking access or increased access to the services to enter 

any of the dependent markets and all of the dependent markets are at least workably competitive.  

Consequently, declaration of the services would not promote a material increase in competition in 

any of them.  

 

The only case in which an applicant already had access to the services is the Sydney Airport case. In 

that case, Virgin Blue Airlines Pty Ltd sought declaration of certain “airside facilities” in 

circumstances where Sydney Airports Corporation Limited (“SACL”) had changed the charging basis 

for access from a maximum take-off weight basis to a per-passenger basis.   

 

Declaration was denied by the Minister, but granted by the Tribunal, whose determination was 

upheld by the Full Federal Court on appeal.  

 

A key aspect of the Tribunal’s reasoning was that the new charging basis introduced by SACL gave a 

competitive advantage to Qantas over Virgin Blue (as a low-cost carrier) because the charges 

discriminated against Virgin Blue.  In those circumstances, the Tribunal held that increased access, 

while not giving Virgin Blue the ability to change the charging basis, would change the commercial 

environment so that Virgin Blue (or another airline) would have the ability to seek to change the 

charge through independent arbitration. It held that in these circumstances increased access would 

promote competition. 

 

The Sydney Airport case is distinguishable from the present case because the new prices introduced 

by Port of Newcastle Operations for coal vessels are not discriminatory given that they comprise a 

flat rate per GT, as is required by the PAMA Act and PAMA Regulation. In fact, the current charges 

are more competitively neutral than the charges previously levied by the State, which included a cap 

for the NSC (see Figure 4 above). The Sydney Airport case is also distinguishable because the 

dependent market was a duopoly whereas in this case there are multiple suppliers in each of the 

dependent markets defined by the Applicant. 

 

Where access is available and not constrained (which is the case of the Port) and the charges are not 

discriminatory (which is also the case at the Port) access cannot promote competition in dependent 

markets because access would not: 

 

• allow new entry; or 
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• level the competitive playing field. 

 

Put another way, access in this case cannot enhance the “conditions or environment for improving 

competition”. 

 

5.4 Promotion of a material increase in competition 

It is established that where a dependent market is already workably or effectively competitive, 

access is unlikely to promote a material increase in competition.7  

 

As set out below, Port of Newcastle Operations considers that each of the dependent markets 

proposed by the Applicant is already workably or effectively competitive. 

 

Even if it were considered that the dependent markets were not workably or effectively competitive, 

it is established that access is unlikely to promote a material increase in competition where the 

access provider does not have market power that could be used to adversely affect competition in 

one of the dependent markets.8  

 

This submission establishes that:  

 

• given its commercial objective as set out in section 4 above, Port of Newcastle Operations 

has no incentive to set charges in a way that would have such an effect; 

 

• there is no evidence that the Port charges have had such an effect (see section 8 below); and 

 

• compared to the counterfactual scenario, the Port charges would not have such an effect 

(please see sections 6 and 7 below). 

 

  

                                                           
7
 Re Fortescue Metals Group Limited [2010] ACompT 2 at para 1084. 

8
 Re Duke Eastern Gas Pipeline Pty Ltd (2001) 162 FLR 1 at para 116. 
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6 The counterfactual scenario 

The counterfactual scenario is a scenario where some or all of the services provided by Port of 

Newcastle Operations are declared, with negotiation followed by subsequent arbitration of access 

disputes in relation to the services by the Commission.  

 

Since access to the Port will continue to be provided on the same open basis as at present and there 

are no capacity constraints within Port of Newcastle Operations’ control in relation to the services, 

the only possible subject of an arbitration by the Commission would be the pricing of services.  

 

Under the counterfactual scenario, section 44ZZCA of the Competition and Consumer Act requires 

the pricing of services to be determined with reference to the Port of Newcastle Operations’ 

efficient cost of service (including an appropriate return on assets).  This is exactly the approach that 

Port of Newcastle Operations has used to determine Port charges. 

 

Further, the coal cycle and the factors that make it uncertain in the short term remain constant 

under both the counterfactual and factual scenarios. 
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7 Comparing the counterfactual and factual scenarios 

Irrespective of how any dependent market is defined, the counterfactual scenario in each of them is 

unlikely to involve in a material increase in the level of certainty, when compared to the factual 

scenario.  

 

Further, the counterfactual scenario will not feature a material increase in competition when 

compared to the factual scenario because declaration would not enhance any conditions or 

environment for improving competition. 

 

Port of Newcastle Operations understands that in an application for declaration, the Council is not 

being asked to pre-judge the outcomes of any future arbitration on a pricing dispute. However, to 

determine whether prices in the counterfactual scenario would be materially different from prices in 

the factual scenario, the Council needs to consider how Port prices are set by reference to its cost of 

service both in the factual scenario and how they would be set by reference to the Port’s cost of 

service in the counterfactual scenario.   

 

7.1 The Port’s cost of service 

Given the price monitoring regime that is already in place and overseen by the State of New South 

Wales and the threat of price regulation by IPART that is a part of that regime, Port of Newcastle 

Operations determines its cost of service (including an appropriate return on assets) using the 

conventional building blocks model and by a set of prices that generates expected revenues which 

achieve no more than the estimated maximum allowed revenue.9 

 

This is the same approach, based on past practices, Port of Newcastle Operations would expect to be 

used by the Commission in an arbitration of an access dispute in the counterfactual scenario except 

that there would be no further threat of regulation and the Port’s incentives would be aligned 

towards prices which would maximise regulated allowed revenue within each pricing period rather 

than over the longer term.  

 

Hence, the possible differences in pricing of the services between the factual and the counterfactual 

scenarios must be considered within the context of the range of possible judgements that can be 

made about the key components of the conventional building blocks model for determining Port of 

Newcastle Operations’ cost of service.  

 

Any difference in the estimation of Port of Newcastle Operations’  cost of service (including an 

appropriate return on assets) between the factual and the counterfactual scenarios would be driven 

by potential differences in judgements about the appropriate Weighted Average Cost of Capital 

(“WACC”) and Port of Newcastle Operations’ regulatory asset base.  Whilst not specified in law, past 

experience would suggest that the Commission would estimate our starting asset base using the 

Depreciated Optimised Replacement Cost (“DORC”) valuation methodology although other 

approaches are open to it. 

 

Irrespective of the methodologies chosen, Port of Newcastle Operations recognises that there is a 

wide range of possible outcomes initially and during subsequent pricing resets.  For that reason, Port 

of Newcastle Operations’ one-off pricing realignment and restructure was based on the following 

factors: 

                                                           
9
 Attachment 5 contains information about the building blocks model. 
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• The possible range of DORC and WACC outcomes; 

 

• The potential impacts of Port of Newcastle Operations’  pricing on the various users of the 

Port (coal and non-coal); 

 

• The commercial impacts on the business, including revenue impacts and any risk of adverse 

impact on trade throughput; 

 

• The price monitoring conducted by the State and the likely response from the State; and  

 

• The threat of government intervention or regulation and the regulatory burden such a 

change would entail and the uncertainty it would create for the Port and users. 

 

Figure 11 below presents an estimate of the potential range of outcomes based on an analysis of the 

possible range of the values of WACC and regulated asset base.   

 

Figure 11:  Possible range of regulatory outcomes 

 
 

Points X and Y in Figure 11 above represent the possible range of regulatory outcomes: point X 

would result from the Commission choosing the parameters that lie towards the lowest debatable 

(but potentially not justifiable) WACC and the lowest debatable (but potentially not justifiable) 

DORC, while point Y lies towards the highest debatable (and justified) WACC and the highest 

debatable (and justified) DORC. 

 

Clearly, the effects of various judgements are multiplicative: applying a WACC at the low end of the 

range and at the top end of the range of DORCs would produce a different maximum allowable 

revenue than applying a higher WACC to a DORC at the lower end of the range. 

 

7.2 Prices would not decrease in the counterfactual scenario 

Figure 12 below shows the maximum allowed revenue over the next five years estimated at points X 

and Y, as well as the actual revenue which would be expected by Port of Newcastle Operations if it 

escalated prices in accordance with an average expected CPI in 2017, 2018, 2019 and 2020 plus a 

small real price adjustment in line with the underlying costs.  To be clear, pricing for 2017 to 2020 

has not been determined. The estimated revenue (the blue line) is based on calculating the expected 

prices by the forecast volumes. The range of maximum allowed revenues (the red and green lines) 
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are calculated on the basis of the cost of service: asset value multiplied by WACC, plus depreciation, 

OPEX and tax. 

 

Figure 12 demonstrates that Port of Newcastle Operations’ current prices would produce revenue 

over the next five years that is below or just at the bottom of the possible range of maximum 

allowable revenue that could emerge from an arbitration by the Commission in the counterfactual 

scenario. It is possible that an arbitrated outcome would produce a price cap rather than a revenue 

cap. However, given that coal volumes through the port are relatively predictable (given the take-or-

pay contracts with rail and coal terminals), this would make little practical difference. 

 

Figure 12:  Current revenue at the Port compared with the range of estimated maximum allowed 

revenues under heavy handed regulation 

 
 

Figure 13 below presents the same results in terms of the NSC that would result from the calculation 

of the cost of services and, for comparison, the Port’s intended path for the NSC, assuming other 

charges broadly track inflation. 
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Figure 13:  Current pricing at the Port compared with estimated pricing under counterfactual 

maximum allowed revenue scenarios 

 
While price levels are unlikely to decrease under the counterfactual, they are likely to become more 

cyclical. An important element of cyclical prices under regulation is that under normal regulatory 

practice, the WACC is set only once for the regulatory period (typically 5 years).  Since financial 

markets are volatile, particularly in the period after the Global Financial Crisis, the precise time in 

which the WACC is determined creates a key risk.  

 

Figure 14 below shows the volatility of financial markets over time and estimates a possible WACC 

on the day using the Commission’s conventional approach and the most conservative (low) 

estimates of the key WACC parameters that have been observed in Australian regulatory decisions 

related to assets similar to ports. 
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Figure 14:  Regulatory WACC and bond yields 

 
 

Figure 14 shows that for a typical regulated utility (such as a regulated electricity distributor), 

depending on timing and the approach adopted to setting the WACC parameters, a regulatory WACC 

locked in for 5 years would vary depending on when it was set.  If it was set in January 2015, the 

WACC for a typical regulated utility would have been a low of 7.0%.  In contrast, it had been set 

December 2008, it would have been a high 12.3%.   

 

It is precisely to avoid such volatility arising from the particular time in the business cycle cyclical for 

setting WACC parameters that some regulators have moved to the long run approaches to WACC.  

IPART is an example of one of those regulators.10 The Australian Energy Regulator has implemented 

elements of a similar methodology (calculating the cost of debt using a 10 year trailing average).   

 

Port prices in the counterfactual scenario would not be materially different to Port prices in the 

factual scenario. In both settings, port prices would be set by reference to the Port’s cost of service. 

In both settings, there would be a range of reasonable judgements about estimating the key 

parameters of the cost of service. While it may be tempting to presume that the Port would be more 

likely to over-estimate such key parameters if left to its own devices compared to the judgement of 

the arbitrator, it is important to remember that any incentive for such over-estimation would be 

offset by transparency imposed on the Port through the State oversight regime and the threat of 

regulation. 

 

Nevertheless, the debate about the WACC parameters creates uncertainty for users of the regulated 

services. 

 

7.3 Continuing uncertainty 

The key factors that cause uncertainty for marginal coal miners are that they operate in a global, 

highly volatile and competitive commodity market that is impacted by changing economic 

circumstances, market interventions by governments in destination countries to support domestic 

                                                           
10

 See IPART Review of WACC Methodology Final Report December 2013 
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suppliers or in furtherance of emission and climate change policies, fluctuations in the coal price, 

currency movements, changing landside and sea freight costs and changing mine operating costs. 

 

As such, the counterfactual scenario in each dependent market is unlikely result in a material 

increase in the level of certainty.  Further, the counterfactual scenario will not feature a material 

increase in competition when compared to the factual scenario because declaration would not 

enhance any conditions or environment for improving competition. 
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8 Coal Production in the Hunter Valley
11

  

As of December 2014, there were 35 coal mines operating in the Hunter Valley.12   There are 

currently eight substantial proposals to develop coal mines in the Hunter Valley. 

 

8.1 Coal production in the Hunter Valley is increasing 

Coal production in the Hunter Valley increased very strongly in the late 2000s as high coal prices 

encouraged existing mines to expand and new mines to open.   

 

This is evidenced by the fact that saleable coal production from mines in the Hunter Valley increased 

from 100.2 Mt in 2005 to 177.213 Mt in 201414 (a compound annual growth rate of 5.87 percent). 

 

Notwithstanding difficult market conditions coal volumes in 2015 are performing well against the 

prior year. Figure 15 below illustrates historical and forecast saleable coal production levels for 

Hunter Valley mines. 

 

Figure 15:  Coal production in the Hunter Valley 

 
 

Figure 16 below sets out a conservative estimate of forecast coal production in the Hunter Valley to 

2017. The forecast includes publicly announced decisions to develop or close mines in the Hunter 

Valley.  As can be seen from Figure 16, conservative estimates of coal production in the Hunter 

Valley still forecast increases year on year to 2017.  

                                                           
11

 In this submission, the Hunter Valley means the catchment of the Port fed by the Hunter Valley Coal chain 

from mines in the Hunter Valley, Ulan, Gunnedah Basin, Central Coast and Gloucester. 
12 Coal Services’ (http://www.coalservices.com.au/) statistical report “NSW Black Coal Production Statistics - 

three months to 31 March 2015” and https://www.hvccc.com.au/AboutUs/Pages/MapOfOperationsV3.aspx. 
13

 This figure is exports plus domestic consumption. 
14

 Including both domestic and export volumes. 
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Figure 16:  Forecast coal production in the Hunter Valley 

Metric 2014 Actual 

(Mt) 

2015 Forecast 

(Mt) 

2016 Forecast 

(Mt) 

2017 Forecast 

(Mt) 

Run of Mine 

Production 

236.0 236.0 242.5 247.7 

Saleable Production 177.2 177.2 182.9 187.0 

Thermal Coal Exports 141.3 141.3 144.1 147.3 

Total Exports 159.4 159.4 163.7 167.2 

 

 

8.2 Eight substantial proposals to develop coal mines in the Hunter Valley 

There a number of prospective coal mines in various stages of development in the Hunter Valley.   

 

Figure 17 below contains information about these mines, their operators, their expected 

commencement dates, their full production dates and their forecast exports at full production. 

 

Figure 17: Current proposals to develop coal mines in the Hunter Valley15 

Mine Operator Forecast  

Commencement 

Forecast  

Full Production 

Forecast 

Exports 

(mtpa) 

At Full 

Production 

Maules Creek Whitehaven 2015 2017 10.8 

Mount Pleasant Rio Tinto 2020 2025 8.0 

Vickery Whitehaven 2025 2025 5.0 

Possible:     

Drayton South Anglo American 2017 2017 2.0 

Dartbrook Anglo American 2019 2019 2.0 

Caroona BHP Billiton 2019 2025 7.5 

Watermark Shenhua 2019 2025 7.5 

Doyles Creek Nucoal 2025 2025 4.5 

Other Proposed Projects:     

Wallarah 2 Korea Resources 

Corp/ 

Sojitz Corp 

TBA TBA 5.0 

Mitchell Flat Glencore TBA TBA TBA 

                                                           
15

 The information provided in Figures 15 and 16 has been collected from publicly available sources such as 

media reports and permitting applications. These plans may change over time with operators often 

strategically developing capacity to meet market demand which fluctuates over time. 
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Mine Operator Forecast  

Commencement 

Forecast  

Full Production 

Forecast 

Exports 

(mtpa) 

At Full 

Production 

Bylong KEPCO TBA TBA 6.5 

Ferndale Whitehaven TBA TBA TBA 

  

As Figure 17 demonstrates, there are eight substantial proposals to develop coal mines in the Hunter 

Valley with a range of proponents or operators spending considerable sums of money progressing 

approvals, environmental studies and preparations to support their mine developments. 

 

8.3 Sixteen proposals to expand existing coal mines in the Hunter Valley 

There are a number of proposals to expand the capacity of existing coal mines in various stages of 

development in the Hunter Valley.   

 

Figure 18 below contains information about these mines, their operators  and their current and 

forecast exports at full production. 

 

Figure 18:  Current proposals to expand coal mines in the Hunter Valley 

Mine Operator Current 

Exports 

(mtpa) 

Possible Exports (mtpa) 

At Full Production 

Bulga OC Glencore 5.5 7.3 

Mt Own Glencore 9.5 10.8 

Ulan West Glencore 1.4 6.7 

Tarrawonga Whitehaven 1.6 2.8 

Ravensworth North 

including Narama 

Glencore 6.9 8.8 

Boggabri Idemitsu 3.8 6.3 

Hunter Valley Operations Rio Tinto 12.8 13.7 

Mt Thorley-Warkworth Rio Tinto 8.2 11.7 

Narrabri Whitehaven 5.7 8.0 

Ashton Yancoal 1.5 3.0 

Austar Yancoal 1.3 3.0 

Mangoola Glencore 8.6 11.1 

Chain Valley LDO 0.9 1.5 

Bengalla Rio Tinto 8.3 11.2 

Moolarben Yancoal 6.0 12.1 

Mt Arthur BHP Billiton 16.2 27.0 

  

8.4 Recent decisions to close or place coal mines on care and maintenance in the 

Hunter Valley 

Since 2013, there have been a number of mines placed in care and maintenance or closed in the 

Hunter Valley.  
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A mine placed in care and maintenance involves temporarily closing the mine with a possibility of re-

opening it when economic conditions improve.  Closing a mine involves permanently closing it 

without the possibility of re-opening it.  

 

Figure 19 below contains information about mines placed in care and maintenance or closed in the 

Hunter Valley. 

 

Figure 19:  Coal mines in the Hunter Valley which have been recently closed or have been placed 

on care and maintenance 

Mine Operator Run of mine 

production 

(mtpa) 

Saleable 

production  

(mtpa) 

Date of 

announcement 

Reason given 

Hunter Valley mines placed into care and maintenance: 

Integra 

Complex 

Vale 2.4 1.2 16/05/2014 Not economically 

feasible under  

current market 

conditions 

Ravensworth 

UG 

Glencore 2.6 1.7 27/03/2014 Low coal prices, 

high mining costs,  

the high 

Australian dollar  

and geological 

conditions 

Stratford OC Yancoal 0.5 0.4 July 2014 

(operations 

ceased) 

Low coal prices 

and awaiting  

approval of 

expansion plans 

Newstan UG Banpu 0.5 0.4 August 2014 

(operations 

ceased) 

Strong Australian 

Dollar  

and low coal 

prices 

Ulan OC Glencore 1.6 1.2 January 2015 

(operations 

ceased) 

Held as an open 

cut coal reserve  

with a proposed 

extension pending 

Closed uneconomic Hunter Valley mines: 

Donaldson OC Yancoal - - April 2013 

(operations 

ceased) 

Exhaustion of 

reserves 

Tasman UG Yancoal - - July 2013 

(operations 

ceased) 

Uneconomic mine 

West 

Wallsend UG 

Glencore 3.4 2.7 26/03/2015 Mine will reach 

the end  

of its economic 

life in mid-2016 

 

*Mines placed in care and maintenance – where mine in temporarily closed with the possibility to 

restart 

*Closed mines – where mine is permanently closed without the possibility to restart 



 

31 

 

8.5 No causal link between the decisions to close mines or place mines into care 

and maintenance and the Port’s one-off pricing restructure and realignment 

Given the timing of the decisions to close or coal mines placed into care and maintenance in the 

Hunter Valley, and the announced key reasons for closures decisions or decisions to place into care 

and maintenance, there is no plausible link between them and Port of Newcastle Operations’ one-off 

pricing restructure and realignment.  Rather, the decisions are natural responses to global demand 

conditions for coal.  It is the global demand for coal and coal price expectations that fundamentally 

drive decisions in coal dependent markets, including competition. 

 

Further, the scale of recent closures is relatively small compared to the scale of the operational 

mines in the Hunter Valley and the potential planned new project and additional capacity which 

could potentially occur in the Hunter Valley. 

 

8.6 Equity analysts expect coal prices to improve 

Equity analysts expect coal prices to improve from their current levels, noting that expectations vary 

between analysts.  

 

The mean and standard deviation of analysts’ estimates for each forecast year, in US dollars, are 

shown in Figure 20 below. 

 

Figure 20: Forecast thermal coal prices (source: Broker Reports on Whitehaven Coal Ltd) 

Thermal Coal Price (US$/t)               

Equity Research Report Date FY15 FY16 FY17 FY18 FY19 
Long-term 

(real) 

JP Morgan 17-Apr-15 63 57 61 
  

80 

Wilson HTM 20-Apr-15 67 66 74 82 
  

Morgan Stanley 24-Mar-15 64 64 67 
   

Credit Suisse 17-Apr-15 63 54 54 58 62 
 

Macquarie 17-Mar-15 65 59 75 
   

UBS 17-Apr-15 78 67 66 
   

Deutsche Bank 17-Apr-15 66 59 56 58 76 
 

Bell Potter 12-Mar-15 65 73 80 
  

79 

RBC 08-Mar-15 66 70 70 75 75 85 

Mean 
 

66 63 67 68 71 81 

Standard Deviation 
 

5 6 9 not meaningful 

 

As can be seen from Figure 20, relative to the mean US dollar coal price for the 12 months ending 29 

May 2015 (being US$65 per tonne), as measured by the Newcastle Thermal Coal index, the mean 

broker forecast prices for the years ended 30 June 2016, 2017 and 2018 are 2.9% (US$2/t) lower, 

3.0% (US$2/t) higher and 4.8% (US$3/t) higher respectively. 

 

Forecast changes in the US dollar coal price has a material influence on coal producers in the Hunter 

Valley and the extent of forecast changes exceeds the total of all Port charges by a significant factor. 
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9 Defining the dependent markets 

Port of Newcastle Operations recognises that an important part of the Council’s assessment of the 

Application is to identify one or more dependent markets where competition would be materially 

increased by access, or increased access to the service for which declaration is sought.16 

 

9.1 Methodology used to define dependent markets 

As stated in its Guidelines, the Council takes a purposive approach to defining markets.17 The 

purposes of defining markets are to:  

 

• enable examination of the effect of access or increased access on competition in a 

dependent market; and  

 

• ensure that dependent markets are separate from the market for the service for which 

declaration is sought.   

 

The Council identifies the following dimensions for which a market is conventionally identified:18 

 

• the product/service dimension;  

 

• the geographic dimension; and 

 

• the functional dimension. 

 

9.2 The temporal dimension of the dependent markets 

As for the temporal dimension of markets, the Council states: 

 

“[the] temporal or time related element [of markets] can also be relevant to market 

definition in some circumstances, although this is less likely in the context of Part IIIA where 

markets usually involve long lived assets and shorter term market conditions are less likely to 

be relevant.”19 

 

Port of Newcastle Operations considers that assessment of the temporal dimension of the 

dependent markets is an important consideration in the context of the Council’s assessment of the 

Application.  This is because, implicitly, the Applicant has adopted a short term temporal definition 

of the dependent markets given its focus on its perceived impact of Port of Newcastle Operations’ 

prices on marginal producers under current market conditions.  

 

                                                           
16

 National Competition Council, ‘A guide to declaration under Part IIIA of the Competition and Consumer Act 

2010 (Cth)’ (February 2013, version 4) at paragraph 3.13 
17

 National Competition Council, ‘A guide to declaration under Part IIIA of the Competition and Consumer Act 

2010 (Cth)’ (February 2013, version 4) at paragraph 3.8 
18

  ‘A guide to declaration under Part IIIA of the Competition and Consumer Act 2010 (Cth)’ (National 

Competition Council, February 2013, version 4) at paragraph 3.8. 
19

 ‘A guide to declaration under Part IIIA of the Competition and Consumer Act 2010 (Cth)’ (National 

Competition Council, February 2013, version 4) footnote 25 on page 27. 
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In the Application, the temporal dimension of the dependent markets seems to comprise the period 

of time in the commodity cycle when coal prices are relatively depressed and marginal producers are 

less profitable.  

 

Port of Newcastle Operations believes that the temporal dimension of the dependent markets is 

longer term, consistent with the Council’s statement cited above, and with: 

 

• the long life nature of the production assets that underlie the coal supply chain; and 

 

• the cyclical nature of commodity markets, including the coal export market. 

 

9.3 Port of Newcastle Operations’ approach to defining the dependent markets 

Attachment 3 to this submission sets out the basis on which Port of Newcastle Operations believes 

seven of the eight dependent markets identified by the Application should be defined.  

 

As can be seen from the Attachment, Port of Newcastle Operations considers that the definitions 

used by the Applicant for seven of the eight dependent markets are supported by precedent.   

 

However, there is no precedent, or proper basis, for defining a separate market for the financing of 

coal projects, either in the Hunter Valley or generally, that utilise the service the subject of the 

Application.   

 

Port of Newcastle Operations was unable to locate any instances of a court or competition regulator 

considering any market limited to the provision of financing for coal mining projects, let alone one 

confined to the Hunter Valley.  The narrowest decision Port of Newcastle Operations has been able 

to locate is the European Commission’s decision in relation to the acquisition by the Royal Bank of 

Scotland of certain assets of ABN AMRO.  In that case, the European Commission identified project 

financing, as a whole, as a segment of a wider structured financing market for larger corporate 

clients.20 

 

The Applicant has not cited any authority to support its decision to define the market so narrowly.  

Port of Newcastle Operations considers it implausible to suggest that such a market exists. 

 

Port of Newcastle Operations considers that finding that there is a separate market for the financing 

of coal projects in the Hunter Valley would be akin to the finding in Top Performance Motors Pty Ltd 

v Ira Berk (Queensland) Pty Ltd (1975) 5 ALR 465 where, in the context of an application for 

injunction to prevent a breach of the prohibition on misuse of market power in the Competition and 

Consumer Act, the Court found a separate market for the retail supply of Datsun-branded cars in the 

City of Gold Coast and Southport in south east Queensland. That finding has long been cited as a 

salutary example of failing to apply the proper principles of market definition.21 

 

As such, Port of Newcastle Operations submits that there is no separate market for the financing of 

coal projects, let alone coal projects in the Hunter Valley of New South Wales.  Rather, the relevant 

market is the global capital markets from which enterprises can raise money to finance their 

operations.  

                                                           
20

 Case No COMP/M.4843 - RBS / ABN AMRO ASSETS at para 16. 
21

 See David Brewster, “Market Definition and Substitutability – Australian Courts Continue to Struggle with 

Part IV of the Trade Practices Act 1974 (Cth)”, (1996) 12 QUTLJ 246. 
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10 Financing coal projects 

Financing for any business, including coal projects, can come from a range of global sources 

generally in the form of:  

 

• equity from investors, including but not limited to corporate owners, superannuation funds, 

insurance companies, that is unsecured against the assets of the business 

 

• debt lenders, including but not limited to corporate bank debt, project finance debt and 

bond issues, who have secured enforceable rights against the assets; and 

 

• hybrid instruments which exhibit equity and debt characteristics (e.g. hybrid convertible 

notes). 

 

These funds are sourced from the global capital markets. 

 

10.1 Bank Debt Financing 

There are a large number of banks globally that provide debt financing in a broad range of contexts. 

These markets are innovative, fluid, and highly competitive.  

 

Some banks specialise in particular types of financing, including project financing. However, there is 

a high degree of supply-side substitutability between project financing and other types of debt and 

equity financing.   

 

10.2 Debt financing for resources companies 

Debt financing by resource companies, including coal companies in the Hunter Valley, has generally 

been via general purpose debt facilities, also known as corporate facilities.  In addition to providing 

greater flexibility over project finance debt, the benefit of raising debt via corporate facilities is that 

lender credit evaluation is based upon the financial health of the overall corporate entity, rather 

than emphasis on factors impacting a particular project. 

 

10.3 Project finance 

Project Finance is another form of debt financing available to resources companies, including those 

in the Hunter Valley.  Project financing is typically provided on a non-recourse basis, with security 

limited to the relevant assets and cash flows being financed.  This is in contrast to corporate 

facilities, which typically provide recourse to the cash flows and assets of multiple projects on either 

a secured or unsecured basis.  Banks who lend to the resources sector often, but not always, 

participate in both the corporate and project finance lending.   

 

10.4 Equity financing 

Equity financing markets are also innovative, deep, and highly competitive. There are various types 

of equity structures through which finance is provided, for instance, equity finance can be listed 

(either locally on Australian stock exchange or overseas via single or dual listings), privately held, 

part of wider corporations (as a subsidiary or parent company), held as a joint venture or 
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partnership or widely held but unlisted. Participants can be local or foreign with capital that is 

typically fluid.  

 

One of the main premises of equity portfolio theory is that a diversified equity portfolio will have 

reduced risk relative to an undiversified one. Equity participants or suppliers therefore often have 

large portfolios, across multiple sectors, jurisdictions and / or geographies. While some equity 

participants may have specific skills in one sector or another there is still a high level of 

substitutability. 

 

10.5 Access to finance 

Miners, including coal miners operate in a global, highly volatile and competitive commodity market.  

The availability of financing for coal projects is impacted by a multitude of critical, high value factors.  

Those factors materially impact their current and forecast financial performance, and as a 

consequence, their ability to access finance.  Those factors are described below.  The more material 

factors which could impact decision making in relation to coal projects are:   

 

• supply constraints – rail and terminal access; 

• historical coal price (USD); 

• foreign exchange rates (AUD / USD and others); 

• global coal demand outlook and future price expectations;  

• operating costs; and 

• shipping costs.  

 

These six factors are discussed further in Attachment 6 and elsewhere throughout the submission.  It 

is these factors that materially influence availability of finance for coal projects, rather than Port 

prices. 

 

As the Port charges comprises approximately 0.52% (see Figure 9) of the total cost of delivered coal 

and relative to all of the above factors, the pricing of the Port services would not be a material 

concern of any debt or equity financing participant when determining whether to provide financing 

to companies.  Furthermore, the financier would be aware that access to the Port of Newcastle is 

guaranteed as Port of Newcastle Operations must provide the services or risk the State of New 

South Wales terminating its lease of the Port assets without compensation.  

 

It is not plausible that Port prices would materially impact decisions to finance coal projects.  There 

are many more volatile and important factors relative to Port prices. Port prices are not a material 

determinant of competitive decision making. 

 

10.6 Participants in debt financing in the Hunter Valley 

Sections 10.7 to 10.11 examine the sources of, and participants in, debt financing in the Hunter 

Valley. 

 

Financing of coal projects and coal miners’ activities in the Hunter Valley has predominantly been via 

corporate financing, as opposed to single-mine project financing. 
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There is a deep and diverse market for debt financing to the coal and resources sector. The bank 

market, in particular, is comprised of a diverse mix of domestic and international banks that have 

provided financing to the coal sector in the Hunter Valley for an extended period of time, enduring 

both favourable and challenging market conditions. 

 

10.7 Lending to mining companies  

Figure 21 and Figure 22 below shows the debt raisings by coal mining companies completed in 

Australia during the last 10 years, by year, and the debt raised globally by major resources 

companies operating in the Hunter Valley. 

 

Figure 21:  Australian coal sector debt raisings (AUDm) 

Purpose Whitehaven 
Coal  

Centennial 
Coal Co  

GS Coal  Cockatoo Coal Adani Mining  Sojitz Coal 
Resources  

Location Hunter Valley Hunter Valley Queensland Queensland Queensland Queensland 

Year 2013, 2015 2005, 2014 2013 2014 2013 2011 

General 
Purpose / 
Refinancing 2,600 765 140 

Acquisition 
Finance 

  601    

Capital 
Expenditure  

      

Project Finance    255 215  

Grand Total 2,600 765 601 255 215 140 

Source: Loan Connector 

 

Figure 22:  International debt raisings by companies represented in the Hunter Valley (AUDm) 

Primary Purpose Borrower United Kingdom Switzerland Brazil United States 

General Purpose Anglo American 20,290 
   

 
BHP Billiton 15,270 

   

 
Glencore Xstrata 

 
28,247 

  

 
Peabody Energy 

   
8,969 

 
Rio Tinto 14,088 

   

 
Vale SA 

  
9,753 

 

 
Xstrata 

 
7,829 

  
General Purpose Total  49,648 36,076 9,753 8,969 

Pre-Export Glencore 
 

10,564 
  

 
Vale SA 

  
301 

 
Pre-Export Total 

  
10,564 301 

 
Real estate loan Vale SA 

  
1,325 

 
Takeover Peabody Energy 

   
935 

Project Finance Glencore 
 

292 
  

Trade finance Glencore 
 

208 
  

Grand Total 
 

49,648 47,140 11,379 9,904 

Source: Loan Connector 

 

As can be seen from the Figures, coal projects in the Hunter Valley continue to enjoy access to debt 

finance. 
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10.8 Lending to the wider coal chain 

Other participants in the Hunter Valley also seek access to debt financing to fund their operations.   

The coal terminal operators, Newcastle Coal Infrastructure Group (“NCIG”) and Port Waratah Coal 

Services (“PWCS”), have utilised project finance facilities in order to fund the development and 

expansion of their coal terminals (see Figure 23 below).  In 2014, NCIG completed a debt refinancing 

that included 17 lenders.  

 

Figure 23:  Lending to coal terminals (AUDm), back to 2007, only as reported in Loan Connector 

Purpose Newcastle Coal Infrastructure Group Port Waratah Coal Services Ltd 

Year 2007, 2010, 2011, 2014 2010, 2014 

General Purpose/Refinance 3,509 143 

Project Finance 4,196 50 

Other   

Grand Total 7,706 193 

Note: We recognise that this may not fully represent all refinancings or debt issuance by these 

entities, but it does represent (particularly in the NCIG case) the scale of their access to debt. For 

PWCS, the total debt facilities outstanding, as disclosed in their 2014 Annual Report, was $1,009 

million.” 

 

10.9 Lenders to the coal industry  

Figure 24 below lists lenders to the coal mining industry since 2005. As can be seen from Figure 24, 

more than 25 international and domestic lenders have provided debt financing to participants in the 

coal supply chain in the Hunter Valley.   

 

Participation by multiple lenders benefits borrowers by providing diversification in their funding 

sources and also provides competitive tension while negotiating debt prices and terms with lenders. 
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Figure 24:  Lending to coal terminals (AUDm) 

 
Source: Loan Connector 

 

10.10 Case study: Whitehaven Coal 

Whitehaven Coal is a coal producer that operates predominantly in the Gunnedah Basin (part of the 

broader Hunter Valley region). It currently operates a number of coal mines and has recently 

undertaken a refinancing to help fund the completion of its Maules Creek coal project. 

 

Whitehaven Coal reached financing close of its new facilities in March 2015, approximately three 

months after Port of Newcastle Operations implemented its one-off pricing realignment and 

restructure. Four lenders participated in the $1.4 billion transaction.  

 

All of Whitehaven Coal’s operating coal mines export through the Port.   

 

As the financing facility was closed after the announcement and implementation of the new prices at 

the Port, it would suggest that the increase in Port of Newcastle Operations’ prices did not impact 

Whitehaven’s ability to obtain financing.  

 

It is also important to note that Whitehaven Coal is now looking to progress development of its 

Vickery project, also in the Gunnedah Basin.  Whitehaven received approval for this project in 

September 2014 and preliminary work has begun on an expansion case for the project to increase 
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production to about 8 mtpa.22  Whitehaven has stated its intent to develop the Vickery project 

through the establishment of a joint venture (ASX announcement dated 22 September 2014). 

 

Information about Whitehaven Coal and its 2015 financing arrangements is provided in Figure 25 

and Figure 26 below. 

 

Figure 25:  Whitehaven coal 

ASX Code: WHC • 1025 million shares on issue 

• Market Cap $A1.6 billion 

• Trading 90 million shares per month 

Whitehaven Operations 

 

• Narrabri U/G mine, Werris Creek, Tarrawonga and Rocglen 
O/C mines 

Maules Creek O/C Mine 

 

• Over 93% complete, operating at 6.0Mtpa 

Saleable Production 

 

• On track to produce 14.5Mt in FY2015 

• Increasing to 23Mt by FY2018 

Costs 

 

• Unit costs reduced to $63/t in H1 FY15, in the lowest cost 
quartile 

 

Figure 26:  Whitehaven Coal's debt raising 

Overview In March 2015, Whitehaven Coal Limited (ASX: WHC) reached 
financial close on a A$1.4bn (US$1.1bn) senior secured loan 
with a syndicate of Australian and international lenders 

Purpose Refinance an existing A$1.2bn loan completed in February 
2013 as well as provide A$200m of additional headroom for the 
company to complete its Maules Creek coal project. 

Tenor May 2015 – Jul 2019 

Margins and Fees • Opening margin: 250bp over BBSY 

• Linked to a leverage grid 

• Upfront fees – 90bps 

Covenants • Minimum interest coverage ratio – 2.0x (lowered from 3.5x 
in prior facility) 

• Maximum gearing ratio of 40% 

• Minimum net worth – A$2bn 

• Covenant holiday for minimum ICR until early 2017 

Lenders • Australia & New Zealand Banking Group Ltd 

• Bank of Tokyo-Mitsubishi UFJ Ltd 

• National Australia Bank Ltd 

• Westpac Banking Corp 

Source: Loan Connector; Whitehaven Coal Ltd 

 

10.11 Overall implications for coal producers in the Hunter Valley 

Coal producers, including those in the Hunter Valley, continue to be faced with a number of factors 

that collectively impact financing of their operations. 
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 Whitehaven’s March 2015 Quarterly Production Report. 
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Port prices are relatively immaterial as demonstrated in Figure 27, which calculates the ratio of Port 

of Newcastle Operations’ prices and the change in Port prices relative to a single standard deviation 

from the mean value of each of the above factors. 

 

Figure 27:  Comparison of key variables to Port prices 

Charge comparison - AUD Period Mean Stdev 

1 stdev 
move vs 

PoN 
charges 

1 stdev 
move vs 

PoN 
charge 

increase 

Coal Price 
Jan 10 - May 15 95.9 15.9 36.2x 132.6x 

May 14 - May 15 76.7 4.7 10.8x 39.6x 

Freight Costs      

Newcastle to South Korea 
Mar 11 to May 15 

11.3 2.1 4.8x 17.7x 

Newcastle to East China 12.0 2.2 5.1x 18.5x 

Newcastle to South Korea 
May 14 - May 15 

11.2 1.2 2.6x 9.6x 

Newcastle to East China 11.9 1.2 2.7x 10.0x 

Operating Costs      

Site Costs - Value-Adjusted 

2006-14 

48.6 5.5 12.6x 46.0x 

Transportation Costs 14.1 1.0 2.3x 8.6x 

Marketing and Finance Costs 2.5 0.3 0.8x 2.8x 

Business Costs - FOB 65.2 5.9 13.5x 49.6x 

 

As can be seen from Figure 27 above, even the least volatile factor, being marketing and finance 

costs, has a standard deviation from the mean of 2.8 times the increase in Port of Newcastle 

Operations’ prices. 

 

Put plainly, Port prices are an immaterial part of the total costs of producing and exporting coal from 

the Hunter Valley and they do not play any role in the ability of coal producers in the Hunter Valley 

to access financing markets. Participants regularly consider and absorb much more material changes 

in operating and market conditions. 

  



 

41 

 

11 Declaration would not increase competition for financing 

coal mines 

11.1 Market definition 

A separate market cannot credibly be said to exist for the supply of financing to coal projects in the 

Hunter Valley.   

Coal mines in the Hunter Valley do not have sufficiently unique characteristics from other coal 

mines, worldwide, in their need for finance on which to found a separate market.  For example, as 

this submission has demonstrated, there are a large number of multinational financiers who 

compete to provide finance for coal mines in the Hunter Valley.  None of them specialise in financing 

coal projects in the Hunter Valley and all of them provide financing services to a vast array of 

businesses.  It is implausible to suggest that financiers limit their investment scope to coal projects in 

the Hunter Valley, especially when such a constraint would be contrary to accepted (and sound) 

portfolio theory and the creation of diversified portfolios. 

In addition, different types of financing are substitutable for each other.  For instance, project debt 

can substitute for corporate debt or bond issues and debt and equity can substitute for each other, 

as can equity and high yield equity, within the same project or other projects, be they coal or non-

coal projects. 

Further, coal mines in Australia or worldwide do not have sufficiently unique characteristics from 

other resources projects on which to found a separate global market for the supply of finance to coal 

mines. 

At its narrowest, the market is a market in Australia for the supply of finance to resources and 

infrastructure projects.  There are a large number of global participants in that market – too many to 

count or list – on both the demand and supply sides of the market.  It is wrong to suggest that a once 

in 20 years pricing restructure and realignment which increased prices by 14 cents a tonne, could 

have any material effect on competition in that market. 

Port of Newcastle Operations’  prices contribute an average of only 0.52% to the total delivered cost 

of buying Newcastle thermal export coal ($0.44 + $0.07 divided by $96.81) (please see Figure 9). 

11.2 No evidence to suggest Port of Newcastle Operations’ prices have limited the 

ability of any coal producers to access finance 

There is no evidence to suggest that the increase in Port prices has caused, or will be likely to cause, 

a reduction in the availability, or a worsening of terms, on which financing has been, or will be, 

offered to marginal coal producers in the Hunter Valley.   

In fact, the evidence indicates that the decisions to close, or place into care maintenance, coal mines 

in the Hunter Valley have been made without regard to Port of Newcastle Operations’ one-off 

pricing restructure and realignment. 

Further, there is evidence that coal mines in the Hunter Valley are continuing to access finance, 

including to open new mines and to expand existing coal mines. 
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11.3 No increase in certainty 

The Applicant appears to argue (for all dependent markets but particularly the financing market) 

that as a result of a downturn in the demand for coal and coal-related services, Port of Newcastle 

Operations’ prices must be regulated to reduce any risk that our prices will change in the future.  

Port of Newcastle Operations contends that is highly unlikely that regulation of its prices would 

either result in lower prices or increased certainty.  For example: 

• The level of maximum allowable revenue for the Port would remain uncertain for some 

considerable time while the main regulatory parameters are arbitrated.  Given the wide 

range of possible regulatory outcomes, Port users would face considerable uncertainty 

about the implications of such decisions on the current and future prices. 

• The cyclical pattern of prices with and without regulation is likely to differ.  Under 

declaration, port users will face uncertainty about the future timing of regulatory decisions 

relative to market cycles.  Declaration of below-rail assets in Pilbara resulted in eight years of 

litigation and the Commission has not yet arbitrated any prices for the services.  Eight years 

of litigation is not a situation conducive to improved certainty. 

• The difference in incentives for Port of Newcastle Operations under regulated and 

commercial environments would create further uncertainty. At present, the Port is able to 

articulate a medium term commercial strategy, focusing on optimising profitability from 

growing throughput at the Port. Under regulation, the Port’s strategy would be heavily 

influenced by the periodic regulatory decisions. 

• The change in incentives for other stakeholders at the Port will create further uncertainty. At 

present, there is a reasonable degree of certainty about the extent of cooperation and 

competition between the stakeholders and, in particular different types and sizes of port 

users.  Under regulation, stakeholders would be incentivised to adopt more self-interested 

positions in front of the Commission and that is likely to generate greater uncertainty than 

the once in 20 years restructure and realignment of prices. 

Example:  Dalrymple Bay Coal Terminal 

The experience of the regulation of the Dalrymple Bay Coal Terminal (“DBCT”) shows the complexity 

and the uncertainty inherent in the regulatory process. In 2001, the Queensland Government leased 

the terminal to a consortium led by Babcock and Brown (eventually listed as BBI). The terminal was 

declared by the Queensland Government. Following declaration, approximately two years were 

spent negotiating the access undertakings. The Queensland Competition QCA ("QCA”) received a 

draft access undertaking for the DBCT on 20 June 2003. On 20 April 2005, the QCA made a decision 

to reject the draft access undertaking. While the QCA agreed with DBCT’s management team that 

the DORC valuation methodology should be used for estimating the DBCT’s asset base, one of the 

key reasons for the delay in the decision was disagreement over how the DORC valuation 

methodology should be applied and over the approach that needed to be adopted to estimate the 

terminal’s WACC.   

 

Following the release of the QCA’s decision, Babcock & Brown Infrastructure Limited, a publicly 

listed company at the time, reported that the ruling would not provide it with a suitable return on its 

investment and subsequently halted the planned terminal expansion. This led to further 

negotiations between the DBCT management and the DBCT user group. DBCT submitted a further 
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draft access undertaking in January 2006. This was finally approved by the Q on 15 June 2006, five 

years after the commencement of the process. 

There is no reason to believe that declaration of the services would achieve the degree of improved 

certainty desired by the Applicant. 
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12 Effect on competition in the global market for seaborne 

thermal coal 

12.1 The current state of competition 

Australia’s seaborne thermal coal exports accounts for approximately 21% of the global market, as 

shown below. 

 

Figure 28: Estimated shares of the global seaborne thermal coal market 

 
 

Australia’s seaborne thermal coal exports have grown strongly since 2008 as shown in Figure 29 

(increasing from 126.5Mt to 200.8Mt, a compound annual growth rates 6.82%). 

 

Coal production in the Hunter Valley increased strongly since the late 2000s (refer to Figure 1) with 

the majority of the growth coming from thermal coal mines. 
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Figure 29:  Australian thermal coal exports 

 
 

Thermal coal from the Hunter Valley competes with other thermal coal mining areas in Australia and 

other countries.  The Applicant’s related interests have mines in South Africa, Columbia and 

exploration projects in Canada and its Application notes Indonesia as a further source of 

competition.  Indonesia is the largest thermal coal exporter in the world. 

 

The seaborne thermal coal market is cyclical and volatile. Price volatility has increased in recent 

years with the rise of a new large market in China and an emerging, potentially significant market in 

India, both of which prefer to purchase thermal coal on the spot rather than contract basis.  Key 

importers of thermal coal include Japan, South Korea, Taiwan, China, India and Europe.  
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Figure 30:  Benchmark thermal coal prices 

 
 

Seaborne thermal coal is traded both on the spot market and under long-term contracts. The liability 

for payment of the Port’s charges depends on whether the end-customer has purchased the thermal 

coal on the basis of ‘Free On Board’ (“FOB”) or CIF or ‘Cost and Freight’ (“CFR”).  

 

The majority of exports through the Port of Newcastle are contracted FOB where the purchaser pays 

the charges, rather than CIF or CFR where the coal exporter pays the charges.  

 

It is inconceivable that the 14 cents increase in Port prices has had any material effect in the global 

market for seaborne thermal coal.  It is equally inconceivable to suggest that declaration of the 

Port’s channel and berthing services could have a material impact in that market, or create or 

enhance the conditions or environment for improving competition in that market.  The market is 

already intensely competitive.  Port of Newcastle Operations submits that it is highly unlikely that 

any change in its prices could have a material impact on the level of global demand or supply in the 

market.    
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13 No increase in competition in the authority market 

13.1 Authorities to explore and mine 

In accordance with the Mining Act 1992 (NSW),23 the State grants authorities to firms who wish to 

conduct exploration and mining activity in the State.  

 

The authority gives holders the right to explore or mine for coal and other minerals.  

 

Organisations must apply to the Government (NSW Trade & Investment) to receive an authority.  

Applications must include a review of environmental factors, a mining operations plan, cost 

estimate, and several fees.  

 

Application fees may cost several thousand dollars, depending on the project.24 Although the 

application and its associated fees create a cost to enter the market, the costs are relatively small 

compared to potential coal revenues. Other costs of market entry include technology, skills, and 

other capital costs. 

 

Application for authorities to develop a coal project occur if: 

 

• The project’s costs of production can be expected to be significantly below the costs of the 

marginal project in the global merit order, so that production from this project could viably 

replace production from other projects. 

 

• Global demand is expected to grow, requiring supply from more expensive projects, and 

hence making the project viable in the medium term. 

 

Hence, competition in this market can be seen as a process through which low cost mines get 

developed ahead of the high cost mines or existing high cost mines are placed in care and 

maintenance or closed.  

 

13.2 Exploration and mining in the Hunter Valley 

As described above, there are currently 11 coal producers which operate 35 mines in the Hunter 

Valley.25 Many of these firms engage in both the production and exploration of coal mines in 

Australia. Anglo American, BHP Billiton, Glencore Coal, Idemitsu, Rio Tinto,26 Shenhua, Whitehaven, 

and Yancoal Australia27 all have major ongoing or planned exploration projects in the Hunter Valley 

                                                           
23

 http://www.resourcesandenergy.nsw.gov.au/landholders-and-community/landholders-

rights/mining_act_1992 and http://www.resourcesandenergy.nsw.gov.au/miners-and-explorers/applications-

and-approvals/apply-online 
24

 http://www.resourcesandenergy.nsw.gov.au/miners-and-explorers/applications-and-

approvals/fees/mining_act_fees 
25

 These largest producers are Glencore Coal, BHP Billiton, Coal & Allied Industries Limited, Peabody Energy 

Australia, and Yancoal Australia Limited. There are several smaller coal producers, including Anglo Coal 

Australia Ltd., Bloomfield Group, Centennial, Idemitsu Australia Resources Pty Ltd, Lake Macquarie Coal, and 

Whitehaven. 
26

 http://www.riotinto.com/copperandcoal/new-south-wales-operations-and-projects-10400.aspx 
27

 http://www.yancoal.com.au/page/key-assets/exploration-and-development/ 
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(see Section 10).28  A number of firms are exploring coal mines in Australia but are not currently 

engaged in Hunter Valley. These include Namoi Mining Pty Ltd. and Forge Mineral Pty Ltd.29 

 

Since the late 2000s, coal production in Hunter Valley has maintained steady growth. It is projected 

to continue to increase through to 2020. The coal production projections and current projects in 

progress indicate that the recent increase in Port of Newcastle Operations’ prices (which were 

effective 1 January 2015) have not impacted the level of activity in coal exploration or the market for 

authorities. 

 

This strongly indicates that recent increases in Port prices are not a relevant consideration when 

firms decide whether to apply for authorities. Other considerations (such as the presence of fossil 

fuel exploration subsidies and deductibles, which are worth about $3 billion,30 commodity prices, the 

physical capacity of the infrastructure for the delivery of coal to end customers, environmental and 

other planning requirements) determine whether a project will seek the required authorities. 

 

13.3 Declaration of the services would not affect competition in the Authorities 

market 

Declaration of the services would have an effect on competition in the Authorities market only if the 

merit order and the timing of mine development would be materially affected as a result of the 

declaration such that: 

 

• more efficient mines which were prevented from advancing in the merit order under the 

factual scenario would be able to advance; and 

 

• the overall pace of development in response to global demand increased. 

 

There is no evidence that the current merit order of coal project developments is inefficient or is 

affected by Port of Newcastle Operations’ prices. That is, there is nothing about Port of Newcastle 

Operations’ pricing in the factual scenario that would enable less efficient projects to be developed 

ahead of the more efficient projects.  

 

13.4 The likely state of competition under the counterfactual scenario 

Again, there is not likely to be any material difference in Port pricing or the degree of uncertainty 

over such pricing between the factual and the counterfactual.  

 

This submission has shown in the analyses of the markets for seaborne coal and for financing, Port of 

Newcastle Operations’ prices are not a material influence on the economics or financing of coal 

projects.  The Applicant suggests that what would otherwise be viable exploration activities (leading 

to demand for authorities) could be made unviable as a result of Port of Newcastle Operations’ one-

off pricing restructure and realignment is implausible.  

 

Figure 31 below sets out the Hunter Valley coal mine cost curve.  

 

                                                           
28

 http://www.industry.gov.au/industry/Office-of-the-Chief-Economist/Publications/Pages/Resources-and-

energy-major-projects.aspx 
29

 http://www.resourcesandenergy.nsw.gov.au/miners-and-explorers/applications-and-approvals/current-

coal-and-petroleum-exploration-licence-applications/current-coal-exploration-licence-applications 
30

 Fossil fuel exploration subsidies: Australia by Shakuntala Makhijani, November 2014 
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To have an effect on competition in the Authorities market, Port prices would have to be sufficiently 

material to affect the timing and merit order of coal projects where production costs can vary 

between $30 and $80 a tonne (abstracting from any exchange rate effects).  That is not the case in 

the Hunter Valley where Port prices overall amount to less than 1% of the delivered coal cost, 

or$0.51 per tonne of coal (see Attachment 2).   

 

Figure 31:  Hunter Valley thermal coal mines cost curve 

 
Note: Spot price was for Newcastle High CV Thermal Coal on 29 May 2015 

 

If coal prices became sufficiently low that many mines were only marginally viable or marginally 

unviable, it would be unlikely that any new applications for authorities would occur. This is because 

all low cost mines would have already been developed, and new mines at the top end of the cost 

curve would not be viable.   
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14 No increase in competition in the infrastructure markets 

The infrastructure market covers the range of infrastructure that supports coal mining activities.  

 

This submission focuses on the key infrastructure identified by the Applicant - rail, roads, power and 

water (as well as coal terminals) – and examines the current state of competition in the markets to 

develop (and maintain) infrastructure.  It then examines whether the state of competition in those 

markets could change under the counterfactual scenario of a declaration.   

 

14.1 Rail – the current state of competition 

The ARTC Hunter Valley rail network is regulated through the Hunter Valley Coal Network Access 

Undertaking (“HVAU”).31  The HVAU covers pricing (including pricing limits and the method for 

annual price adjustments) and other regulations.  

 

Above-ground, the Applicant has identified four main rail haulage competitors: Pacific National, 

Aurizon, Glencore Rail, and Southern Shorthaul Railroad.32    

 

The Asciano Group owns Pacific National.   Glencore Rail is a related entity to the Applicant. This 

level of vertical integration in rail haulage provides a competitive constraint (including the option of 

self-supply). 

 

Aurizon is a top 50 publicly listed ASX company (ASX: AZJ). The Southern Shorthaul Railroad is a 

privately owned company established in 2003.  

 

14.2 Rail - the likely state of competition under the counterfactual scenario 

The Port’s prices (or future prices) are not identified as a barrier to entry (or material factor) into the 

above rail market.  

 

Hence, competition above rail would remain unchanged regardless of any differences in Port prices 

in the factual scenario relative to the counterfactual scenario.  

 

Even if Port of Newcastle Operations were to hypothesise a fall in its prices in the counterfactual 

scenario leading to an increase in demand for above-rail services, the increase in demand should not 

be confused with an increase in competition. There would be no change in the ability of any of the 

market participants to meet demand or to win business on their own merits. Prices for above rail 

services would not be affected. 

 

14.3 Coal loading terminals at the Port – the current state of competition 

There are three port terminals for coal at the Port, owned by two parties.  These are the Newcastle 

Coal Infrastructure Group (“NCIG”) Terminal and Port Waratah Coal Services (“PWCS”) Carrington 

and Kooragang Coal Terminals.  

                                                           
31

 http://www.artc.com.au/Content.aspx?p=225 and 

http://www.artc.com.au/library/ARTC%202014%20HVAU.pdf 
32

 The providers transport goods on a track owned by the ARTC, and rely on train movements scheduled by the 

Hunter Valley Coal Chain Coordinator. See: http://www.pwcs.com.au/what-we-do/the-coal-chain/ 
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Both PWCS33 and NCIG34 involve vertical integration as their respective members include significant 

coal producers, placing competitive constraints on the coal terminals. 

 

The State Government initiated long-term coal export cooperative arrangements among the 

users/owners of NCIG and between NCIG and PWCS to ensure future terminal capacity and boost 

coal export infrastructure.35  The Capacity Framework Agreement (“CFA”) increased investment 

certainty for PWCS and NCIG by providing certainty about export capacity, thus enabling the firms to 

enter into long-term contracts with customers.36  The CFA is authorised by the Commission through 

to late 2024. 

 

Capital, land, and regulatory consents represent the key costs to entering the market.   Port of 

Newcastle Operations has about 200 hectares of vacant port land with access to deep water.37  

 

14.4 Coal loading terminals at the Port - the likely state of competition under the 

counterfactual scenario 

While demand, access to land, consenting and capital requirements may constrain market entry, 

Port of Newcastle Operations’ pricing does not. It is not a material factor impacting the market, nor a 

barrier to entry or expansion in the market.   

 

However, the change in incentives under the counterfactual scenario could lead to a material 

reduction in efficiency at coal loading terminals. The operation of the CFA and the benefits of 

cooperation between the mining companies and the terminals authorised by the Commission 

strongly depend on the incentive of each participant to cooperate for the common good. 

 

As long as arrangements between the Port, the users and the terminals are determined on the 

commercial basis, the incentive to cooperate is likely to offset any incentive for each party to pursue 

its own self-interest at the expense of all other port users and service providers. However, under the 

counterfactual, key decisions related to access to the Port would be made by the Commission in its 

role as the arbitrator of the access disputes. 

 

If a third party regulator was the decision maker, the incentives on Port users and service providers 

may change. The outcome would then depend, not on cooperative decisions by all the commercial 

participants, but on the single decision of the regulator. Hence, the imperative is not to convince all 

other stakeholders but to convince the regulator. In this setting, each stakeholder achieves the 

greatest chance of best outcome by making representations to the regulator on the basis of its own 

interests, rather than on the basis of common interests. 

 

Given this change in incentives, it is likely that less cooperative behaviours and outcomes would 

prevail under the counterfactual scenario than under the factual scenario. This may increase 

competition in the provision of terminal services but at the expense of the benefits of cooperation. 

                                                           
33

 PWCS is an unlisted private company whose shareholders include a number of Hunter Valley coal producers 

(including the Applicant) and Japanese coal customers. 
34

 The members of NCIG include the group entities of Banpu Public Company Limited, BHP Billiton Group, 

Peabody Energy Corporation, Whitehaven Coal Limited and Yanzhou Coal Mining Co. Ltd. 
35

 http://www.dpc.nsw.gov.au/__data/assets/pdf_file/-

0008/84482/2009.09.18_mckay_hunter_coal_producers_agree_to_historic_export_plan.pdf 
36

 http://www.miningaustralia.com.au/news/long-term-hunter-export-agreement-signed and 

http://www.abc.net.au/site-archive/rural/nsw/content/2010/01/s2785881.htm 
37

 http://ncc.gov.au/images/uploads/DEPONAp-001.pdf and http://www.portofnewcastle.com.au/ 
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The authorisation of the CFA confirmed that the public benefits of cooperation in this case 

outweighed the benefits of competition. The converse must also be true: the benefits of competition 

would not offset the loss of benefits from cooperation under the counterfactual.  

 

14.5 Roadways and water facilities – the current state of competition 

Port of Newcastle Operations assumes the Applicant is referring to private roads and water facilities. 

Many coal projects have internal, private haul roads dedicated to moving coal along the commodity 

chain. Coal projects also often have private water facilities to wash vehicles, prepare coal, suppress 

dust, and other potable purposes. There are also associated water and wastewater facilities that 

collect run-off, store water, and segregate water of different quality.38 

 

Coal mining firms typically outsource the construction of these roads and water facilities to civil 

engineering firms. There are numerous civil engineering firms that build haul roads and water 

infrastructure facilities for coal projects across Australia. Many of these firms are diversified across a 

number of industries and services.  

 

14.6 Roadways and Waters - the likely state of competition under the 

counterfactual scenario 

Numerous parties provide these services. The Port’s pricing is not a material factor affecting 

competition for the supply of roadways or waterworks, nor a barrier to entry.  

 

On the supply side, providers of roadways and water services supply a wide variety of users in 

addition to coal mines. 

 

14.7 Electricity – the current state of competition 

The NSW retail electricity market was recently de-regulated, following reports that the market was 

competitive.39  However, IPART monitors the market to ensure prices do not exceed a maximum in 

NSW, and the Australian Energy Market Commission (“AEMC”) sets rules for the energy market.40    

 

14.8 Electricity – the likely state of competition under the counterfactual scenario 

The electricity market in NSW has already been found to be competitive. The Port’s pricing does not 

impact the electricity market. The Port’s pricing is not a material factor impacting the electricity 

market, nor is it a barrier to entry. While coal is a significant input in the electricity market and coal 

mines use electricity, there are more significant factors to market decisions than Port pricing.  

 

If the Port’s pricing was a significant factor influencing the supply of (or demand for) electricity, this 

would not impact competition because: 

 

• There are sufficient current participants that competition is not limited. 

 

• Participants operate as part of wider markets and the coal sector is part of this wider 

electricity market. 

                                                           
38

 http://www.planning.nsw.gov.au/assessingdev/pdf/hvo_final_assessment_report.pdf and 

https://www.icmm.com/document/3660 
39

 http://www.resourcesandenergy.nsw.gov.au/energy-consumers/energy-sources/electricity/removal-of-

electricity-price-regulation 
40

 http://www.aemc.gov.au/about-us/about-the-aemc and http://www.ipart.nsw.gov.au/Home 
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• Any impact would apply to all potential suppliers and purchasers. The counterfactual would 

not allow more efficient participants that are excluded currently.  
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15 No increase in competition in the specialist services 

markets 

The specialist services market covers coal exploration services, including geology and drilling, as well 

as construction and operation and maintenance services.  

 

15.1 The current state of competition 

The Applicant notes that the market for specialist services is labour intensive with many small 

operators.  It references IbisWorld: Mining Support Services Market Research Report, the latest 

version of which identifies that no company has a dominant market share.41  The number of 

participants (over 1,400) and small market shares indicate a competitive market. This is reinforced 

by the Applicant’s comment that many companies have reduced prices as a result of decreased 

demand (as one would expect in a competitive market). 

 

Indeed, there are many firms active in the coal exploration services sector in Australia.  The suppliers 

of construction and operation and maintenance services will in some cases be the same firms that 

provide other infrastructure services. The market also includes a number of providers that may focus 

on more specialist areas, such as geology and drilling.  

 

This market is varied but is characterised by the Applicant as being rather labour-intensive. As such, 

the barriers to entry are likely to be low, although we recognise this may not always be the case and 

in all sub-segments of the specialist services market.  

 

15.2 The likely state of competition under the counterfactual scenario 

Port of Newcastle Operations’ pricing and any uncertainty over future pricing are not likely to differ 

under the factual or the counterfactual scenarios.  

 

Port of Newcastle Operations’ pricing is already consistent with the levels that would be allowed 

under price regulation.  

 

As identified by the Applicant, the market is already competitive, with a number of participants that 

have little market share. The barriers to entry into the market appear low and the Port of Newcastle 

Operations’ pricing is not a material factor in the competitive nature of the market, nor a barrier to 

entry to the market.  

 

Even if there was a hypothetical difference between Port of Newcastle Operations’ prices in the 

factual and the counterfactual scenarios, it would have no effect on the market as the market is 

much wider than the supply of specialist services to coal mines. The suppliers of these specialist 

services also supply their services to other mining firms as well as to non-mining firms. The 

IbisWorld: Mining Support Services Market Research Report explicitly notes the market is not specific 

to coal.   

 

It is also likely that geographic dimensions of the specialist services markets is global or would at 

least extend to coal and commodity markets in Victoria, Queensland and potentially Western 

Australia.  

                                                           
41

 http://www.ibisworld.com.au/industry/default.aspx?indid=156 
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16 No increase in competition in the commercial shipping 

market 

The commercial shipping market, as defined by the Applicant, covers shipping agents and vessel 

operators calling at the terminals within the Port precinct.  

 

16.1 The current state of competition 

There were 1,717 coal vessel visits to the Port in the 2014 calendar year.42   

 

The commercial shipping market is global with numerous potential providers.  

Shipping rates tend to be volatile. Any uncertainty about port charges is swamped by the uncertainty 

and the cyclicality of freight charges, as illustrated in Figure 32 below.   

 

Figure 32:  Bulk freight rates - Newcastle to Japan 

 
 

 

16.2 The likely state of competition under the counterfactual scenario 

As identified before, the Port’s pricing and uncertainty over future pricing is not likely to differ under 

the factual or the counterfactual.  

 

Shipping charges are volatile and unrelated to Port of Newcastle Operations’ prices, which are not a 

material consideration or a barrier to entry or expansion in the commercial shipping market. As 

identified by the Applicant, Port charges are less than 1% of delivered coal cost and are unlikely to 

have a material effect on the demand for shipping services. 

 

                                                           
42

 http://www.newportcorp.com.au/client_images/1661880.pdf 
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The global shipping market has numerous participants, operating both through spot and long-term 

contracts.  Port pricing would have minimal effect on competition between shipping companies, and 

will not have any effect on global shipping pricing or the total volume of coal or other goods being 

shipped. 

 

Moreover, suppliers to this market – dry bulk carriers – are able to carry a wide range of 

commodities and hence operate across a wider market than the one posited by the Applicant. 
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17 Declaration would be contrary to the public interest 

17.1 The statutory test 

Section 44G(2)(f) requires that access (or increased access) to the service would not be contrary to 

the public interest. 

 

17.2 Judicial consideration of the statutory test 

The term “public interest” is not defined in Part IIIA of the Competition and Consumer Act.  

 

It has, however, been considered, most relevantly by the High Court of Australia in The Pilbara 

Infrastructure Pty Ltd v Australian Competition Tribunal [2012] HCA 36 (“Pilbara decision”).  

 

In the Pilbara decision, the majority of the High Court (comprising French CJ, Gummow J, Hayne J, 

Crennan J, Kiefel J and Bell J) held that a wide range of matters may be considered by the decision 

maker (and the Council) in considering whether access (or increased access) would not be contrary 

to the public interest: 

 

“the range of matters to which the NCC and, more particularly, the Minister may have regard 

when considering whether to be satisfied that access (or increased access) would not be 

contrary to the public interest is very wide indeed.”43 

 

17.3 The statutory test is not satisfied 

Port of Newcastle Operations submits that in this case there are aspects of the public interest that 

would be harmed by access (or increased access) and that as a result declaration would be contrary 

to public interest.  These are outlined below. 

 

Port of Newcastle Operations submits that criterion (f) is not satisfied even if the most restrictive 

view of the assessment required by criterion (f) is adopted. 

 

This is because:  

 

• access (or increased access) would increase costs for port users other than coal producers 

and this would more than offset any promotion of competition in dependent markets. As 

stated above, Port of Newcastle Operations considers that any potential promotion of 

competition in dependent markets would be insignificant; and 

 

• access (or increased access) would unduly increase the regulatory burden on Port users 

when the State already has adequate safeguards in place. 

 

The above points are discussed in further detail in the sections below. 

  

                                                           
43

 The Pilbara decision at paragraph 42. 
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18 The State has adequate safeguards in place 

18.1 The Port is already regulated by the State under the PAMA 

The Port is regulated under the PAMA Act, PAMA Regulation and the IPART Act.  

 

The PAMA Act establishes a regime for port charges and a framework for implementing regulations 

to promote competition and productivity at ports in the State.  

 

PAMA Regulation supplements PAMA Act by setting out, amongst other things, the principles for 

calculating port charges under PAMA Act. 

 

The statutory service charges, statutory powers to determine and levy the service charges, and the 

Port of Newcastle Operations’ power to levy the statutory service charges are explained in further 

detail in Appendix 2.  

 

18.2 The State’s price monitoring regime for charges at the Port 

Part 6 of PAMA Act establishes a light-handed price monitoring regime which applies to the Port of 

Newcastle (and other designated ports).  

 

In summary, the price monitoring regime requires each port operator to: 

 

a. publish the port charges charged by the port operator and the standard rate of other 

charges charged by the port operator  (“Port Service Charges”) on its website; 

b. give notice of any proposed change in its Port Service Charges both to the Minister (at least 

20 business days before the change) and publish on its website (at least 10 business days 

before the change) the information specified in section 80 of PAMA Act; 

c. by 1 October in each year, annually report to the Minister the information specified in 

section 81 of PAMA Act relating to Port Service Charges, for the prior financial year; and  

d. provide to the Minister any information required by the Minister under section 82 of PAMA 

Act about a Port Service Charge.  

 

The Minister may publish reports and statements, based on information provided or obtained under 

the price monitoring regime, about the Port Service Charges at any of the ports in the State.  

 

If the Minister considers port service charges (including the navigation services charge) at the Port 

are inappropriate, the Minister has the power to refer pricing concerns to the IPART for review. 

 

Under section 12A(1) of the IPART Act, IPART has a general power to conduct investigations and 

make reports on any matter with respect to pricing, industry or competition that is referred to it by 

the Minister.  

 

In addition, section 12A(3) of the IPART Act provides that IPART may request the Minister to refer a 

matter to it. This may occur where IPART has received one or more complaints from industry 

participants about a particular service. 
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Submissions made by persons in respect of an IPART investigation are generally made public. IPART’s 

final reports are also generally required to be made public.  
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19 The State has adequate contractual protections in place 

Port of Newcastle Operations owes obligations to the State under the transaction documents which 

prevent it from unfairly discriminating against users of the Port. They are described in this section. 

 

On 30 May 2014, Port of Newcastle Lessor Pty Ltd (the Port Lessor, representing the State of New 

South Wales) and Port of Newcastle Investments (Property) Pty Limited (the Port Lessee) entered 

into a long term lease of the Port land (“Port Lease”).  Port Lessee then subleases the Port land to 

Port of Newcastle Operations under a concurrent sublease.  

 

19.1 Port objective 

Under clause 8.9 of the Port Lease, Port of Newcastle Operations has an obligation to, at all times 

during the term, contribute to the ongoing improvement of productivity and efficiency in the Port 

and Port-related supply chains and co-operate with relevant industry bodies to the extent 

reasonably required to achieve the objective of the Port being a major seaborne trade gateway for 

New South Wales (“Port Objective”). 

 

Clause 31.2 of the Port Lease requires the Port of Newcastle Operations to develop the leased area 

to the extent feasible, consistent with the actual and anticipated future growth in and pattern of 

demand for Port infrastructure and services, the quality and efficiency standards reasonably 

expected of a major port in Australia, good operating practice, applicable laws and the Port 

Objective. 

 

19.2 Port stewardship obligations under the Port lease 

Under clause 8.2 of the Port Lease, the Port of Newcastle Operations has a Port Stewardship 

Obligation44 to, at all times during the Term: 

 

a. ensure that the Port is capable of providing access to intrastate, interstate and international 

shipping;  

b. ensure that the Port is no less capable of providing access to the Port for intrastate and 

interstate rail and road transport than is usual as at the Commencement Date; and 

c. provide for access to the Port by all safety and security vessels employed in the service of a 

State Agency.45 

A breach of a Port Stewardship Obligation which is not cured within the specified timeframe allows 

the State of New South Wales to terminate the Port Lease.  If this were to occur, the Port of 

Newcastle’s equity investment be written down to zero.46 This is a significant right in the hands of 

the State which operates as a powerful incentive for Port of Newcastle Operations to comply in full 

with its Port Stewardship obligations under the Port Lease 

 

                                                           
44

 Means Port Lessee’s obligations under clauses 8.2 to 8.4 of the Port Lease, as limited by clause 8.5 of the 

Port Lease. 
45

 Defined in Port Lease to mean the State; any Minister of the State; any Department, agency or authority of 

the State; a body corporate owned by the State; and a subsidiary of a body corporate owned by the State. 
46

 See clause 41.1 of the Port Lease. 
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19.3 Open Access Regime 

Under clause 9.2 of the Port Lease, Port of Newcastle Operations is prohibited from using any part of 

the leased area for Coal Use47 without first developing arrangements, whether regulatory or 

contractual, that provide a mechanism which enables third parties to seek and obtain access to the 

capacity of the facilities for Coal Use on reasonable terms and conditions ("Open Access Regime").  

 

This means that Port of Newcastle Operations must not use any part of the leased area for coal 

handling unless it is subject to an Open Access Regime for third parties. 

 

Further, the Port Lease provides that Port of Newcastle Operations must not make any of the leased 

area available to any other person for Coal Use unless it first conducts a public tender process 

offering the opportunity to use that land for that Coal Use.  

 

Further, the conditions on which the land is to be made available require that person to first develop 

and implement an Open Access Regime in respect of that Coal Use.  

 

A breach of clause 9.2 of the Port Lease which is not cured within the specified timeframe triggers a 

step in right for the State to do anything necessary to remedy the breach, including remedying the 

breach itself.48 

 

19.4 Compliance with competition laws 

There are specific obligations in the Port Lease requiring Port of Newcastle Operations to comply 

with competition laws and undertakings.  

 

In particular, under clause 39.1 of the Port Lease, Port of Newcastle Operations is required to comply 

the provisions of Part IV of the Competition and Consumer Act, with respect to, or in connection 

with, matters at the Port.  

 

Port of Newcastle Operations’ obligations under clause 39.1 of the Port Lease extend to procuring 

that its related entities and using reasonable endeavours to ensure its associates comply with 

competition laws.49 

 

A breach by Port of Newcastle Operations of its obligations to the State in clause 39.1 of the Port 

Lease triggers a right for the State to terminate the Port Lease without compensation.50 

                                                           
47

 Being the development or operation of facilities for the storage, treatment or handling of coal. 
48

 See clause 40.2 of the Port Lease. 
49

 See clauses 39.2 and 39.3 of the Port Lease. 
50

 See clause 41.1 of the Port lease. 
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20 Declaration would unduly increase the regulatory 

burden 

20.1 Heavy-handed regulation should be a last resort 

It has been a long-standing consensus in the Australian public policy that heavy-handed regulation - 

including price control - should only be introduced if lighter-handed forms of regulation have 

demonstrably failed. For example, a number of airports across Australia are subject to light-handed 

price monitoring by the Commission. Over the years, there have been frequent suggestions by the 

Commission and airlines that more intrusive regulation should be introduced. However, the PC and 

successive Australian Governments, despite the view of the Commission, have repeatedly come to 

the view that its price monitoring regime is working and that more heavy-handed regulation is not 

justified. 

 

Declaration would result in heavy-handed regulation, which is an outcome the Applicant’s related 

companies have resisted in the case of access to bulk wheat export infrastructure.   

 

A party who believes that it can benefit from a regulated outcome would have no incentive to agree 

voluntarily and would seek to engage arbitration by the regulator. 

 

The Port’s approach to pricing shows that the Port’s current estimate of the cost of providing the 

service and its planned recovery of its required revenues are well within the bounds of what may 

emerge from a regulatory decision.  In other words, the light handed regulatory regime is working 

exactly as intended: the threat of regulation and price monitoring are demonstrably causing Port of 

Newcastle Operations to behave as if it is subject to economic regulation, but without the costs and 

other downsides of regulation outlined in this submission. 

 

Declaration would result in the introduction of heavy-handed regulation at the time when light-

handed regulation is clearly achieving its intended results.  Declaration would, therefore, be contrary 

to the public interest. 

 

20.2 The success of light-handed regulation has been proved in other sectors 

Comparisons to the airport sector are instructive in this regard. Light-handed regulation without 

declaration has been successful in relation to airports across Australia.  

 

During the initial wave of privatisations of airports between 1997 and 2002, the Federal Government 

introduced airport specific price regulation, comprising price notification, price monitoring, price 

caps and special provisions for ‘necessary new investment’ and quality of service monitoring. 

 

However, in 2002, a Productivity Commission (“PC”) inquiry into the price regulation of airport 

services determined that market power concerns did not warrant such heavy-handed regulation. 

The PC concluded that the potential costs of the price control regime were compounded by the 

severe information problems confronting the regulator, giving rise to a significant risk of regulatory 

failure, distorted production decisions and, in particular, a ‘chilling’ of airport investment decisions. 
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The PC recommended that price caps and price notification of aeronautical services be replaced with 

light-handed regulation as a ‘probationary regulatory package designed to facilitate the transition to 

a more commercial environment, while providing credible constraints on the use of market power’.51   

 

The recommendation was implemented, with light-handed regulation largely consisting of price and 

quality monitoring of aeronautical services at Adelaide, Brisbane, Canberra, Darwin, Melbourne, 

Perth and Sydney airports. The exception to this was the price notification arrangements for regional 

air services using Sydney Airport. 

 

A further inquiry by the PC, in 2006, concluded that light-handed regulation had delivered important 

benefits and that the regime should continue with some changes, including the excision of Canberra 

and Darwin airports from coverage.  

 

Accordingly, since 2007, price and quality monitoring of aeronautical services has applied to four 

airports across Australia: Brisbane, Melbourne, Perth and Sydney.   

 

In 2008, the Federal Government directed the Commission to formally monitor car parking prices, 

costs and profits at these airports as a separate undertaking. Car parking has been monitored 

continuously since 1997, but was previously encompassed in the general monitoring program. 

 

In line with its annual reporting responsibilities, in March 2010, the Commission released the 2008-

09 Airport monitoring report.52  In the press release that accompanied the report, the Commission 

observed that Sydney Airport had increased profits at the expense of the quality of its services, and 

also expressed concerns about monopoly pricing for car parking.53 

 

In response, the Federal Government directed the PC to bring forward its scheduled review. 

 

The PC conducted an inquiry, and published its report in late 2011. The PC supported the 

continuation of the current regulatory oversight of airport pricing and quality of service. The PC 

found the regime has been effective and should continue to operate, with some enhancements, 

until 2020, with the next review by the PC in 2018. 

 

The PC’s inquiry noted a number of positive outcomes of the light-handed regime that replace the 

earlier price cap regulation, including:  

 

• strong investment in new aeronautical assets;  

 

• a generally good level of service provision, and  

 

• reasonable aeronautical charges, revenues and profits compared to international 

benchmarks. 

 

The PC’s major recommendations were to continue with the light-handed regime including the 

Commission’s monitoring of airport pricing and quality of service, with some enhancements to the 

monitoring approach, namely: 

 

• publication by the Commission of a draft monitoring report; 

                                                           
51

 Productivity Commission, Price Regulation of Airport Services, Report no. 19, Canberra. 
52

 Australian Competition & Consumer Commission, Airport monitoring report 2008-09: Price, financial 

performance and quality of service monitoring, March, Canberra. 
53

 The Commission issues annual report on airport performance, Media release, 11 March. 
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• a 'show cause' process that would see the Commission, in the published draft airport 

monitoring report, having the option to nominate an airport to show cause why its conduct 

should not be subject to a price inquiry. Where the Commission is not satisfied with an 

airport's response, the Commission should make a recommendation to the relevant Minister 

that a price inquiry be held under Part VIIA of the Competition  and Consumer Act; 

 

• a review of the objective criteria for quality of service monitoring by June 2013; and 

 

• publication of airports' prices, terms and conditions for transport operators' access to 

airports. 

 

The Commission had argued for deemed declaration of airports under Part IIIA, but the PC rejected 

this, preferring instead to recommend the introduction of the more light-handed 'show cause' 

process, in part due to opposition from the Council in relation to the Commission’s proposal, but 

largely because the PC felt that the costs of deemed declaration would outweigh the benefits. 

 

Port of Newcastle Operations submits that the existing light-handed regime described at section 

19.5 of this submission that is already applicable to the Port is comparable to, and apt to achieve the 

same benefits as, the regime that has been challenged and deemed successful in relation to airports. 

 

20.3 Declaration would undermine the light-handed approach 

If the Council recommends declaration of the specified services at the Port, it would create an 

unwarranted precedent for effective light-handed regulatory regimes presenting no barrier to the 

introduction of heavy-handed regulation.  

 

This would unnecessarily reduce credibility of light-handed regulation. 

 

It would also be potentially detrimental to businesses who are subject to light-handed regulation 

and proposals to privatise businesses subject to light handed regulation. 

 

Businesses subject to light-handed regulation tend to exercise the discretion available to them so as 

not to bring heavy-handed regulation on themselves.  However, if compliance with regulatory 

principles cannot prevent heavy-handed regulation, service providers would have an incentive to 

become more aggressive in the short term, and to extract as much monopoly rent as they can while 

they can.  Moreover, such infrastructure service providers would have no incentive to show 

flexibility where the long-term benefits of such flexibility could be offset by regulation. 

 

Hence, in the presence of an effective light-handed price monitoring regime, a recommendation to 

introduce heavy-handed regulation on the basis of potential for future exercise of monopoly power 

by Port of Newcastle Operations rather than any specific evidence of the actual exercise of such 

power, would effectively undermine an important element of the toolbox of Australian regulation.   
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21 The Applicant’s concern about uncertainty 

Glencore seems to argue that as a result of a downturn in the demand for coal and coal-related 

services, Port prices must be regulated in order to provide certainty.  

 

As shown elsewhere in this submission, it is unlikely that regulation of Port prices would either result 

in lower prices or would reduce uncertainty. In fact, declaration would create significant additional 

uncertainty for coal mining companies during this difficult time: 

 

a. The level of maximum allowable revenue for the Port would remain uncertain for some 

considerable time while the main regulatory parameters are arbitrated. Given the wide 

range of possible regulatory outcomes, Port users would face considerable uncertainty 

about the implications of such decisions on the current and future prices. 

b. The cyclical pattern of prices with and without regulation is likely to differ. Under 

declaration, port users would face uncertainty about future timing of regulatory decisions 

relative to market cycles.  Declaration of below-rail assets in Pilbara resulted in eight years 

of litigation and the Commission has not yet arbitrated any prices for the services.  Eight 

years of litigation could not be said to a situation conducive to improved certainty. 

c. The difference in incentives of the Port of Newcastle Operations under regulated and 

commercial environments would create further uncertainty. At present, the Port is able to 

articulate its medium term commercial strategy, focusing on maximising profitability from 

growing throughput at the Port. Under regulation, the Port’s strategy would be heavily 

influenced by periodic regulatory decisions 

d. The change in incentives for other stakeholders at the Port will create further uncertainty. 

At present, there is a reasonable degree of certainty about the degree of cooperation and 

competition between the stakeholders and, in particular different types and sizes of port 

users. Under regulation, stakeholders would be incentivised to adopt more self-interested 

positions in front of the Commission and that is likely to generate greater uncertainty than 

the once in 20 years’ restructure and realignment of Port prices. 

 

There is no reason to believe that declaration of the Port would achieve the degree of improved 

certainty desired by the Applicant.  At the extreme, the Applicant’s desire for certainty could be 

interpreted as a suggestion that in a market downturn, Port of Newcastle Operations has an 

obligation to remove risks from any industry facing decreased demand.  Clearly, Port of Newcastle 

Operations has no incentive to add to risks to the volume of throughput through the Port.  However, 

a suggestion that it should sacrifice its commercial interests in order to offset risks for stakeholders 

would imply that the Applicant is seeking a radically different risk allocation than usually exists 

between commodity producers and infrastructure service providers.  



 

66 

 

 

22 Subsidy 

Consistent and long-term provision of Port services at prices that are below the cost of service 

represent an implicit subsidy to Port users. In the case of the Hunter Valley coal industry, such a 

subsidy would be particularly ineffective: 

 

• The level of Port charges is not material to the key investment and production decisions of 

the coal mines. For example, there is no evidence that the 16c a tonne reduction in coal 

wharfage in 1995 had any effect on the coal industry. Rather, coal volumes began to 

increase in the late 1990s in response to changes in the global markets. 

 

• In the long run, regardless of who is initially responsible for paying port charges, any benefits 

of a subsidy would be split between the coal producers and coal purchasers. Again, there is 

no evidence that the port charges (as opposed to the total cost of transport from mine to 

port, which includes terminal and rail charges) would be material enough to induce foreign 

purchasers to switch to Newcastle coal from other coal sources. 

 

• Economists generally regard subsidies for exporting industries as inefficient. However, worse 

than an inefficient subsidy is an ineffective subsidy. Setting port prices at below cost 

recovery levels would not provide an effective assistance to the Hunter Valley coal industry 

and would not result in sustained increases in coal exports. In fact, the actions by the NSW 

State Government to sublease  its ports to commercial port operators, associated with the 

move to more commercial pricing, represents a recognition that port pricing should not be 

part of an industry assistance strategy.  
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23 Conclusion 

In conclusion, the Council should make a recommendation to the designated Minister not to declare 

the services because access or increased access to the services would not materially promote 

competition in any dependent market and would be contrary to the public interest. 

 

The channel is not subject to any network effects and has excess capacity.  The Port’s commercial 

objective is to maximise throughput at the Port. 

 

Declaration would not promote new entry into any dependent market - the current prices of the 

services (including navigation services, wharfage, and security charges) contribute less than 1% of 

the cost of delivered export coal and are not material to decisions to open, expand, mothball or 

close coal mines. 

 

Aside from the current price increase implemented 1 January, 2015, the real prices for the services 

has been in decline for over 20 years.   

 

This has occurred as the services offered at the Port have improved.   

 

Even if the prices of the services had only increased by inflation for each of the last 20 years, the 

prices would be significantly higher than those being charged by the Port of Newcastle Operations 

today.  

 

The recent change in prices at the Port, which seem to have triggered the Application, are a once-off 

restructure and realignment of prices at the Port, following more than 20 years of substantial under 

recovery.  

 

Declaration of the services would not increase certainty for marginal coal producers.   Coal 

producers would continue to face significant uncertainty because they operate in a global, highly 

volatile and competitive commodity market that is impacted by changing economic circumstances, 

market interventions by governments in destination countries (often to support domestic suppliers 

or to further emission and climate change policies), fluctuations in the coal price, currency 

movements, changing landside and sea freight costs and changing mine operating costs. 

 

Declaration would be contrary to the public interest.  It would increase the regulatory burden 

without any countervailing benefit to the public.  Declaration risks adversely impacting the flexibility 

and reliability of the services and the continued success of the Port to deliver those services to the 

Hunter Valley and it would undermine the efficacy of the existing protections – statutory and 

contractual – already in place. 
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Attachment 1: Historical Port prices applicable to the coal trade - FY91 to CY15 (ex GST) 

 

 
 

*Figures in red are an assumption extrapolated from available source data 

 

Newcastle Historical Port Charge rates ex GST

FY91 FY92 FY93 FY94 FY95 FY96 FY97 FY98 FY99 FY00 FY01 FY02 FY03

Ex GST

Nav 0-50kt $0.4000 $0.4240 $0.4240 $0.4240 $0.4240 $0.3936 $0.3936 $0.3936 $0.3936 $0.3920 $0.3920 $0.3920 $0.3920

Nav 50kt plus $0.9000 $0.9540 $0.9540 $0.9540 $0.9540 $0.8855 $0.8855 $0.8855 $0.8855 $0.8820 $0.8820 $0.8820 $0.8820

Nav Max $42,500 $45,050 $45,050 $45,050 $45,050 $41,850 $41,850 $41,850 $41,850 $41,682 $41,682 $41,682 $41,682

Wharfage $0.44 $0.38 $0.32 $0.265 $0.10

PCAC $0.10 $0.10 $0.064 $0.064 $0.0640 $0.0640 $0.0640 $0.0640

Security (introduced in 2004)

FY04 FY05 FY06 FY07 FY08 FY09 FY10 FY11 FY12 FY13 FY14 FY15 2015

Ex GST

Nav 0-50kt $0.3920 $0.3920 $0.3920 $0.3920 $0.3920 $0.3920 $0.3920 $0.3920 $0.3920 $0.4069 $0.4183 $0.4292

Nav 50kt plus $0.8820 $0.8820 $0.8820 $0.8820 $0.8820 $0.8820 $0.8820 $0.8820 $0.8820 $0.9155 $0.9412 $0.9656

Nav Max $41,682 $41,682 $41,682 $41,682 $41,682 $41,682 $41,682 $41,682 $41,682 $43,265 $44,477 $45,634

Wharfage $0.0656 $0.0682

PCAC $0.0640 $0.0640 $0.0640 $0.0640 $0.0640 $0.0640 $0.0640 $0.0640 $0.0640 $0.0640 $0.0640

Security (introduced in 2004) $196.00 $196.00 $196.00 $452.00 $452.00 $452.00 $452.00 $452.00 $447.27 $463.75 $481.84

$0.690
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Attachment 2: Total Port charges by vessel size and per tonne of coal pre and post pricing 

restructure and realignment 1/1/2015 

 

Indicative Description Handymax Panamax 

Post 

Panamax 

Post 

Panamax 

Post Panamax 

/ Cape Cape Cape Cape Cape 

Total 

Average 

Vessel GT class 20-30kt 30-40kt 40-50kt 50-60kt 60-70kt 70-80kt 80-90kt 90-100kt 100-110kt All Sizes 

Av. GT of vessel within each class 27,896 36,191 44,536 52,132 64,158 76,191 86,078 92,502 104,694 58,001 

Av. Length Overall within each class 186 212 228 237 252 266 286 292 300 244 

Av. Tonnes of coal on board in each class 43,032 61,009 74,487 86,295 108,278 120,889 135,835 132,291 150,448 92,956 

Av. Dead Weight Tonnage within each class 48,824 67,210 82,028 96,265 114,058 143,046 165,437 179,378 200,929 108,486 

Av. Port Charges per tonne of coal in each class pre-2015 rates $0.36 $0.33 $0.33 $0.35 $0.40 $0.46 $0.41 $0.44 $0.40 $0.37 

Av. Port Charges per tonne of coal in each class 2015 rates $0.53 $0.49 $0.50 $0.50 $0.48 $0.52 $0.52 $0.59 $0.60 $0.51 

Av. Port Charges increase per tonne of coal in each class $0.173 $0.161 $0.162 $0.150 $0.088 $0.064 $0.106 $0.151 $0.197 $0.141 

Av. Port Charges in each class pre-2015 rates $15,261 $20,001 $24,467 $29,646 $42,702 $53,778 $55,013 $54,781 $55,972 $34,693 

Av. Port Charges in each class 2015 rates $22,665 $29,614 $36,291 $42,338 $52,135 $61,298 $69,139 $73,330 $82,981 $46,841 

Av. Port Charges increase in each class $7,404 $9,613 $11,824 $12,692 $9,434 $7,520 $14,126 $18,550 $27,008 $12,149 

Av. Port charges % increase in each class 49% 48% 48% 43% 22% 14% 26% 34% 48% 39% 

 

 

Notes: 

* Calculations show current and previous Port charges for different sized vessels assuming 2014 vessel mix is held constant 

* Total Average All Sizes calculated using an average Vessel Size of 58,001 GT, and an average 92,956 tonnes of coal on board 
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Attachment 3: Port of Newcastle Operations’ approach to 

defining the dependent markets 

 

1 Coal export market 

The Applicant submits that there is a global market for the export of seaborne coal, and that “the 

global market for seaborne coal is workably competitive with prices determined by international 

markets.”54 

 

Port of Newcastle Operations generally agrees with the Applicant’s definition of this market.   

 

Port of Newcastle Operations understands that the Applicant’s concern relates to the ability of coal 

producers in the Hunter Valley to compete in this market. 

 

1.1. Product dimension 

Australian authorities have found separate product markets for the supply of thermal (steam) coal 

and for the supply of coking (metallurgical) coal.55 This is consistent with overseas authorities.56   

However, Port of Newcastle Operations does not consider this distinction to be material in this 

Application. However, in an abundance of caution, we have focussed on the narrower global market 

for seaborne thermal coal. 

 

1.2. Geographic dimension 

Port of Newcastle Operations agrees with the Applicant’s submission that there are global markets 

for the export of seaborne coal.  The Commission has previously considered both supply of thermal 

(steam) and coking (metallurgical) coal in the context of national markets,57 but more recently has 

assessed these markets as having a global geographic dimension.58    

 

Port of Newcastle Operations notes that other jurisdictions have taken a narrower view of the 

geographic dimension of coal markets.  For example, in Europe, authorities have considered national 

or Europe-wide markets, while Canadian decisions have found a North American market.   

 

1.3. Functional dimension 

Australian authorities have not specifically addressed the functional dimension of the coal markets, 

but Port of Newcastle Operations considers that the appropriate functional dimension of the market 

is the production and supply of coal.  

 

                                                           
54

 the Applicant’s application, page 21 at paragraph 1 of section 8.4. 
55

 For example, see Commission’s public register for  Xstrata Plc proposed acquisition of Centennial Coal 

Company Ltd (17 September 2007):  

http://registers.Commission.gov.au/content/index.phtml/itemId/800341/fromItemId/751043 
56

 EC’s BHP/Billiton decision (2001); Solid Energy NZ’s acquisitions of  Francis Mining (2000) and Todd Coal 

Limited (2000) and NewVale (2006) 
57

 e.g. Xstrata / Centennial Coal 
58

 Commission’s decisions  BHP / Rio Tinto (1 October 2008)  PCA and Glencore International plc / Xstrata Plc (3 

July 2012) [looked at both national and global markets] 
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Decisions of the European Commission have characterised the functional dimension as production 

and distribution (for steam coal and coking coal) or extraction and trade (in relation to hard coal and 

hard coal products), depending on the activities of the companies involved.  

 

Port of Newcastle Operations considers the relevant functional dimension to be the production and 

supply of coal, including for export. 

 

1.4. Temporal dimension 

The Applicant does not stipulate a temporal dimension in its market definition for the export of 

seaborne coal.  

 

However, implicitly, the Application is based on a short term view of the market given its focus on 

the impact of the service charges on marginal producers under current market conditions when coal 

prices are relatively depressed. 

 

Port of Newcastle Operations’ view is that the Council should take a long term view of impacts in 

coal export markets given the cyclical nature of commodity markets and the impact of these cycles 

on prices.   A static view of the significance of Port prices on marginal producers (at the bottom of 

the cycle) will not provide an accurate picture of effect on competition in this market.   Port of 

Newcastle Operations’ view is consistent with the Commission’s decision in BHP Billiton Ltd’s 

proposed acquisition of Rio Tinto Ltd and Rio Tinto plc where the Commission considered the 

competition effects of global seaborne supply of iron ore in the short term (two years) and medium 

to long term (three to 10 years).   

 

Port of Newcastle Operations’ view is also consistent with a decision of the NZCC where it 

considered a longer time dimension to be more appropriate in the analysis of coal markets given the 

nature of mining reserves.  In the Todd Coal decision,59 the NZCC determined that, although typically 

annual production would be relevant, with coal: 

 

“a longer time dimension must also be taken into consideration to account for the possibility 

of mines exhausting their reserves… Reserves represent potential supply and hence an 

opportunity for new entry and expansion in the future. The acquisition must be considered 

for its [e]ffect on the current and future market.”  

 

2 Authority market 

The Applicant submits there are markets for the acquisition and disposal of exploration and/or 

mining authorities. 

 

Port of Newcastle Operations accepts that there is likely to be a distinct market for tenements for 

exploration and mining of coal.   

                                                           
59

 Solid Energy New Zealand Limited / Todd Coal Limited (NZCC Determination No. 432, 28 June 2001). 
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2.1. Product dimension 

Authorities have considered there to be a product market for iron ore tenements.60 By analogy, Port 

of Newcastle Operations considers that there is likely to be a separate market for coal mining 

tenements.  

 

2.2. Functional dimension 

The Tribunal and the Courts have previously found a functionally distinct market for the supply of 

iron ore tenements in regional markets. By analogy, Port of Newcastle Operations considers that the 

functional dimension of the market is likely to be the supply of coal mining tenements. 

 

2.3. Geographic dimension 

Port of Newcastle Operations notes that the Applicant has not specified the geographic scope of the 

market for coal tenements.  

 

Authorities indicate that the geographic dimension of the market for tenements is likely to be 

regional.  The Tribunal in Re Fortescue Metals Group concluded that the geographic scope of that 

market was Pilbara wide.  The Tribunal found that businesses were most likely to characterise their 

operations on a region-by-region basis, rather than a global basis, because of the differences in the 

scale and quality of resources, different regulatory requirements and different business 

environments. The Tribunal’s view on market definition was confirmed by the Full Federal Court61 

and High Court62.   

 

In the context of a proposed joint venture between BHP Billiton and Rio Tinto, the Commission also 

recognised a market for the acquisition of iron ore tenements in Pilbara, Western Australia.63  

 

Port of Newcastle Operations considers that the geographic dimension of this market is at least 

broader than Hunter Valley region. 

 

2.4. Temporal dimension 

As with the other dependent markets, Port of Newcastle Operations submits that the NCC should 

take a longer term view of the market for tenements given the long life nature of the assets and 

their relationship to the cyclical coal export markets.  As with financing of commodities projects, 

there is likely to be more trading activity in tenements during the high points of commodity cycles.  

The duration of mining tenements also varies depending on the life of the coal mine, and holders of 

mining licences would need time to develop the asset, monetise it and earn a return.   

 

                                                           
60

 Re Fortescue Metals Group Limited [2010] ACompT 2; BHP Billiton Ltd / Rio Tinto Ltd and Rio Tinto plc 

(Commission Informal Review, 1 October 2008), in which the Commission’s Statement Of Issues identified a 

market for acquisition of iron ore tenements in the Pilbara, WA as a market which was unlikely to raise 

concerns. 
61

 Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal [2011] FCAFC 58 
62

 Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal [2012] HCA 36 
63

 BHP Billiton Ltd / Rio Tinto plc and Rio Tinto Ltd (Commission Informal Review, 1 October 2008) 



 

73 

3 Infrastructure markets 

The Applicant identified markets for the provision of infrastructure to coal producers in the Hunter 

Valley region.  The Applicant identifies rail, roads, power and water as separate infrastructure 

markets. 

 

Port of Newcastle Operations agrees that that there are markets for provision of rail, roads, power 

and water, in relation to which coal producers compete for access.  

 

However, Port of Newcastle Operations notes that the Applicant has not undertaken specific analysis 

of the likely effects of giving access, or increasing access, to the service.  This is further discussed in 

the paragraphs below.  

 

3.1. Product dimension 

Port of Newcastle Operations agrees that there are likely separate product markets for the provision 

of infrastructure which is used in the coal production process.  However, Port of Newcastle 

Operations does not consider the product dimension of these infrastructure markets to be confined 

to coal production.   

 

Although the Federal Court has found a distinct product market for rail services supplied for iron 

ore,64 the transportation of coal has been considered together with the transportation services 

provided to other minerals and containerised goods more generally.  For example, in the context of 

a proposed merger, the Commission found coal carrying to fall within a broader market of bulk 

freight transport tasks.65 

 

Port of Newcastle Operations agrees that there are separate product markets for supply of water 

and electricity, but Port of Newcastle Operations notes that authorities have not found these 

product markets to be confined to provision to the coal industry (or any particular customer 

segment).   

 

3.2. Geographic dimension 

Port of Newcastle Operations notes that the geographic scope of infrastructure markets vary 

depending on the infrastructure supplied.  Regardless of the type of infrastructure, Port of 

Newcastle Operations submits that any of the infrastructure markets are likely to be wider than the 

Hunter Valley region. 

 

For example, in Fortescue Metals Group Ltd the Federal Court found the geographic dimension for 

the provision of rail haulage services for iron ore on each line is the corridor around each rail line. In 

Pacific National (Act) Ltd v Queensland Rail, the Federal Court considered there to be a north coast 

market for rail (from Brisbane to Cairns) and an east coast market for rail.  Similarly, the Commission 

has found shipping services for bulk, containerised and road trailer freight market between 

Melbourne and the northern ports of Tasmania.66 

 

                                                           
64

 Re Fortescue Metals Group Ltd [271 ALR 256] 
65

 Queensland Rail and Babcock & Brown / Australian Railroad Group (Commission Informal Review, Public 

Competition Assessment, 17 May 2006) 
66

 Toll Holdings / Patrick (Commission Informal Review, 11 March 2006) 
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The authorities have found markets for the supply of water and sewerage services to be national in 

geographic scope.67 Authorities have assessed the supply of electricity in state-wide markets.68   

 

3.3. Functional dimension 

The authorities indicate that the functional dimension of infrastructure markets is likely to consist of 

the provision of the service utilising the infrastructure. 

 

3.4. Temporal dimension 

To the extent that the infrastructure markets are dependent on the service which is subject to the 

Applicant’s application, these markets are linked to the cyclical nature of the coal export market.  As 

such, Port of Newcastle Operations submits that the NCC should take a long term view of this 

market.    

 

Further, depending on the type of infrastructure service supplied, contracts can range from short 

term to long term contracts.  For example, the Commission considered the supply of bulk freight 

transport tasks under both short-term and long-term haulage contracts (for large customers).69 

 

4 Specialist services market 

The Applicant defines markets for the provision of specialist services, including geological and drilling 

services, construction services, and operation and maintenance services, for coal mining and 

exploration. 

 

Port of Newcastle Operations broadly agrees with the Applicant’s submission that there are 

specialist services markets for mining industries, although such markets may not be confined to 

provision to coal mining. 

 

4.1. Product dimension 

The authorities have found markets for the provision of certain services and products to the mining 

industry.   

 

For example, the Commission found separate product markets for surface mining equipment, after 

sales service of surface mining equipment, underground mining equipment, and after sales service 

of underground mining equipment.70 

 

A number of the Commission’s merger decisions relate to markets for the supply of mining services.  

For example, the Commission has found a separate service market for the supply of mining services 

for larger scale ‘Tier 1’ projects and the supply of mining services for smaller scale ‘Tier 2’ or ‘Tier 3’ 

projects,71 a market for the provision of logistics and equipment hire to mining and industrial 

customers,72 and a market for underground in-seam directional drilling services.73 

                                                           
67

 South Staffordshire Plc / Cambridge Water PLC (OFT merger inquiry, 31 May 2012) 
68

 AGL/Great Energy Alliance Corporation; AGL and Origin Energy – NSW energy privatisations; AGL/MacGen 
69

 Queensland Rail and Babcock & Brown/Australian Railroad Group (2008) 
70

 Bucyrus Inc / DBT GmbH (Commission Informal Review, 22 February 2007) 
71

 Leighton Holdings / Henry Walk Eltin Mining (Commission Informal Review, November 2005); Macmahon 

Holdings Limited / Austdrill Limited (Commission Informal Review, July 2008) 
72

 BIS / Allied Plant Services Pty Ltd (CommissionN Informal Review, 9 May 2007) 
73

 Industrea / AJ Lucas Group Limited (Commission Informal Review, 12 February 2013) 
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The Commission has also found in a number of decisions a market for drilling services.  In its review 

of A J Lucas Group Ltd’s proposed acquisition of Mitchell Drilling Corporation Pty Ltd, the Commission 

found a market for the supply of drilling services (excluding gas and oil, but not coal seam gas). 

 

The Commission considered some services which are provided to the mining industry, such as 

building and facilities management services,74 more broadly in the context of its provision to all 

customer segments.   

 

4.2. Geographic dimension 

Port of Newcastle Operations considers that the geographic dimension of any specialist services 

market is likely to be at least state-wide.  The narrowest geographic market the Commission has 

found was a Western Australian market for the provision of surface minerals drilling services.  Most 

of the relevant Commission decisions have found a national market for the supply of relevant 

specialist services.  For example, the Commission has found national markets for the underground 

in-seam directional drilling services, the provision of drilling services for ‘Tier 1’ projects, provision of 

logistics equipment hire to mining and industrial customers,75 and the provision of building and 

facilities management services.76  

 

4.3. Functional dimension 

The authorities indicate that the functional dimension of specialist services markets are likely to 

consist of the provision of the specialist service. 

 

4.4. Temporal dimension 

To the extent that the specialist services markets are dependent on the service which is the subject 

of The Applicant’s application, such markets are likely to be linked to the cyclical nature of the coal 

export market.  As such, Port of Newcastle Operations submits that the NCC should take a long term 

view of this market. 

 

5 Commercial shipping market 

The Applicant submits that there are markets for the provision of commercial shipping services.  Port 

of Newcastle Operations generally agrees that there are markets for the provision of commercial 

shipping services. The Applicant implies that there is a market for the provision of commercial 

shipping services within the Port of Newcastle precinct. 

 

5.1. Product dimension 

Port of Newcastle Operations notes that the Applicant has not drawn a distinction between bulk 

shipping and containerised shipping.  Authorities have considered bulk shipping and containerised 

shipping as separate product markets, due to the limited substitutability between bulk shipping 

(generally for shipping commodities) and containerised shipping.77 

                                                           
74

 Spotless Group Limited / Programmed Maintenance Services (Commission Informal Review: 12 May 2008) 
75

 BIS / Allied Plant Services Pty Ltd (Commission Informal Review, 9 May 2007) 
76

 Spotless Group Limited / Programmed maintenance Services (Commission Informal Review, 12 May 2008) 
77

 A.P. Moller-Maersk A/S / Royal P&O Nedlloyd N. V (Commission Informal Review, Public Competition 

Assessment, 6 September 2005); Hutchison / Evergreen (EC Decision, Case No COMP / M.5398, 17 December 
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The authorities have considered terminal services for handling of bulk goods78 as distinct from 

terminal services handling containerised goods.79  The European Commission has also considered a 

product market for terminal services for coal and iron ore, separate to terminal services for bulk 

goods.80 

 

5.2. Geographic dimension 

The authorities indicate that geographic dimension of liner shipping services (containerised and 

bulk) are based on shipping trade routes.81 

 

Port of Newcastle Operations submits the market for terminal services is likely to be broader than 

the Port of Newcastle precinct.  In Toll Holdings / Patrick, the Commission found there was a 

Melbourne and northern ports of Tasmania market for shipping services for bulk, containerised and 

road trailer freight services.82 Some EC decisions have suggested that, for terminal services for 

transhipment traffic for coal and iron ore, there was a geographic market which included at least the 

deep-sea ports in the range of Gothenburg-Le Havre and the UK deep sea ports (although the EC has 

left open that it could be as narrow as Gothenburg/Antwerp).83   

 

5.3. Functional dimension 

The authorities indicate that the functional dimension of commercial shipping services markets is 

likely to consist of the provision of the service.  Similarly, the authorities indicate that the functional 

dimension of services related to commercial shipping (such as terminal services) is the provision of 

the service.  

5.4. Temporal dimension 

To the extent that the commercial shipping services markets are dependent on the service which is 

the subject of the Applicant’s Application, such markets are likely to be linked to the cyclical nature 

of the coal export market.   

 

As such, Port of Newcastle Operations submits that the Council should take a long term view of this 

market. 

 

 

                                                                                                                                                                                     
2008); Port of Tauranga Limited / Owens Services BOP Limited (NZCC Determination No. 435, 8 February 

2002); P & O Nedlloyd Limited / Tasman Express Line Limited (NZCC Determination No. 343, 26 February 1999) 
78

 ArcelorMittal / ATIC Services (Case No COMP M.6376, 2 December 2011) 
79

 Hutchison / Evergreen (EC Decision, Case No COMP / M.5398, 17 December 2008); Port of Tauranga Limited 

/ Toll Limited (NZCC Determination No. 533, 24 September 2004) 
80

 ArcelorMittal / ATIC Services (Case No COMP M.6376, 2 December 2011) 
81

 A.P. Moller-Maersk A/S / Royal P&O Nedlloyd N. V (Commission Informal Review, Public Competition 

Assessment, 6 September 2005) 
82

 Toll Holdings Ltd / Patrick Corporation Ltd (Commission Informal Review,  Public Competition Assessment, 

11 March 2006) 
83

 ArcelorMittal / ATIC Services (Case No COMP M.6376, 2 December 2011) 
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Attachment 4: The PAMA regime 

 

 

1.1. The statutory service charges 

Part 5 of PAMA Act contains a regime for the imposition of statutory charges on users of the Port.  

The following statutory charges may currently be imposed on users of the Port: 

 

a. Site occupation charges payable by the occupier of the site in respect of the occupation of a 

site for stevedoring purposes, passenger embarkation or disembarkation, vessel 

accommodation, or any other purpose in connection with a vessel, its passengers or cargo; 

b. Wharfage charges payable by the cargo owner in respect of availability of a site at which 

stevedoring operations may be carried out and is determined by reference to the cargo 

loaded to, or unloaded from, a vessel at that site; 

c. Navigation services charges payable by the owner of a vessel in respect of the general use 

by the vessel of a port and its infrastructure (other than use of a pilot or land-based port 

facilities and staff directly involved in providing services at those facilities, or port access for 

cargo at the interface between the vessel and land-based facilities for the purpose of 

stevedoring operations). These charges are levied when a vessel enters the Port in respect 

of the use of the channels, breakwaters, vessel traffic control and other Port services;  

d. Port infrastructure charges payable by port users to fund investment (and return on 

investment) in port infrastructure projects, being the acquisition or development of land or 

the provision of services and facilities by the port operator, either at the port in connection 

with the operation of the port, or outside the port in connection with the transport of cargo 

to or from the port or the storage, handling or distribution of cargo transported to or from 

the port; 

e. Pilotage charges payable by the owner of a vessel in respect of each occasion that the vessel 

enters, or leaves, or moves within a pilotage port under the pilotage of a pilot in accordance 

with Part 6 of the Marine Safety Act 1998 (NSW), as well as any deferral of pilotage 

authorised by Part 6 of the Marine Safety Act 1998 (NSW) or at the request of the owner of 

master of the vessel; 

f. Port cargo access charge payable by the cargo owner in respect of port access for cargo at 

the interface between the vessel and land-based facilities for the purpose of stevedoring 

operations; and  

g. Berthing charge payable by the owner of a vessel in respect of the berthing of a vessel at a 

wharf, buoy or dolphin owned or operated by the Minister if the vessel is lighter or has a 

gross tonnage of less than that prescribed by the regulations. 

1.2. Statutory powers to determine and levy the service charges 

Port of Newcastle Operations currently has power to fix and collect the site occupation charges, 

wharfage charges, and navigation services charges, without Ministerial approval. 
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Port of Newcastle Operations also has the power to fix and collect port infrastructure charges 

without Ministerial approval. However, in practice, Ministerial approval is required under the Port 

Lease. This is discussed further below.  

The State or NPC currently has the power to fix and collect the remaining charges, as well as a 

concurrent power to fix and collect the navigation service charges, site occupation charges, 

wharfage charges and the port infrastructure charges. 

 

Consequently, this submission focuses on those charges which the Port of Newcastle Operations 

currently has the statutory power to fix and collect.  

 

Part 5 of PAMA Act and PAMA Regulation contain principles for the calculation of the statutory port 

charges. 

 

Division 2 of PAMA Regulation sets out the general principles for calculation of charges with respect 

to rates per tonne, goods in bulk, rounding off and gross tonnage:  

 

a. where the amount of any charge is to be calculated at a rate per tonne, the calculation may 

be made on the basis that 1 tonne is equivalent to a mass of 1,000 kilograms, or a volume of 

1 cubic metre or 1 kilolitre; 

b. where, in the terms by which any charge is fixed, reference is made to goods being in bulk, 

the reference is to be construed (unless provision is 

c. made to the contrary) as a reference to goods of that description that have been loaded on 

to or discharged from a vessel at a port by means of a pipeline, conveyor, mechanical shovel 

or bucket for the purposes of calculating a charge that is to be determined by reference to 

stated units of measurement of any goods, the measurement of those goods is the lowest 

whole number of those units that the actual weight or volume of those goods does not 

exceed; and 

d. for the purposes of calculating any charge, the gross tonnage of the vessel is the gross 

tonnage of the vessel as stated on the International Tonnage Certificate (1969) for the vessel 

issued in accordance with the International Convention on Tonnage Measurement of Ships 

1969. 

1.3. Port of Newcastle Operations’ power to levy the statutory service charges 

In relation to the charges that the Port of Newcastle Operations has the authority to fix and levy as 

the declared “port operator”, PAMA Act and PAMA Regulations provide as follows: 

 

a. Site occupation charges: Section 14 of PAMA Regulation provides that site occupation 

charges are to be calculated by reference to one of (a) the amount of time for which the site 

was reserved or occupied, (b) the gross tonnage of the vessel, (c) both the amount of time 

for which the site was reserved or occupied and the gross tonnage of the vessel, (d) the total 

number of passengers arriving on the vessel (as shown in the vessel’s inward passenger 

manifest), or (e) both the amount of time for which the site was reserved or occupied and 

the total number of passengers arriving on the vessel (as shown in the vessel’s inward 

passenger manifest). Section 14 of PAMA Regulation allows the Port of Newcastle 

Operations to choose which of these methods it considers is appropriate to calculate the 

site occupation charge. Section 62 of PAMA Act allows the Port of Newcastle Operations to 

set different site occupation charges in respect of different ports, sites, cargo or vessels, or 
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according to such other factors as the Port of Newcastle Operations thinks fit, subject to the 

provisions in Part 5 of PAMA Act; 

b. Wharfage charges: Section 61 of PAMA Act provides that wharfage charges are to be 

calculated by reference to the quantity of cargo loaded or unloaded at the site. Section 62 of 

PAMA allows the Port of Newcastle Operations to set different wharfage charges in respect 

of different ports, sites, cargo or vessels, or according to such other factors as the Port of 

Newcastle Operations thinks fit, subject to the provisions in Part 5 of PAMA Act. 

c. Port infrastructure charges: Section 66C of PAMA Act allows the Port of Newcastle 

Operations to set different port infrastructure charges in respect of different port users, or 

according to such other factors as the Port of Newcastle Operations thinks fit. However, 

pursuant to clause 32.4 of the Port Lease, the Port of Newcastle Operations must seek 

Ministerial approval before undertaking a development that involves the imposition of a 

statutory port infrastructure charge at the Port; and    

d. Navigation service charges: Section 50 of PAMA Act provides that navigation service charges 

are payable on each entry by the vessel into the port, and are to be calculated by reference 

to the gross tonnage of the vessel. Section 51 of PAMA Act allows the Port of Newcastle 

Operations to set different navigation service charges in respect of different ports or vessels, 

or according to such other factors that it thinks fit, subject to the provisions in Part 5 of 

PAMA Act. 

The Port of Newcastle Operations also has the authority to enter into agreements with a person 

liable to pay port charges under Part 5 of PAMA Act, and to waive or refund port charges payable 

under PAMA Act without Ministerial approval. 
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Attachment 5:  The building blocks model 

 

1 Building blocks model  

This section analyses how the cost of service may be estimated by a regulator and the possible range 

of judgements about the key components of the costs of service (including an appropriate return on 

assets). 

 

1.1. Overview of building blocks model 

The conventional building blocks model is summarised below at Figure 33. The calculations of the 

building blocks are combined to determine the maximum allowable revenue. 

 

Figure 33:  Building blocks approach (assuming a single service) 

 
 

1.2. Key building blocks – asset base and rate of return 

The two most significant and contested building blocks are: 

 

• the value of the asset base; and 

 

• the reasonable rate of return that appropriately compensates investors for the risks they 

bear in providing the regulated service. 

 

1.3. Valuing the asset base   

The most difficult task for a regulator is setting the initial Regulated Asset Base (“RAB”) for 

infrastructure that has not been previously subject to formal economic regulation using a recognised 

methodology. The Port would be an example of such infrastructure. 

 

1.4. Using DORC to value the asset base 

The generally accepted approach in Australia in such circumstances is to set the asset value at the 

Depreciated Optimised Replacement Costs (“DORC”). DORC estimates the replacement cost of the 
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assets, assuming replacement with modern engineering equivalents (“MEE”), optimised to remove 

excess capacity and depreciated by the actual remaining life of the assets. 

 

The intent of the DORC valuation is to replicate - as far as possible - all the costs that would be faced 

by a new entrant in constructing assets with the same service potential. In using a DORC valuation to 

set the asset base, a regulator mimics a competitive market where prices reflect the cost of new 

entry.  

 

A DORC valuation involves the following high level steps: 

 

• estimating the physical quantities and types of the actual assets involved such as the volume 

of fill for reclaimed land, the volume of channel dredged, the number of meters of seawall, 

berth, area of hardstand and so forth. This has been done from engineering designs and 

drawings and verified by actual in field surveys; 

 

• allocating the modern engineering equivalent of the actual assets - that is, how assets of 

equivalent capacity now would be constructed.  This step has involved selecting from a 

standardised suite of replacement asset types; 

 

• optimising the assets - that is, removing or reducing the capacity of assets that are 

redundant or underutilised. Optimisation is done on a “life cycle” basis - the most cost 

efficient capacity for an asset is the one that minimises the present value of the total costs 

of the assets and their use over their standard life. Optimising the assets thus considers 

what is the most cost efficient capacity for an asset given current and projected future 

utilisation; 

 

• pricing the modern engineering equivalent assets both in terms of material costs and labour 

and services for design construction and installation as well as overhead costs such as 

environmental and other approvals, design and project management costs, contingencies 

and financing costs. The objective is to capture the total costs of replacement including both 

the asset owner’s costs as well as the costs of construction. More detailed pricing issues are 

discussed in the next subsection; and 

 

• depreciating the assets based on the remaining economic lives of the actual assets.  Straight 

line depreciation has been used. 

 

Clearly, DORC valuation has a number of features that are subject to debate.  For example, DORC 

valuation takes into account the best available information on the actual remaining life of an asset, 

rather than using the standard asset life at the point of commissioning.  Engineering views can and 

sometimes do differ. 

 

1.5. Calculating DORC 

For permanent assets, which are assets that have long or indefinite useful lives, such as the channel, 

there are two options to assess their DORC value. The first option is to depreciate the asset and 

capitalise the maintenance cost. Depreciation will reduce the value of the asset but maintenance 

CAPEX will subsequently increase its value. The second option is to leave the asset at its replacement 

cost without depreciation and then treat all relevant maintenance as OPEX – which is not capitalised 

to the asset. There is potential for debate about the application of these approaches. 
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Further, a port can only be physically constructed over a number of years, so the valuation needs to 

make assumptions about the period of construction and take into account the financing costs - as 

interest during construction (“IDC”) - in addition to the actual costs of construction.  The financing 

costs for the port also include upfront costs to raise debt and equity. Again, a degree of judgement is 

possible about these components. 

 

Engineering and environmental standards have changed over time, so the way in which the assets 

were originally constructed would now not be acceptable and modern alternatives are quite 

different in nature.  At the time the channel was constructed it was acceptable to dump spoil from 

dredging adjacent to the channel.  However, changing standards mean that from capital dredging 

spoil may now only be disposed in more distant, less environmentally sensitive areas.  These 

additional costs would form part of the RAB on the basis that a hypothetical new entrant competitor 

would incur those costs. 

 

This discussion represents a sampling of issues that can be debated over any specific DORC 

valuation.  Port of Newcastle Operations has commissioned an independent DORC valuation which 

forms the basis of its current approach to pricing.  Port of Newcastle Operations imagines that under 

the counterfactual scenario, during the Commission’s arbitration process, various interested parties 

may commission alternative DORC valuations. Various elements of the valuation could be debated 

and the Commission would have to make a determination on the final valuation. 

 

Port of Newcastle Operations has used a conventional approach to calculating the potential range of 

DORC outcomes as part of its cautious and considered approach go pricing.  It is highly confident the 

arbitrated will fall within this range.   

 

1.6. Calculating the WACC 

The standard approach to calculating a reasonable allowed rate of return is to calculate the 

weighted average cost of capital (“WACC”) using the Capital Asset Pricing Model (“CAPM”). The cost 

of capital is calculated by compensating investors on the basis of the time value of money and risk.  

As with DORC valuation, there are various aspects of the CAPM that have always been subject to 

debate. For example, the appropriate equity beta for a regulated infrastructure service provider is a 

perennial issue.  The beta for the Port of Newcastle would need to reflect the risk allocation agreed 

between the Port and users agreed under a negotiated or arbitrated framework. This beta could 

vary considerably depending on whether users agree to new take-or-pay contracts, volume 

guarantees and the allocation of other operating risks (such as storm impacts). 

 

In recent times – since the Global Financial Crisis – more fundamental questions have arisen in the 

regulatory estimation of WACC.  Many regulators have recognised that the current record low level 

of the interest rates – particularly the risk free rate - that have resulted in unfeasibly low WACC 

values when simply plugged into the conventional CAPM formulas.  Regulators have responded to 

this by employing arbitrary adjustments, for example, by selecting parameters at the top end of the 

range. 

 

Some regulators, such as IPART, have reviewed their approach and methodology and in doing so 

have addressed a theoretical flaw in the standard CAPM approach - the mixing of long term and 

short term parameters. 

 

The standard regulatory approach to CAPM was to use current market observations - “on the day 

rates but actually averaged over 20 to 40 days” - for easily observable parameters such as the risk 

free rate (“RFR”) and debt premium,  and long term averages for less readily observable parameters 
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such as the market risk premium (“MRP”). The MRP of 6 percent seen as a de facto standard by 

regulators in Australia is based on several sources including a 100 year average of Australian stocks.  

Since the cost of equity is the beta applied to the RFR and added to the MRP, this mixing of 

averaging periods is conceptually incorrect.  

 

Further, there is a body of academic thought that the MRP varies inversely with the RFR - that is, 

that the total cost of equity is constant and that in periods where the RFR is low, the MRP is higher 

to compensate. 

 

As a result, some regulators, including IPART, have begun to use longer term trailing averages of the 

RFR to match with the long term MRP or attempting to calculate a short term MRP.  IPART now uses 

an average of a long term and on the day approach. 

 

Clearly, in the event of arbitration under the counterfactual scenario, the Commission would face as 

much difficulty as Port of Newcastle Operations does in sorting out these issues and estimating the 

appropriate WACC.   

 

A range of judgements may emerge from the arbitration.   

 

Port of Newcastle Operations has used a conventional approach to calculating the potential range of 

WACC outcomes as part of its cautious and considered approach to pricing.  It is highly confident 

that the arbitrated WACC will fall within this range. 
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Attachment 6:  Other factors that affect the availability of 

finance for coal projects 

 

1 Supply constraints  

Export volumes of coal from the Hunter Valley have exhibited strong growth over a long period of 

time with limited impact from external factors such as the GFC.   

 

Historically, producers of coal for export from the Hunter Valley were confronted with constraints in 

the supply chain from the mine to the coal especially for below-rail services and capacity at the coal 

terminals at the Port where there was constrained storage and loading capacity to move the coal 

onto the vessels.  Port of Newcastle Operations does not own or operate any below rail assets or 

coal terminals.  

 

In the past, these constraints in the supply chain have hampered the ability of coal producers to 

meet demand.  This was particularly prevalent during 2004 and 2008 when there were numerous 

capacity allocation systems proposed for authorisation by the Commission. 

 

The constraints in below rail services and terminals had dual negative impacts on coal producers.  

They limited their opportunity to earn revenue, and materially increased their demurrage costs as 

ships, chartered to deliver cargos of coal to customers, waited idly for substantial periods of time 

before being loaded. 

 

Figure 34:  Estimated Yearly demurrage at the Port 2006-2014 

 
 

Figure 34 above, has been calculated assuming that vessels will have a 4 day laytime (free days).  

Decreasing the number of days laytime will increase the demurrage amounts and vice versa.   

 

The Capacity Framework Arrangements (“CFA”) were put in place to address terminal constraints, 

the ARTC access undertaking was put in place to address below-rail constraints and  the  Hunter 

Valley Coal Chain Coordinator (“HVCCC”) was formed to enhance coordination and efficiency across 

the supply chain, from the mine to the coal terminals. The channel and berthing boxes are not part 
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of those arrangements. In each case, the Port itself was not included in the access or capacity 

allocation arrangements (although Newcastle Port Corporation was a party to the CFA authorisations 

as landlord of the terminals).  It was clear after numerous studies that the Port was not responsible 

for any of the bottlenecks impacting the industry. 

 

Since the implementation of these measures, the supply constraints have been effectively managed, 

allowing for optimization of production and efficiencies in the coal supply chain and reduced 

demurrage charges.   

 

Port of Newcastle Operations works closely with the HVCCC where necessary to jointly model end-

to-end system capacity and to investigate possible productivity improvements.  Port of Newcastle 

Operations is a member of the HVCCC, but is not entitled to appoint a director. 

Even with these improvements, the relative size and historical volatility of demurrage costs and take 

or pay contracts with rail and terminal operators make demurrage costs and take or pay contracts 

key factors in the availability of finance for a coal mine (or a proposed coal mine).   

 

2 US dollar coal price 

Coal producers are faced with a volatile commodity price which results in volatile revenues and 

profitability.  Figure 35 below illustrates the movement in the Newcastle thermal coal price since 

January 2010, in US dollars, as measured by the Newcastle Thermal Coal Index (Bloomberg: XW1 

Commodity). 

 

Figure 35: USD Newcastle thermal coal price – USD/t 

 
Source: Bloomberg (Ticker: XW1 Commodity) 

 

Coal producers, including producers in the Hunter Valley, may enter into forward fixed price and 

term sale contracts to reduce their exposure to this volatility. However these contracts are typically 

only for a period of between three and12 months, with an increasing tendency towards shorter-

dated contracts.  

 

The observed mean coal price, in US dollars, measured by the Newcastle Thermal Coal index is 

shown in Figure 36 below along with the standard deviation from the mean. 

 

Figure 36: USD Newcastle thermal coal price 

Jan 2010 to May 2015 Last 12 months 

Mean Standard Deviation Mean Standard Deviation 

92.4 19.7 65.1 4.4 

 

The data in Figure 36 that recent falls in the US dollar coal price are highly likely to have created 

margin pressure on coal producers in the Hunter Valley. 
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3 Exchange rates and AU dollar coal price 

The majority of operating costs incurred by coal producers in the Hunter Valley are denominated in 

AU dollars.  This creates an exposure to fluctuation in exchange rates between AU dollar 

denominated costs and US dollar denominated revenues. 

 

The AUD / USD exchange rate has been volatile in recent years as shown in the Figure 37 below. 

 

Figure 37: USD:AUD foreign exchange rates 

 
Source: Bloomberg (Ticker: AUDUSD Currency) 

 

Prima facie, this creates risk for coal producers in the Hunter Valley.  However, typically there has 

been a relatively high correlation between the AUD / USD exchange rate and the US dollar 

denominated price of coal as shown in Figure 38 below. 

 

Figure 38: USD thermal coal price correlation to AUD/USD exchange rates 
Period Correlation 

May 14 - May 15 0.68 

May 13 - May 15 0.69 

May 12 - May 15 0.86 

May 11 - May 15 0.81 

May 10 - May 15 0.73 

 

This relationship between the AUD/USD exchange rate and the US dollar denominated coal price can 

act as a natural hedge for coal producers in the Hunter Valley.  As depicted in Figure 39, fluctuations 

in US dollar denominated coal prices have, typically, coincided with a proportional depreciation of 

the AU dollar against the US dollar, offsetting the fall in coal prices when measured in AU dollar 

terms and potentially creating a cushioning effect on the margins of coal producers.  
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Figure 39:  Equivalent historical USD and AUD coal prices 

 
Source: Bloomberg (Ticker: XW1 Commodity and AUDUSD Currency) 

 

Notwithstanding the potential for this cushioning effect, the historical AU dollar denominated coal 

price, measured by the Newcastle thermal coal index, (being converted from US dollars to AU dollars 

at the corresponding daily spot exchange rate), has experienced material volatility over recent years 

as shown by Figure 40 below. 

 

Figure 40: AUD Newcastle thermal coal price 

Jan 2010 to May 2015 Last 12 months 

Mean Standard Deviation Mean Standard Deviation 

95.9 15.9 76.7 4.7 

 

The AUD mean is higher than the USD mean as a result of exchange rates being, on average, less 

than 1:00 during the period since 2000.  The standard deviation (a measure of volatility) is slightly 

lower if measured over the last 15 years (due to the cushioning impact described above), although it 

is roughly equivalent to AUD 4.7 vs USD 4.4 when measured just over the last 12 months – as the 

correlation has been less and the cushioning effect has not been present. 

 

In either case, it is clear that there is considerable variation in coal prices over both the short 

medium and long term.  The volatility in coal prices has a very material influence on coal producers 

in the Hunter Valley and the extent of this volatility greatly exceeds the total of all Port charges. 

 

While producers may look to hedge their exposure to exchange rates, it is not possible to eliminate 

the volatility.  In addition, this hedging itself exposes producers to risks as the benefits of the 

positive correlation between AUD / USD exchange rates and the US dollar coal price may be lost or 

exacerbated depending on the actual hedging implemented by the producer. 

 

Assuming a normal price distribution, there is a 68% statistical likelihood of the coal price being 

within plus or minus one standard deviation from the mean. This results in a range of $9.40 in the 

near term, many orders of magnitude larger than the recent 14 cent change in the relevant prices 

for the services the subject of the Application and indeed the total of all Port charges for those 

services. 

 

The market is designed through participant risk tolerances and the level of potential rewards 

available to cope with these material potential coal price movements.  Prices at the Port, while a 

small contributor to overall supply chain costs and profitability, do not determine overall 

participation in the market. 
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4 Operating costs 

We understand that coal producers, including those in the Hunter Valley, have experienced a 

material escalation of their key costs over recent years as competition for labour has increased and 

the costs of other inputs, such as power and raw materials, has risen84.  

 

More recently, Port of Newcastle Operations understands that initiatives to curtail these escalating 

costs have been successful, to varying degrees, sufficient to improve the operating margins of most 

of the coal producers.85 

 

Access to reliable and consistent reporting of costs can be difficult due to a number of factors, 

including differences in how producers report costs and the differences in disclosure requirements / 

policies of producers.  A number of third party data providers provide estimates of costs.  The data 

presented in Figure 41 below was sourced from CRU Consulting (“CRU”) on 29 May 2015.  Please 

note that, given the factors noted above in relation to consistency and accuracy, and the difficulty in 

reliably verifying these figures, a weighted average cost profile is presented, rather than a mine by 

mine analysis. 

 

As a cross check, the 2014 average of USD 64.1 is higher than Whitehaven’s published average for 

the same period of AUD 63 (well below the USD average after accounting for foreign exchange).86  

 

CRU’s figures show that average costs escalated materially for the period 2006 through 2012 before 

cost management initiatives began to take effect in 2013.  The most recent data shows a reduction 

in costs from their peak in 2014, of US$9.4/t or by 12.8%. 

 

Figure 41:  Weighted average site and business costs of Newcastle catchment area thermal coal 

mines 

 
Source: CRU Consulting database 

 

                                                           
84

 CRU Consulting database – accessed 01 Jun 2015 
85

 CRU Report : Thermal Coal Cost Service 2014 Edition 
86

 Source: www.whitehavencoal.com.au/investors/docs/whitehaven-coal-asx-investor-series-presentation.pdf 
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These figures suggest that key input costs can materially vary with the mean and standard deviation 

of producer costs (assuming coal is delivered Free on Board), over the preceding 9 years shown in 

Figure 42 below. 

 

Figure 42: Weighted average site and business costs of thermal coal mines in the Hunter Valley 

(USD) 

Thermal Coal (USD) 2006 2007 2008 2009 2010 2011 2012 2013 2014 Mean Stdev 

Resource Costs 3.4 4.6 9.8 5.5 7.2 8.8 6.8 5.9 5.5 6.4 2.0 

Conversion Costs 25.6 29.8 32.8 35.4 36.0 42.5 49.6 43.6 41.6 37.4 7.6 

Site Costs 29.0 34.4 42.6 40.9 43.2 51.3 56.5 49.5 47.2 43.8 8.5 

Value-in-use -0.1 0.0 0.6 -0.2 0.4 0.4 0.4 0.4 0.3 0.2 0.3 

Site Costs - Value-Adjusted 28.9 34.3 43.2 40.7 43.6 51.6 56.8 49.9 47.4 44.0 8.7 

Transportation Costs 10.7 11.1 11.5 11.8 12.3 13.4 14.3 14.2 14.6 12.7 1.5 

Marketing and Finance Costs 1.8 2.0 2.8 2.1 2.4 2.6 2.3 2.2 2.1 2.3 0.3 

Business Costs -- FOB 41.3 47.4 57.5 54.5 58.3 67.6 73.5 66.3 64.1 59.0 10.2 

 

Even though the data set Figure 42 is only an estimate and would vary from mine to mine and 

operator to operator they are designed to show a sector example. 

 

These cash production costs are generally well below the Spot Newcastle Coal Price which has 

ranged from USD 61.95 to USD 78.95 over the last 12 months to April 2015 or the recently set 

contract price of $67.8 settled by Rio Tinto in April 2015 and then the Applicant in April 2015 after 

negotiations with Japan’s Tohoku Electric Power. 

 

As the Applicant acknowledges, we are currently at the bottom of the coal cycle,87 where margins 

are likely to be low.  Even so, total Port charges only represent a small part of total costs and 

business costs have increased during the period shown above by a large multiple of those total Port 

charges.  It is implausible to suggest that a one-off pricing realignment and restructure, which 

increased the price of the services by 14 cents per tonne, has had a material effect on business costs. 

 

5 Shipping costs 

Shipping costs relevant to exporters from the Hunter Valley, as measured by USD freight costs, to 

move coal from Newcastle to Kwangyang (SK) (Bloomberg: AXSFCO8C) and to move coal from 

Newcastle to Qindao (East China) (Bloomberg: AXSFCO8F), have been volatile over recent years.   

 

Freight costs from Newcastle to East China, for example, have ranged from a high of US$19.06/t and 

in December 2013 to present levels of US$9.03/t as shown in Figure 43 below.  Variations are caused 

not only by movements in crude oil prices but also by general demand for shipping services. 

 

 

                                                           
87

 Glencore’s Application, page 25 
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Figure 43:  Freight cost for transport of Newcastle coal to Asian ports 

 
Source: Bloomberg (Tickers: AXSFC08C Index, AXSFC08F Index) 

 

 

This translates to the following historical mean and standard deviations for USD denominated freight 

costs, as can be seen from Figure 44 below. 

 

Figure 44:  Freight costs for transport of Newcastle coal to Asian ports 

 Mar 2011 to May 2015 Last 12 months 

 Mean, [Min, 
Max] 

Standard 
Deviation 

Mean Min, 
Max] 

Standard 
Deviation 

Newcastle to South Korea 10.9 2.0 9.6 1.4 

Newcastle to East China 11.5 2.1 10.1 1.5 

Newcastle to Japan 11.3 2.1 9.8 1.5 

 

 

The relative size of mean freight costs is approximately 80 times the magnitude of our recent price 

increases of 14 cents.  Further, the range in freight costs over last 12 months of approximately $8 to 

$16 across the major destination markets shows that freight costs alone are a much more uncertain 

factor for coal producers in the HVAC than total Port charges. The movements in freight costs are 

circa 20 to 30 times greater than Port of Newcastle Operations’ recent price changes.   

 

It is implausible to suggest that a one-off pricing realignment and restructure, which increased the 

price of the services by 14 cents per tonne, has had a material effect competition, relative to other 

factors.
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Attachment 7:  Report from Ms Cecilie Naess dated 17 June 

2015 
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