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1. Introduction 

On 17 June 2010 the Premier of Queensland, the Honourable Anna Bligh MP, 

applied under section 44M of the Trade Practices Act 1974 (Cth) (TPA) for the 

certification of Queensland’s third party access regime for rail transport services as 

an effective access regime (Application for Certification).   

 

On 19 May 2010, Pacific National Pty Ltd (Pacific National) applied for a 

recommendation as to the declaration of the QR Limited’s coal network that 

comprises the Central Queensland Coal Network (CQCN) under Part IIIA of the TPA 

(Application for Declaration).   

 

This submission is made in respect of both the Application for Certification and the 

Application for Declaration. 

 

As detailed in chapter 4 of the Application for Certification, the third party access 

regime for rail in Queensland (Regime) comprises: 

 

(a) the Queensland Competition Authority Act 1997 (Qld) (QCA Act) 

(including proposed amendments to the QCA Act);  

(b) the Queensland Competition Authority Regulation 2007 (Qld) (QCA 

Regulation) (including proposed amendments to the QCA Regulation);  

(c) the provisions in the Transport Infrastructure Act 1994 (Qld) (TIA) 

which deal with the organisational governance arrangements for QR 

National Limited (including proposed amendments to the TIA); 

(d) the rail safety regime in Queensland which is currently established by 

the TIA but will transition to the regime established in the Transport 

(Rail Safety) Act 2010 (Qld) (Rail Safety Act) on 1 September 20101; 

and 

(e) QR Network’s Access Undertaking as accepted by the Queensland 

Competition Authority (QCA) under the provisions of the QCA Act as 

amended from time to time.   

                                                 
1
 Proclamation, Transport (Rail Safety) Act 2010 (Qld), 1 July 2010. 
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The following events have occurred since the Application for Certification was 

submitted to the Council: 

 

(a) on 30 July 2010, the Queensland Competition Authority Amendment 

Regulation (No. 3) 2010 (Qld) was made (QCA Amendment 

Regulation) (Attachment 1);  

(b) on 5 August, the Motor Accident Insurance and Other Legislation 

Amendment Bill 2010 (Qld) (which includes amendments to the QCA 

Act and TIA) (Bill) was introduced in the Queensland Parliament and 

read a first and second time; (Attachment 2); and 

(c) on 30 June 2010, the QCA granted final approval for QR Network Pty 

Ltd (QR Network) to amend the QR Network Access Undertaking 

(2008) (known in the industry as UT2) in respect of pricing and some 

administrative issues.  The QCA is currently intending to issue a final 

decision in the next few weeks in respect of the replacement access 

undertaking originally lodged by QR Network on 15 April 2010 (and 

known in the industry as UT32). 

The QCA Amendment Regulation and the Bill vary from the exposure drafts which 

were attached to the Application for Certification, as a result of public consultation.  

The Queensland Government submits that the National Competition Council 

(Council) should take into account the above events in considering the Application 

for Certification and the Application for Declaration. 

 

                                                 
2
 QR Network's Draft Access Undertaking (2010). 
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2. Amendments to the declaration of the Central 

Queensland Coal Network 

The QCA Amendment Regulation amends the declaration of rail transport services 

previously made under section 6 of the QCA Regulation.  The effect is that rail 

declarations are now made under sections 2B and 2C of the QCA Regulation and are 

also preserved under Schedule 1 of the Bill.  

 

Accordingly, the following services are now declared for third party access under the 

Regime: 

 

(a) the use of a coal system for providing rail transport where the coal 

system is defined by reference to the CQCN, including any extensions 

that: 

(i) are built after the commencement of the QCA Amendment 

Regulation;  

(ii) do not directly connect the coal system to a coal basin which is 

not directly connected at the time of the commencement of the 

QCA Amendment Regulation; and  

(iii) is owned or leased by the owner or lessee of the coal system or 

a related body corporate of the owner or lessee of the coal 

system3; and 

(b) the use of rail transport infrastructure if the infrastructure is used for 

operating a railway for which Queensland Rail Limited is the railway 

manager4.   

Following public consultation on the proposed amendments to the QCA Regulation, 

the Queensland Government amended the proposed declaration in respect of the 

CQCN to address a number of issues raised by stakeholders.  The changes ensure 

that: 

                                                 
3
 Section 2B of the QCA Regulation. 

 

4
 Section 2C of the QCA Regulation. 
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(a) future rail infrastructure expansions connecting an existing system to 

another existing system are included in the declaration, including the 

Goonyella to Abbot Point Expansion (GAPE) and Moura Link;  and 

(b) the QCA, as the independent regulator, continues to have the ability to 

resolve disputes relating to access to declared infrastructure, including 

whether a disputed facility is covered by the declaration.  In this regard 

there has been a change to the declaration as it was proposed in the 

exposure draft of the QCA Amendment Regulation5 from a declaration 

based upon the current "line diagrams" to a declaration which includes 

all "rail transport infrastructure" that forms part of the CQCN, which 

allows for interested parties to raise a dispute before the QCA as to 

whether a particular piece of rail infrastructure is rail transport 

infrastructure forming part of the CQCN.   

In general terms, the changes ensure that existing rail transport infrastructure that 

was covered under the previous rail declaration in the QCA Regulation remain 

declared for third party access under sections 2B and 2C.   

 

In addition, in response to concerns raised that the term of the declaration was too 

short, the proposed preservation of the existing declarations has been extended from 

five years to ten years6 to provide additional certainty for access seekers and for 

consistency with sunsetting provisions that have previously existed under the 

regulation based declaration process.  However, the QCA Act, as amended by the 

Bill, provides for a person to seek revocation of these services (or part of these 

services) during the ten year period7. 

 

The two networks covered by the new declarations under sections 2B and 2C of the 

QCA Regulation are significant infrastructure facilities which satisfy the clause 6(3)(a) 

principles (as demonstrated in the Application for Certification8).  Importantly, any 

person will still be able to apply to the QCA for the declaration of rail services which 

are not covered by any of the existing rail declarations (for example, new greenfield 

rail infrastructure projects).  

                                                 
5
 Dated 21 May 2010 and contained in Attachment 4 of the Application for Certification. 

6
 Clause 62 of the Bill inserting a new section 248 of the QCA Act. 

7
 Section 88 of the QCA Act. 

8
 Chapter 7 of the Application for Certification.  
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3. Amendments to the QCA Act 

The Bill which was introduced in the Queensland Parliament on 5 August 2010 

includes amendments to the QCA Act and TIA. 

Specifically, the Bill includes the following key amendments to the QCA Act which 

were not included in, or contain variations to, the exposure draft of the Bill9: 

(a) the removal of deemed Ministerial decisions regarding declaration10; 

(b) an amendment to the access criteria11; and  

(c) clarification around prohibited behaviour (unfair differentiation) in 

relation to declared services12 and access undertakings13. 

 

Deemed Ministerial declaration decisions 

 

Under the existing provisions of the QCA Act, if the QCA makes a declaration 

recommendation to the Ministers, the Ministers are required to make a decision 

about declaration.  However, if the Ministers do not publish their decision within 90 

days, the Ministers are deemed to have decided not to declare the service14.   

 

To provide certainty for access seekers and reinforce the intent that the Regime’s 

coverage is clearly to be guided by the legislated access criteria, the Bill removes 

deemed Ministerial decisions from the Regime15.  Section 85 of the QCA Act will 

require that the Ministers must publish in the gazette, within 90 days, a decision to 

declare in whole or part, or not to declare the service, and the reasons for the 

decision16, thereby promoting the principle of transparency required under the 

                                                 
9
 Dated 17 June 2010 and contained in Attachment 2 of the Application for Certification. 

10 
Clause 31 of the Bill amending section 85 of the QCA Act. 

11
 Clause 23 of the Bill amending section 76 of the QCA Act.  

12
 Clause 42 of the Bill amending section 100 of the QCA Act and clause 58 amending section 

168C of the QCA Act. 

13
 Clause 50 of the Bill amending section 137 of the QCA Act.   

14 
Section 85(3) of the QCA Act.  

15
 Clause 31 of the Bill amending section 85(3) of the QCA Act.  

16
 Clause 31 of the Bill amending section 85(1) of the QCA Act. 
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Competition Principles Agreement17.  If the Ministers fail to make a decision within 

the time frame set out in the QCA Act an affected party could seek an order under 

the Judicial Review Act 1991 (Qld) requiring a decision to be made.   

 

Access criteria 

 

The Bill also amends the access criteria in section 76 of the QCA Act to ensure that 

services are only declared where access (or increased access) would promote a 

material increase in competition in a market (other than the market for the service)18.  

In addition, the Bill removes the current provisions in the QCA Act which provide that 

the QCA may recommend, or the Ministers may decide, that a service not be 

declared if the QCA or the Ministers are not satisfied that access would be likely to 

have a "substantial effect on a market”19.  These amendments align the access 

criteria in the Regime with the declaration criteria prescribed under Part IIIA of the 

TPA20. 

 

Prohibitions on unfair differentiation 

 

The Bill strengthens the current prohibitions in the QCA Act on discrimination by 

vertically integrated service providers by including additional prohibitions on unfair 

differentiation by access providers, both during negotiations with access seekers21 

and in the provision of access for users of declared services22.  Specifically, the Bill 

has been amended to prohibit an access provider from unfairly differentiating 

between access seekers in negotiating access agreements and amending access 

agreements in a way that has a "material adverse effect" on one or more access 

seekers’ or users’ ability to compete with other access seekers or users23. 

 

The Bill also provides that an access provider may treat access seekers differently to 

the extent that the differentiation is reasonably justified given the different 

                                                 
17

 Chapter 8 of the Application for Certification. 

18
 Clause 23 of the Bill amending section 76 of the QCA Act. 

19
 Clause 27 of the Bill amending section 80(3) of the QCA Act and clause 32 of the Bill 

omitting section 86(3) of the QCA Act in respect of the Ministers’ making of a declaration. 

20
 Sections 44G(2)(a) and 44H(1)(a) of the TPA.  

21
 Clause 42 of the Bill inserting a new section 100(2) of the QCA Act. 

22
 Clause 58 of the Bill inserting a new section 168C of the QCA Act. 

23
 Clause 42 of the Bill inserting section 100(2) into the QCA Act. 
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circumstances applicable to the access provider or any of the access seekers24.  

Such different circumstances could, for example, include:  

 

(a) differences in the nature, quality or amount of the service sought by the 

relevant access seekers; 

(b) differences in the terms on which, or period for which, access to the 

service is sought; or 

(c) differences in circumstances arising over time (e.g. a payment 

guarantee that was not previously required in buoyant economic times 

might reasonably be required in more difficult economic times).   

In this regard, the Bill also provides that an access provider may treat access 

seekers differently where expressly required or permitted to do so in an access code, 

approved access undertaking or access determination25. 

Further, while the Bill allows different treatment where it is reasonably justified26, it 

does not allow the access provider to engage in conduct for the purpose of 

preventing or hindering a user’s access to the declared service (section 104 and 

section 125 of the QCA Act) or to propose a price for access that is not consistent 

with the pricing principles set out in section 168A of the QCA Act27.  

 

The term "unfair" recognises that some differentiation may be legitimate and that 

access need not be provided on exactly the same terms and conditions for all access 

seekers.  For example, the cost of providing a service to one access seeker may be 

greater than the cost of providing a service to another.  To reinforce the object of the 

Regime and ensure differentiation can occur where reasonably justified, the Bill 

restricts the prohibition on unfair differentiation to circumstances where it is likely to 

have a "material adverse effect" on the ability of an access seeker or user to 

compete with another access seeker or user28.   

 

                                                 
24

 Clause 42 of the Bill inserting section 100(3) into the QCA Act. 

25
 Clause 42 of the Bill inserting section 100(3)(b) into the QCA Act. 

26
 Clause 42 of the Bill inserting section 100(3)(a) into the QCA Act. 

27
 Clause 42 of the Bill amending section 100(4) of the QCA Act. 

28
 Clause 42 of the Bill amending section 100(2) of the QCA Act.   
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The proposed amendments reflect the role of the QCA, as the independent regulator, 

to determine, and, where appropriate, ensure, that an access provider does not 

engage in conduct which prevents or hinders access, including engaging in 

behaviour which unfairly differentiates between access seekers29.   

 

4. Amendments to UT2 

On 28 June 2010, the QCA approved the proposed amendments to UT2 to: 

(a) extend the termination date of UT2 until 30 June 2011 (or with respect 

to the CQCN, until the QCA approves a subsequent undertaking for 

QR Network); 

(b) introduce transitional arrangements relating to the restructure of QR 

Limited; and 

(c) introduce new reference tariffs for coal carrying train services. 

The QCA expects to make a final decision on all outstanding matters contained in 

UT3 in August 2010.  

                                                 
29

 Clause 42 of the Bill amending section 100 of the QCA Act and clause 56 amending section 

153 of the QCA Act.    


