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I Introduction 

1. The Queensland Government has applied to the National Competition Council (Council) for a 

recommendation that the Queensland Third Party Access Regime for Rail Services Provided 

by the Queensland Intrastate Rail Network (Queensland Regime) is an effective access 

regime pursuant to section 44M of the Trade Practices Act 1974 (Cth) (Act).   This submission 

responds to that certification application and supplements the declaration application made by 

Pacific National Pty Ltd (Pacific National) for services provided by parts of the Queensland 

Intrastate Rail Network and is supported by a paper by Castalia which reviews the Queensland 

Regime from an economics and public policy perspective.   

2. The certification application has been made in the context of the proposed public listing of QR 

Limited’s coal freight business as a vertically integrated company, QR National Limited 

(QRNL).  QR Network Pty Limited (QR Network) (which has been a wholly owned subsidiary 

of QR Limited and will become (or became on 1 July 20101) a wholly owned subsidiary of 

QRNL) will hold a long-term lease over the Central Queensland Coal Network (CQCN) and the 

coal sections of the North Coast Line2.   QRNL is the incumbent supplier of rail haulage 

services for coal on the CQCN and the coal sections of the North Coast Line. 

3. The below rail track within the CQCN will be owned by the Queensland Government through a 

new company which will have all the share capital held by Queensland Treasury Holdings Pty 

Ltd.  

4. The Queensland Government is transferring QR Limited’s passenger business, including the 

metropolitan rail and regional freight networks, into a new Government Owned Corporation 

called Queensland Rail Limited. Queensland Rail Limited will lease the coal sections of the 

North Coast Line to QR Network. 

5. Asciano, through its wholly owned subsidiary Pacific National, is a substantial supplier of rail 

freight services in Australia.  It is a long-standing supplier of coal haulage services to 

customers in New South Wales and in 2009 started supplying coal haulage services to 

customers in Queensland.  It is the only significant rail haulage operator in Australia that has 

experience both in negotiating and obtaining access to the Queensland intrastate rail network 

and competing with QR to provide coal haulage services to customers located on a number of 

dedicated coal rail systems in central Queensland. 

6. Based on this experience, Pacific National is of the view that the Queensland Regime (in the 

form currently proposed) will not be able to constrain QRNL, from engaging in conduct that 

favours its affiliated rail freight provider to the detriment of other competitors in the market for 

                                                      
1 These changes have been foreshadowed by the Queensland Government as taking effect on 1 July 2010, however, Asciano does 
not have direct access to records which would enable it to verify if these changes have yet been made.  For the purposes of this 
submission nothing turns on whether these changes have been made or are shortly to be made. 

2 Page 6,  Queensland Government, Application to the National Competition Council for a Recommendation on the Effectiveness of 
An Access Regime, Queensland  Third Party Access Regime for Rail Services Provided by Queensland Intrastate Rail Network 
dated 17 June 2010 (Application). 
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rail haulage services and as a result it fails to comply with clauses 6(4)(a)-(c), (f) and (m) in the 

Competition Principles Agreement (CPA).   

7. The Queensland Regime is fundamentally flawed in that it does not contain sufficient 

measures to address the ability and commercial incentives of a vertically integrated rail 

operator such as QRNL to engage in anti-competitive conduct.  The amendments proposed by 

the Queensland Government to the Queensland Competition Authority Act 1997 (Qld) (QCA 
Act) fall far short of what is actually needed to prevent QRNL from engaging in anti-

competitive discriminatory conduct.   

8. Instead of recognising the inherent limitations of the separation arrangements between 

QRNL's network and rail haulage businesses, the Queensland Regime proceeds on the basis 

that all access seekers or users require equal protection from anti-competitive discriminatory 

behaviour by QRNL.  In so doing it ignores the reality that QRNL has strong commercial 

incentives to favour one access seeker or user  (namely, its affiliated rail freight provider) in 

preference to all others and fails to adequately prevent such conduct.   

9. The case studies in Part V of this submission illustrate the type of anti-competitive conduct 

QRNL will be able to engage in under the Queensland Regime to undermine the ability of third 

party rail operators to effectively compete with QRNL in supplying coal haulage services to 

customers.  

10. The Queensland Regime fails to prevent QRNL from engaging in conduct that inhibits third 

party rail operators' ability to effectively compete with its downstream business in four 

substantial ways: 

(a) it does not provide for the effective separation of the above and below rail 

businesses; 

(b) it does not effectively constrain QR Network from preferring the interests of its 

affiliated rail haulage business; 

(c) it does not ensure that access seekers have access to the infrastructure they need 

in order to provide rail haulage services to meet customers needs; and 

(d) it does not include a transparent mechanism for ensuring that QRNL is complying 

with its obligations under the regime. 

11. As a consequence it fails to meet the principles in clauses 6(4)(a)-(c), (f) and (m) in the CPA.  

It is incapable of operating as an access regime which promotes the economically efficient 

operation of, use of and investment in the Queensland Intrastate Rail Network, thereby 

promoting effective competition in upstream and downstream markets.   

12. The Queensland Regime cannot be considered an effective access regime under section 44M 

of Part IIIA of the Act. 
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13. This submission is divided into the following sections: 

(a) Part I - Introduction; 

(b) Part II - Summary of the reasons why the Queensland Regime is not effective; 

(c) Part III - How the Clause 6 Principles operate; 

(d) Part IV - Lack of Effective Separation - Non-compliance with clause 6(4)(m);  

(e) Part V - Differential Access - Non-compliance with clauses 6(4)(a)-(c),(f) and (m); 

(f) Part VI - Access to Necessary Infrastructure - Clause 6(3); 

(g) Part VII - Period of Declaration;  

(h) Part VIII - Transparent Monitoring and Compliance Mechanism; 

(i) Part IX - Conclusion 
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II Assessment of the Queensland Regime as an Effective Access Regime under 
Part IIIA  

14. The Act does not define an "effective access regime" per se.  Rather, it requires that in 

deciding whether to recommend that the Queensland Regime is an effective access regime 

the Council is only to have regard to: 

(a) whether the regime is an effective access regime by applying the relevant principles 

set out in the CPA; and 

(b) the objects of Part IIIA of the Act.3 

15. In carrying out the assessment under sub-paragraph (a), the Council is to treat each relevant 

principle as having the status of a guideline rather than a binding rule.4 

16. Under this statutory framework, in order for an access regime to be effective it must not only 

include those formal elements prescribed by the principles in clause 6(4) of the CPA, but also 

function in a manner which enables it to adequately answer its purpose.  That is to promote 

the economically efficient operation of, use of and investment in the Queensland Intrastate Rail 

Network, thereby promoting effective competition in upstream and downstream markets. 5 

17. The mere inclusion of a provision in the Queensland Regime that mimics the wording of one of 

the clause 6(4) principles is not a sufficient basis for the Council to conclude that the relevant 

principle has been met for the purposes of the regime being regarded as effective under 

section 44M.  The Council must take into account the interdependencies of different parts of 

the regime in deciding whether it is effective and all of the relevant principles are met.6 

18. Pacific National agrees with the Council that every access regime does not have to be the 

same and that the different size and features of the market within which an infrastructure 

provider operates may require specific regulatory responses.7  As a consequence, the extent 

of the intervention needed will often depend on the nature of the services covered by the 

access regime and conditions in the market for the services. 

19. The key feature of the competitive environment within which the Queensland Regime is 

intended to operate is that the rail infrastructure the subject of the regime will be operated by a 

vertically integrated service provider.  In the absence of appropriate constraint, such a provider 

has a greater ability and incentive to engage in conduct that favours its affiliated downstream 

rail operator to the detriment of other rail operators it competes with to supply rail haulage 

                                                      
3 Section 44M(4) of the Act. 

4 See section 44M(4) and section 44DA(1) of the Act. 

5 Section 44AA of the Act. 

6 See [2.9] of the National Competition Council, Certification of State and Territory Access Regimes, A guide to Certification under 
Part IIIA of the Trade Practices Act 1974 (Cth) dated May 2009 (the Guide).  

7 See [232] of the Guide. 
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services to customers.  The ability and incentives for a vertically integrated rail services 

provider to act in such a way and the negative impact that conduct has on competition in the 

rail haulage market are well understood by economists as well as being observed in practice. 

20. In order for the Queensland Regime to be an effective access regime for the purposes of 

section 44M of the Act, it must constrain QRNL from treating its downstream business and 

rival third party operators differently thereby inhibiting the rivals' ability to effectively compete 

with QRNL's downstream business.8  The Council must assess the ability of the regime to 

meet the principles in clause 6(4) of the CPA in circumstances where the network will be 

operated by a vertically integrated rail services provider. 

21. It is glib to suggest, as the Queensland Government does in the Application, that a meaningful 

distinction can be drawn in this context between a consideration of the relative merits of 

vertical integration and separation and whether an access regime with a vertically integrated 

service provider is effective for the purposes of section 44M of the Act. 9  Far from being a 

prohibited consideration as the Queensland Government suggests, the problems that 

inevitably arise from having a vertically integrated rather than a vertically separated rail 

services provider should be central to the Council's assessment of the Application.  Such an 

approach says nothing about the merits or otherwise of vertical integration but recognises that 

in order be effective an access regime must address the issues that vertical integration 

inevitably presents. 

22. Furthermore, the proposed period of declaration of 5 years is entirely inappropriate given: 

(a) the nature of the investment which is required in order to support entry and 

expansion in above rail haulage operations; 

(b) the asset life of rolling stock is in excess of 25 years and the long term contracts 

which coal companies seek in order to provide them with certainty, particularly for 

new project developments are around 10 years, so in order for a rail operator to 

have sufficient incentives to invest in additional rolling stock it needs to have 

confidence that that rolling stock can be deployed for another productive use after 

the expiry of the current contract;  

(c) the fact that the natural monopoly characteristics of the relevant infrastructure are 

inherently unlikely to change due to any technological development or other change 

to market structure. 

                                                      
8 For a comprehensive discussion of the incentives for vertically integrated infrastructure providers to raise rivals' costs through non-
price discrimination see Section 2.1 of Appendix 2 to Pacific National's Applications for Declaration of below rail services provided 
by the Blackwater, Moura, Newlands and Goonyella Facilities in Central Queensland. 

9 Page 16 of the Application. 
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A period of 20 years would be appropriate for declaration in this context, whereas a shorter 

period creates considerable uncertainty for the network owner, rail operators and the customer 

coal companies which may increase the cost of capital for both above and below rail investors. 

III Clause 6 Principles 

23. The following principles in clause 6(4) of the CPA are particularly relevant to the Council's 

evaluation of the Application. 

Clause 6(4)(a)-(c) negotiated access 

(a) Wherever possible third party access to a service provided by means of a facility 

should be on the basis of terms and conditions agreed between the owner of the 

facility and the person seeking access.  

(b) Where such an agreement cannot be reached, Government should establish a right 

for persons to negotiate access to a service provided by means of a facility. 

(c) Any right to negotiate access should provide for an enforcement process. 

24. The principles in clause 6(4)(a)-(c) relate to negotiations for third party access to a service. 

25. As the Council observes in the Guide, clause 6(4)(a) establishes commercial negotiation as a 

cornerstone in determining access outcomes.  Commercial negotiation allows the parties to try 

and reach mutually beneficial arrangements. Clauses 6(4)(b) and (c) underpin and 

complement the principle in clause 6(4)(a) as they recognise that regulatory measures can 

provide an incentive to reach commercially agreed outcomes.10 

26. The Guide states:11 

"The Council considers that a proper consideration of clauses 6(4)(a)-(c) must 

include an assessment of whether regulatory arrangements establish an 

environment in which third parties can enter effective access negotiations.  The 

clause 6 principles do not provide specific guidance on determining the appropriate 

level of intervention. … As a general principle, however, efficient outcomes are 

achieved by ensuring regulatory responses are proportionate to the problem. … ." 

27. The Council recognises that some regulatory intervention may be warranted to create an 

environment conducive to effective negotiations in accordance with the principles in clauses 

6(4)(a)-(c).  Further, that in the absence of such measures, an access regime may establish a 

theoretical right to negotiate yet leave third parties in a position of negotiating blindly with a 

monopoly provider.12 

                                                      
10 [3.14] to [3.17] of the Guide. 

11 [3.18] of the Guide. 

12 [3.20]-[3.21] of the Guide. 
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28. Where the service provider in the access regime is a vertically integrated entity, it is essential 

that the regulatory arrangements address the incentives the provider has to favour its affiliated 

provider in downstream markets in order to create an environment that is conducive to 

effective negotiations in accordance with the principles in clauses 6(4)(a)-(c).  This will usually 

mean that a greater level of regulatory intervention is needed to ensure that the access regime 

is effective than would otherwise be the case if the access provider was vertically separated. 

Clause 6(4)(f): negotiated access - Access to a service for persons seeking access need not be on 

exactly the same terms and conditions 

29. Pacific National submits that in order to meet the principle in clause 6(4)(f) of the CPA, an 

access regime must do more than simply permit an access provider to supply access to the 

service on different terms and conditions to different users.  As the Council notes in the Guide, 

clause 6(4)(f) does not entitle a vertically integrated service provider to set terms and 

conditions of access to a bottleneck facility in a manner designed to unfairly favour an affiliated 

upstream or downstream entity.  In evaluating whether an access regime meets clause 6(4)(f), 

the Council will consider whether the access regime contains effective mechanisms to ensure 

competitively neutral treatment of affiliated entities.13 

Clause 6(4)(m): hindering access - The owner or user of a service shall not engage in conduct for the 

purpose of hindering access to that service by another person. 

30. The Council notes in the Guide that clause 6(4)(m) of the CPA requires that an effective 

access regime prohibits conduct for the purpose of hindering access.  Further, that the 

principle applies both to existing users and facility owners.  The Guide states:14 

"In the case of vertically integrated service providers, access may be hindered in 

circumstances where the service provider unfairly provides favourable terms of 

access to its affiliated entity. In rail, for example, a vertically integrated rail track 

operator that provides track priority and the most favourable track use timetabling to 

its own above-track operator may effectively hinder access to the rail track by other 

above-track operators. Such conduct would be contrary to clause 6(4)(m). Where 

there are vertical integration issues it may be necessary for an access regime to 

address the issue through, for example, ring-fencing and competitive neutrality 

provisions. Another way for states and territories to approach the issue may be to 

address vertical integration directly through structural separation." 

31. The Guide also notes that where vertical integration issues arise, ring fencing provisions may 

need to be supported by competitive neutrality provisions to assure access seekers that the 

service provider will not discriminate against them.  The Guide states:15 

                                                      
13 [3.75] of the Guide. 

14 See [3.189] of the National Competition Council's 'A guide to Certification under Part IIIA of the Trade Practices Act 1974 (Cth)' 
(May 2009) (Certification Guide). 
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"Concerns can arise because certain participants enjoy advantages (cost or 

otherwise) over others for reasons not related to competitive behaviour.  If the 

advantages favour less efficient businesses it can lead to resource allocation 

distortions in the market.  Competitive neutrality refers to policies aimed at removing 

such distortions.  In the context of access, competitive neutrality typically refers to 

neutralising competitive advantages enjoyed by a particular infrastructure user 

because it is affiliated with the infrastructure owner." 

32. The Council gives the example in the Guide of the Western Australian Rail Regime which 

includes competitive neutrality provisions which apply to access tariffs, the allocation of train 

paths, the management of train control and operating standards.16 

33. In certain circumstances the inclusion of a simple provision prohibiting the access provider 

from engaging in conduct for the purpose of preventing or hindering access will not be 

sufficient to constrain the access provider's behaviour in a meaningful way.  Pacific National 

submits that one of those circumstances is where the access provider is vertically integrated 

and the incumbent supplier of services enjoys a dominant position in a downstream market.  In 

that situation a more interventionist approach, at least as strong as that embodied in the 

Western Australian Rail Regime, is required to ensure to the extent possible that the access 

provider does not discriminate against third party operators. 

34. In the presence of entrenched vertical integration, the Council should not find that an access 

regime meets the principle in clause 6(4)(m) unless any prohibition on conduct for the purpose 

of hindering access is properly supported by more specific competitive neutrality provisions.  

 

                                                                                                                                                                           
15 Guide at [3.190] 

16 Guide at [3.191].  It should be noted that the Western Australian regime is one which operates with a vertically separated track 
owner and above rail provider but nonetheless has these additional protections. 
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IV Lack of Effective Separation - Non-compliance with clause 6(4)(m)  

35. In the absence of the actual separation of QRNL's above and below rail businesses, ensuring 

that those people who have ultimate responsibility for the management of QR Network do not 

have any interest in the commercial success or otherwise of QRNL's above rail business is 

one of the most effective ways of reducing both the ability and incentives for QR Network to 

prefer the interests of its related above rail operator over those of third party rail operators. 

36. The need for such separation comes directly from the operation of clause 6(4)(m) of the CPA, 

which, as the Guide notes (as detailed in paragraphs 30 to 34 above), may require ring-fencing 

and competitive neutrality provisions.  The ring fencing arrangements in Part 3 of the QR 

Access Undertaking and the 2010 Proposed Access Undertaking focus mainly on the 

management of confidential information.  There is no treatment of how conflicts of interest at 

the board and CEO level will be handled, nor any of the other aspects of functional separation 

that are normally associated with ring fencing. 

37. The proposed amendments to the governance arrangements for QRNL under the Transport 

Infrastructure Act 1994 (Qld)(TIA) fall short of addressing that issue in two critical ways: 

(a) the TIA allows a person who is a director of QRNL  to be a director of QR 

Network;17 

(b) the TIA enables the board of directors of QR Network to take into account the 

interests of a QRNL company in addition to its own interests in making decisions, 

the only prohibition being that it must not enter into an access agreement with such 

a company unless it is reasonably satisfied the agreement is on arms-length 

terms.18   

38. As a result, it is possible that the Board of QR Network may be controlled by directors who are 

also directors of QRNL with only minimal restraints on the terms on which they can enter into 

agreements with a related company.  

39. The requirement that the Board of QR Network must be satisfied that any access agreement 

between QR Network and another QRNL company is on arms-length terms is of little use in 

protecting third parties from discriminatory conduct.  The "arms-length" limitation does not 

address the issue of concern which is the extent to which that conduct may differ from the way 

in which QR Network negotiates with other rail operators, regardless of whether or not all such 

arrangements may be consistent with third party arms length terms.   

                                                      
17 See section 438G of the Queensland Competition Authority and Other Legislation Amendment Bill 2010 (Bill) and in particular the 
definition of "eligible person" in section 438G(2). 

18 See section 438H of the Bill. 
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40. The expression 'at arms length' is generally used in revenue legislation, particularly tax and 

export development grant legislation, where a determination of market value is required19.  It is 

not a concept which is widely used to address the problem of a vertically integrated provider 

preferring the interests of its related entity.  This is because it is not a concept well suited to 

addressing that issue.  There may be a range of outcomes which would be within the bounds 

of what independent third parties may conclude in a particular transaction but which will 

materially damage a party seeking to compete with one of those parties. 

41. Similarly, the mere fact that QR Network cannot enter agreements with related parties without 

the approval of its board of directors does little to protect the interests of third parties.   

42. In order to effectively reduce QR Network's ability and incentives to prefer the interests of its 

related above rail operator, the chairperson and the majority of directors of the board of QR 

Network should be independent.  Independence in this context is a much more fundamental 

requirement than not being a current or former employee of, or consultant or service provider 

to, a QRNL company as embodied in the "eligible person" criteria the Queensland Government 

proposes to include in the TIA.20 

43. Pacific National submits that in addition to the proposed "eligible person" criteria the following 

be added with respect to QR Network - a Director who: 

(a) is not a holder of securities of a QR Party or an officer of, or otherwise associated 

directly with, a holder of securities of a QR Party;21 

(b) has no material contractual relationship with any QR Party or another group 

member other than as a Director;  

(c) has not served on the Board of Directors for a period which could, or could 

reasonably be perceived to, materially interfere with the Director’s ability to act in 

the best interests of QR Network; and 

(d) is free from any interest and any business or other relationship which could, or 

could reasonably be perceived to, materially interfere with the Director’s ability to 

act in the best interests of QR Network. 

44. Further, there should be an express obligation on the directors of QR Network (either in the 

TIA or the constitution of QRNL) to act solely in QR Network's best interests in respect of 

                                                      
19 For example see Granby Pty Ltd v Federal Commissioner Of Taxation (1995) 129 ALR 503 at 506-7 where it was held to mean 
the parties to a transaction have acted severally and independently in forming their bargain requiring an assessment whether in 
respect of that dealing they dealt with each other as arm's length parties would normally do, so that the outcome of their dealing is a 
matter of real bargaining and Australian Trade Commission v WA Meat Exports Pty Ltd (1987) 75 ALR 287 at 291 where it was held 
to mean a situation where one party has the ability to exert personal influence or control over the other. 

20 See proposed section  438G of the QCA Act at item 63 of the Bill. 

21 Where a QR Party is a Related Party of QR Network under the Corporations Act 2001 (Cth). 
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matters which relate to its activities as network owner and operator under the Queensland 

Regime.22 

45. In the absence of amendments of this nature, the Queensland Regime simply fails to 

effectively separate the governance of the network operation and rail haulage businesses to 

the extent necessary to promote the economically efficient operation of, use of and investment 

in the Queensland Intrastate Rail Network, and so promote effective competition in upstream 

and downstream markets.  It also fails to meet the negotiation principles in clause 6(4)(a)-(c).  

That is because, in the absence of effective separation, it is simply not possible for access 

seekers to enter into meaningful commercial negotiations with the access provider as they 

cannot be confident that the access provider wants to reach an outcome that is mutually 

beneficial to the parties rather than to QRNL.  

 

                                                      

22 That obligation should apply regardless of the existence of an authorisation under section 187 of the Corporations Act to act in 
the best interests of a QR company in respect of any matter.  For example, any such authorisation would have to be on the basis 
that a Director of QR Network must only act in good faith in the best interests of QR Network, in relation to any decision, act or 
omission by QR Network that relates, or is connected to, the Queensland Access Regime. 
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V Differential Access - Non-compliance with clauses 6(4)(a)-(c),(f) and (m) 

46. There are numerous ways in which an integrated network owner can use non-price terms and 

conditions of access to prefer the interests of a related above rail operator over the interests of 

third party operators.   

47. In order to comply with the requirements of the combined operation of clauses 6(4)(a)-(c), (f) 

and (m), an effective access regime needs to ensure that the network owner has an obligation 

to provide every above rail operator using its network with: 

(a) equivalent services including setting network rules; 

(b) equivalent quality of service; 

(c) equivalent access to capacity;  

(d) train control ensuring an equitable distribution of the impact of live run variations 

from the train plan; and 

(e) equivalent information and processing of access applications. 

48. These obligations flow from the need, where there is a vertically integrated entity: 

(a) for any prohibition on hindering access to be properly supported by specific 

competitive neutrality provisions (clause 6(4)(m)) - see paragraphs 30 to 33 above; 

(b) for the regulatory arrangements to address the incentives the provider has to favour 

its affiliated provider in downstream markets in order to create an environment that 

is conducive to effective negotiations in accordance with the principles in clauses 

6(4)(a)-(c) - see paragraphs 24 to 28 above; 

(c) for the access regime to contain effective mechanisms to ensure competitively 

neutral treatment of affiliated entities as required by clause 6(4)(f) - see paragraph 

29 above.   

49. In recognition of the fact that the present regime does not adequately address these issues, 

the Queensland Government is proposing to amend the QCA Act to include the following 

provisions which on their face prevent the access provider from engaging in such anti-

competitive conduct: 

(a) a related access provider23 must not unfairly differentiate between access seekers 

in negotiating access agreements relating to a declared service;24 

                                                      
23 The term "related access provider" is to be a new defined term in the QCA Act which refers to an access provider that owns or 
operates a declared service and provides, or proposes to provide, access to the service to itself or a related body corporate. See the 
item 52 of the Bill. 

24 See proposed section 100(2) of the QCA Act at item 30 of the Bill. 
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(b) an access undertaking by a related access provider in relation to a declared service 

must include adequate requirements to ensure that the provider does not unfairly 

differentiate between access seekers in negotiating access agreements, or users of 

the service in providing access to the service, or recover costs that are not 

attributable to the provision of the service through charges for the service;25 

(c) a related access provider must not unfairly differentiate between users of a declared 

service in providing access to it.26 

50. While on its face this suite of provisions appears to target price and non-price discrimination by 

a vertically integrated operator, there are three features of the unfair differentiation prohibitions 

which substantially reduce their ability to adequately restrain QR Network's conduct: 

(a) uncertainty as to what treatment will be regarded as unfairly differentiating between 

access seekers or users under the QCA Act; 

(b) conduct engaged in pursuant to an access undertaking or access agreement is 

exempt from the prohibition on unfair differentiation by a related access provider;27  

(c) the prohibitions only limit conduct which differentiates between the treatment of 

access seekers or users vis-à-vis each other thereby excluding conduct that 

indirectly makes the rail haulage services of one operator more attractive to 

customers. 

Uncertainty as to what treatment will Unfairly Differentiate between Access Seekers 

51. The term "unfairly differentiate" is not defined in the QCA Act or the Bill nor does it form any 

part of the well understood jurisprudence that has developed in Australia and overseas with 

respect to the interpretation and application of laws designed to prevent and restrain anti-

competitive conduct.  The concept of fairness is notoriously difficult to define in a legal context 

and that difficulty is exacerbated in the context of an access regime where technical operation 

considerations are in play as well as the underlying economic policy issues the regime is 

intended to address.  

52. That uncertainty places third party rail operators at a real disadvantage to a rail operator 

affiliated to QR Network.  It means that there is significant scope for disagreement between the 

related access provider, an access seeker or user and the QCA as to whether or not particular 

conduct is prohibited under the QCA Act.  This results in delay both in the negotiation of the 

terms and conditions of access and in the satisfactory resolution of disputes.  In reality, that 

uncertainty is likely to result in an access seeker or user either accepting sub-optimal terms 

                                                      
25 See proposed section 138(1A) of the QCA Act at item 38 of the Bill. 

26 See proposed section 168C of the QCA Act at item 46 of the Bill. 

27 See proposed section 168C of the QCA Act at item 46 of the Bill. 
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and conditions of access in order to be able to offer a specific customer rail haulage services 

at all or deciding not to offer some services because it cannot do so in a manner which is 

attractive to customers in comparison to its competitors. 

53. As a result, the unfair differentiation prohibitions are unlikely to be effective in preventing non-

price discrimination in all but the most blatant of situations which may amount to hindering 

access in contravention of section 104 of the QCA Act in any event.  

The Exemptions 

54. The prohibition in proposed section 168C preventing a related access provider from unfairly 

differentiating between users of a declared service in providing access to the service is subject 

to three important exemptions: 

(a) conduct expressly required or permitted by an access code or approved access 

undertaking for the service; 

(b) conduct expressly required or permitted by an access agreement to which the 

provider is a party; or 

(c) conduct expressly required or permitted by an access determination to which the 

provider is a party. 

55. These exemptions substantially undermine the effectiveness of the prohibition against unfair 

treatment and are not required to protect the legitimate role that an access code, access 

undertaking, access determination or even an access agreement may have in contributing to 

the existence of an effective access regime based on a negotiate/arbitrate model. 

56. While the degree of regulatory oversight with respect to the content of an access code, access 

undertaking or access determination means that it is less likely to enable a related service 

provider to discriminate between rail operators, risks remain.  It is quite possible that conduct 

permitted under such an instrument may have the unintended or unforseen consequence of 

enabling a related access provider to discriminate against the interests of a third party operator 

and in favour of its affiliated rail operator.  

57. Further, proposed section 138A of the QCA empowers the QCA to approve an access 

undertaking that requires or permits the access provider to treat access seekers negotiating 

access agreements differently and/or treat users differently in providing access to the declared 

service.28  The section does not contain any express limitations on the nature or extent of the 

differentiation which the QCA can approve for inclusion in the undertaking. 

58. No regulatory oversight exists with respect to access agreements.  This exemption effectively 

provides QR Network with a means of avoiding its obligation not to unfairly differentiate 

between users of a declared service in providing access to the service by relying upon or 

                                                      
28 See proposed section 138A of QCA Act at item 40 of the Bill. 
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including provisions in an access agreement which is not subject to approval by the QCA.  Nor 

is its content effectively restrained by the terms of an approved undertaking, given that the 

term of an access agreement will not be invalid just because it is inconsistent with the 

provision of an access undertaking for the service.29 

59. In fact, there is no logical justification for the exemptions other than enabling QRNL to maintain 

the status quo and enjoy the benefits of any arrangements it currently has in place, or 

manages to put in place in the future, which favour QRNL.   

60. The presence of the exemptions means that a third party rail operator is forced to rely upon the 

more general provisions in section 104 of the QCA regarding conduct which has the purpose 

of preventing or hindering access or the misuse of market power provisions in the Trade 

Practices Act 1974 (Cth) either by way of complaint to the relevant regulator or private 

enforcement action.  The uncertainty surrounding the application of those provisions and the 

time, delay and expense which inevitably accompanies proceedings of that nature means that 

they are unlikely to be of any practical use to a third party rail operator in restraining QR 

Network's conduct within a commercially acceptable timeframe. 

Limited Application of Prohibitions 

61. The unfair differentiation prohibitions are expressed to apply to conduct which differentiates 

"between access seekers"30 or "between users of the service".31  The prohibitions are limited 

to conduct by the access provider to one rail operator in comparison to its conduct toward

another rail operator with respect to both operators use or proposed use of an aspect of the 

declared service.  

s 

                                                     

62. As a result, the prohibitions arguably do not extend to conduct by the access provider to an 

access seeker or user which has the effect of making the rail haulage services of one operator 

more attractive to customers than another operator. 

Case Studies 

63. The proposed unfair differentiation prohibitions are simply not fit for the purpose of 

constraining QR Network from preferring the interests of QRNL or any other related above rail 

operator over the interests of third party operators. 

64. By way of example, set out below are six case studies each of which illustrates the type of 

anti-competitive conduct that QR Network could still engage in the presence of the 

Queensland Regime: 

 
29 See section 168 of the QCA Act. 

30 See proposed section 100(2) of the Act at item 30 of the Bill. 

31 See proposed section 168C of the Act at item 46 of the Bill. 
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(a) offering to advance the time within which it can complete a network investment if 

the customer uses QRNL as its rail haulage provider rather than a third party - Case 
Study 1; 

(b) according lower priority to the maintenance of rail infrastructure used exclusively or 

predominantly by a third party rail operator - Case Study 2; 

(c) allocating constrained capacity in a manner which priorities the services of QRNL in 

preference to those of third party operators - Case Study 3; 

(d) delaying investment in improvements to the network such as electrification 

upgrading, which would be of greater immediate benefit to a third party operator 

than QRNL - Case Study 4;  

(e) agreeing to reduce its access price to one user to an amount below the reference 

tariff while charging other users amounts that ensure it prices up to the total of its 

revenue cap - Case Study 5; and 

(f) denying a third party operator access to new additions to the network which are not 

automatically subject to declaration thereby giving a QRNL a strategic advantage in 

winning contracts to provide customers with coal haulage services using the new 

infrastructure prior to such infrastructure being declared  - Case Study 6. 

65. Each of these Case Studies demonstrate the failure of the Queensland Regime to comply with 

clauses 6(4)(a)-(c), (f) and (m) of the CPA. 

 

Case Study 1 - Timing of Investment 

A coal company is developing a new mine and needs capacity expansion on the main line in 
order for it to move its projected tonnes.   

In responding, QR Network indicates that given its current commitments it would be in a 
position to increase capacity within 18 months but that if the coal company's above rail 
operator was to be QRNL's coal haulage operator it could increase capacity within 9 months. 

On its face this would seem to be a discrimination issue which one would expect to be covered 
by the legislative regime. However, such conduct would not be in breach of the unfair 
differentiation prohibitions in the QCA Act because the coal company is the access seeker 
towards whom QRNL's conduct as access provider is directed and there is no differentiation 
between it and another access seeker to form the basis of a complaint. 

Equally, there will be no contravention of section 104 which prohibits preventing or hindering 
access given that relates to preventing or hindering a user seeking access (in this case the 
coal company).  For similar reasons there would not be a breach of section 125. 

The regime needs to ensure that this type of discrimination cannot occur. 
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Case Study 2 - Maintenance Timing 

There is the potential for operational issues regarding performance of the network to be used 
in subtle ways so that one rail haulage provider's service quality to its customers is degraded.   

For example, if a particular part of the network such as a spur line was used either exclusively 
or much more significantly by a third party operator than QRNL, then less frequent or inferior 
maintenance of that spur would have a differential impact on the third party operator.   

Over time, the resulting lower performance of that part of the network could lead customers to 
regard the third party operator's service quality as inferior compared to QRNL's.  This would 
be through no fault of the third party operator but due to the way in which QR Network 
prioritised maintenance of different parts of the network.  This type of discrimination is also an 
example of something which would not be immediately obvious to the third party operator.   

The potential for this type of non-transparent discrimination is a reason why it needs to be 
clear that the power which is given to the Queensland Competition Authority to monitor 
compliance with the undertaking is implemented in a robust way to ensure that the potential 
discrimination can be detected.  A proposed process for the QCA compliance is attached as 
Annexure A to this submission.  

 

Case Study 3 - Management of constraints 

The management of incidents on the network is another area where there is the potential for 
QR Network to unfairly discriminate between rail operators. 

For example, if a portion of the track was washed away QR Network would then have to 
decide how it should allocate the available constrained capacity. 

An effective non-discrimination provision would address this.  However, the exemption from 
the prohibition in section 168C of the QCA Act, which excludes any discrimination permitted by 
an access code, an access undertaking, an access determination or an access agreement, 
means that it is possible for an access agreement between QR Network and QRNL to provide 
that QRNL will get priority whenever system wide constraints arise.  It is not clear that such a 
provision is not "on arms' length terms".  QRNL could argue that as the largest customer, it is 
entitled to such a priority arrangement.   

That kind of priority arrangement is, however, directly inconsistent with creating an 
environment in which other haulage providers are able to compete effectively.  To address this 
issue, the exemptions contained in section 168C(2) of the QCA Act must be deleted and 
section 168C(1) should be replaced with the following: 

"A related access provider must not differentiate between users in providing access to a 
declared service in a way that materially adversely affects the ability of any access seeker or 
user to compete with other access seekers or users of the service." 

 

Case Study 4 - Electrification Upgrade of Blackwater System 

Pacific National has for some time been agitating for the proposed electrification upgrade of 
the Blackwater system to be accorded a priority.  However, it has been unsuccessful in doing 
so.   

As a result of the announcement by Anglo Coal that it has entered into an agreement with 
Pacific National for the provision of rail haulage, QRNL is now likely to have a surplus of 
electric locomotives.  Since the announcement of the Anglo Pacific National contract, QRNL 
has been pursuing the electrification upgrade of Blackwater much more pro-actively which will 
allow it to deploy its surplus electric locomotives on that system. 

The intent behind an effective access regime is that it does not enable the access provider to 
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preference, whether by way of investment decisions, general maintenance obligations, 
operational issues or access terms and conditions, its related above rail haulage provider.   

This problem would be assisted by the requirement that the board of QR Network have a 
majority of independent directors (with independence being addressed by the addition to the 
existing criteria of the further criteria identified in paragraph 43 of this submission). 

The electrification upgrade of the Blackwater System is illustrative of the type of issues which 
can arise which on their own do not necessarily warrant direct regulatory intervention but 
which have the potential when there are a number of such issues to impact on the quality of 
service Pacific National can offer customers in comparison to the service QRNL can offer 
customers.  

 

Case Study 5 - QR Network reducing access pricing 

QR Network could set access prices at a lower level should the coal company sign up with 
QRNL above rail.  QR Network would avoid being in breach of the undertaking by also offering 
other above rail operators the same access price, but this is irrelevant as the above rail 
contract has already been committed to QRNL.  This form of discrimination is rather elegant 
as the regulatory regime allows QR Network to increase prices elsewhere to make up for 
reducing their access prices to secure the above rail business. 
   
 

 

Case Study 6 - Connection of existing infrastructure 

The Queensland Government proposes that a number of large additions to the rail network will 
not be subject to the access regime unless and until an application for declaration is made, 
considered and the service provided by the new infrastructure declared. 

By excluding significant expansions of the existing rail network from the access regime, third 
party rail operators are placed at significant disadvantage compared to QRNL in competition 
for customers' work utilising the new expanded network. Under the terms of the proposed 
regime, there is nothing which would prevent QR Network from proposing to charge  x% rate 
of return on the new investment if the customer whose mine will be serviced by the addition 
enters into a rail haulage agreement with QRNL but x+y% if QRNL is not contracted to be the 
rail haulage provider. 

The Queensland Regime should provide that if QR Network is the builder of the additional 
infrastructure, it should be automatically declared with scope for that declaration to be 
removed.  In that way, competing rail haulage providers also have an equal opportunity to bid 
for initial above rail haulage contracts on the relevant infrastructure without there being 
uncertainty as to whether or not a declaration application will be successful. 

 

66. The case studies illustrate a small number of the myriad of ways in which an access provider 

can conduct itself to prefer the interests of a related rail haulage operator over those of third 

party operators under the Queensland Regime.  While Pacific National accepts that there is no 

prescribed regulatory response as such to this issue, the response selected by the 

Queensland Government in the Queensland Regime is clearly inadequate. 

67. It is notable that the Queensland Government has deliberately eschewed including more 

prescriptive regulatory measures of the type included in the Rail (Access) Code 2000 (WA) 

which require access providers to provide detailed information to the regulator for approval 
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regarding segregation arrangements, train management guidelines, the allocation of train 

paths and costing principles.32  Similarly, the decision to quarantine the contents of  access 

agreements from the unfair differentiation provisions demonstrates a de minimis approach to 

constraining QR Network's commercial dealings rather than the implementation of a best 

practice approach to access regulation designed to ensure that QR Network does prefer the 

interests of a related rail haulage operator over those of third party operators. 

68. It would be a mistake to rely upon Pacific National's recent success in winning contracts to 

supply coal customers with rail haulage services on the Queensland rail network as a basis for 

concluding that the potential for discriminatory conduct under the Queensland Regime is 

theoretical and further changes to the regime are not needed to ensure the economically 

efficient use of the network or promote competition in the rail haulage market using the 

network.  Pacific National has had to agree to significant long term performance benchmarks 

in order to secure the coal haulage contracts it has in competition with QRNL.  

69. The demonstrated failure of the Queensland Regime to prevent QR Network from preferring 

the interests of QRNL or any other a related above rail operator over the interests of third party 

operators means that it fails to meet the principles in clause 6(4)(f) and 6(4)(m) of the CPA.   

70. A further reason why the Queensland Regime fails to meet the negotiation principles in clause 

6(4)(a)-(c) of the CPA is the uncertainty which will result from the terms of proposed sub-

sections 100(2)-(4) of the QCA Act. .  Access seekers cannot enter into meaningful 

commercial negotiations with QR Network as they cannot be confident that they will be treated 

in a manner which is substantively equivalent (rather than the same) as QRNL.  This lacuna in 

the regime is exacerbated by the fact that conduct undertaken pursuant to an access 

agreement is exempt from the prohibition on unfair differentiation by a related access provider 

in providing access to the declared service.33 

71. Without further modification, the Queensland Regime is simply incapable of functioning as an 

effective access regime as required by section 44M.   

 

                                                      
32 See Part 5 of the Rail (Access) Code 2000 (WA). 

33 See proposed section 168C of the Bill at Item 46. 
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VI Access to Necessary Infrastructure - Clause 6(3) 

72. A critical aspect of a rail operator's ability to compete in the market for rail haulage services is 

its ability to access the necessary below rail infrastructure to offer customers a comprehensive 

coal haulage service.  Without access to assets such as sidings, yards and provisioning roads, 

a third party rail operator may effectively be denied access to the mainline rail network.   

73. That can occur in circumstances where access to that subsidiary track and/or the land upon 

which it is located is controlled by an entity related to the access provider but which is not 

subject to the access regime.  The access seeker is then forced to try and negotiate access in 

the absence of the protections and incentives of an access regime and in some circumstances 

with the very business against which it intends to compete. 

74. Pacific National has identified the following rail infrastructure which a third party operator would 

require access to in order to offer coal haulage services in on the Central Queensland Coal 

Network (CQCN) described by the Queensland Government in the Application:34 

(a) Jilalan 4 Road;  

(b) Jilalan Road to access commissioning shed leased by Siemens;  

(c) 2 new Jillian provisioning roads passing signals 49A/B 50 A/B;  

(d) Moranbah freight siding; and  

(e) Callemondah road to access to commissioning shed/ EDI shed. 

75. Access to this infrastructure falls within the terms of the type of infrastructure which is 

contemplated in the definition contained in Schedule 6 of the TIA but is specifically excluded 

by not being relevantly designated in the QR Network line diagrams.  Access is needed to 

facilitate train provisioning and maintenance and the efficient movement of traffic through the 

network.  It needs to be included as part of the Rail Infrastructure which is used to provide a 

declared service under the Queensland Regime as without access to it any third party rail 

operator is at a real disadvantage in offering customers competitive coal haulage services in 

comparison to QRNL which has access to this infrastructure.  Annexure B to this submission 

explains in greater detail why Pacific National requires access to each separate piece of 

infrastructure and the efforts it has made to obtain access to them. 

76. Similarly, there should be a presumption that any additions to the CQCN which is owned or 

leased by the owner or lessee of the network (or a related body corporate) should become part 

of the rail infrastructure that provides the declared service (or services) provided by the CQCN.  

The proposal in the draft QCA Regulation submitted with the application for certification35 that 

                                                      
34 See page 6 of the Application. 

35 Asciano received on 16 July 2010 a revised proposed regulation which may address this issue. However, given how recently it 
has been received Asciano has not yet had the opportunity to consider it fully.  It will do so and, if necessary, make a supplementary 
submission. 
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such additions be excluded from the declared service pending a separate application for 

declaration under the QCA Act simply shifts the burden of regulating a vertically integrated 

provider's conduct from the Government to access seekers.  At the very least such an 

approach is likely to result in QRNL's related above rail operator having a temporary 

competitive advantage over third party rail operators until the use of such infrastructure is 

declared.  Case Study Six discussed earlier in of this submission explains this issue in greater 

detail.  

77. The ability to access all of the infrastructure necessary to effectively compete in the rail 

haulage market is fundamental to the question of whether an access regime is effective for the 

purposes of section 44M of the Act.  A regime, such as the Queensland Regime, which either 

quarantines much needed infrastructure from the operation of the regime or erects significant 

barriers to an access seeker using such infrastructure is not an effective access regime.   

78. Such a regime does not meet the principles in clause 6(4)(a)-(c) because it is not possible for 

access seekers to have meaningful commercial negotiations with the access provider when it 

is entitled to deny access to infrastructure which a third party rail operator needs in order to 

provide coal haulage services in competition with the incumbent operator. 

79. Nor does it meet the principles in clauses 6(4)(f) and (m) as the regime enables the access 

provider to deny a third party operator access to infrastructure to which QRNL already has 

access and which the third party operator needs to use to provide haulage services in 

competition with QRNL.   
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VII Period of Declaration  

80. The proposed period of declaration of 5 years is entirely inappropriate given: 

(a) the nature of the investment which is required in order to support entry and 

expansion in above rail haulage operations; 

(b) the asset life of rolling stock is in excess of 25 years and the long term contracts 

which coal companies seek in order to provide them with certainty particularly for 

new project developments are around 10 years, so in order for a rail operator to 

have sufficient incentives to invest in additional rolling stock it needs to have 

confidence that that rolling stock can be deployed for another productive use after 

the expiry of the current contract; 

(c) the fact that the natural monopoly characteristics of the relevant infrastructure are 

inherently unlikely to change due to any technological development or other change 

to market structure. 

81. There is a strong industry preference for long term access agreements of at least 10 years.  

The proposed period of declaration of 5 years for each declared service introduces an element 

of uncertainty as to whether a third party rail operator will be able to fulfil its rail haulage 

commitments to a customer under a long-term access agreement which a customer does not 

face in entering into such an agreement with a QRNL related entity.  It would also create 

considerable uncertainty both for the network owner, rail operators and rail operators which 

may increase the cost of capital for both above and below rail investors.  

82. In order to effectively promote competition in the market for rail haulage services declaration 

needs to be for a period of time in the order of 20 years.  
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VIII Transparent Monitoring and Compliance Mechanism 

83. One of the new features of the proposed Queensland Regime is that one of the QCA's 

functions will be to monitor compliance with an approved access undertaking.36   

84. Stakeholder confidence in the operation of the Queensland Regime is a critical part of the 

regime being one which is effective as it promotes the economically efficiently operation of, 

use of and investment in the network.  That confidence will be fostered by the QCA actively 

monitoring compliance with an approved access undertaking in a transparent and independent 

manner which enables stakeholders to satisfy themselves that the access undertaking is 

operating effectively. 

85. As the Guide notes under clause 6(4)(c) an effective access regime must have credible 

enforcement mechanism. Transparent monitoring and compliance mechanisms are a crucial 

part of an effective enforcement mechanism as there are many types of breaches which will 

not be externally observable and will only be able to be ascertained through appropriate 

monitoring and compliance mechanisms. 

86. While it is proposed that the QCA have a monitoring function under the Queensland Regime, 

the regime is silent as to how the QCA will discharge this function.  The "how" is critical to the 

effectiveness of the monitoring function.  For example, if the QCA was to discharge this 

function by simply asking an access provider for a written assurance that it was complying with 

its obligations under the relevant access undertaking, the function would have little impact on 

stakeholder confidence in the regime. 

87. Given the importance of transparent and independent decision-making in ensuring stakeholder 

confidence in the operation of the access regime, it is critical that the monitoring function be 

discharged in a manner which is robust both in terms of the manner in which it is executed and 

the conclusions which the are reached.  Pacific National considers that these objects can best 

be achieved by the QCA requiring an annual audit of QR Network's compliance with its key 

obligations under an approved access undertaking as well as the ability to require an audit of 

QRNL's compliance with specific provisions when the QCA reasonably considers such an 

audit is required.  The audit procedure set out in Annexure A to the submission is an example 

of the type of procedure that could be adopted in this regard.  

88. In the absence of such a regime there is a real risk that there will not be sufficient incentives 

on QR Network as the access provider to comply with its obligations and as a result the 

access regime is less likely to constrain QRNL from engaging in discriminatory conduct and as 

a consequence will be ineffectual for the purposes of Part IIIA.  

                                                      
36 See item 5 of the Bill and the proposed amendment to section 10 of the QCA Act. 
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IX Conclusion 

89. As demonstrated above, the Queensland Regime fails to prevent QR Network from engaging 

in conduct that inhibits third party rail operators' ability to effectively compete with its 

downstream business.  It fails to meet the principles in clauses 6(4)(a)-(c), (f) and (m) in the 

CPA and is incapable of operating as an access regime which promotes the economically 

efficiently operation of, use of and investment in the Queensland Intrastate Rail Network, 

thereby promoting effective competition in upstream and downstream markets.   

90. The Queensland Regime cannot be regarded as effective access regime for the purposes of 

section 44M of the Act and the Council should recommend to the Minister that the Queensland 

Access Regime is not an effective access regime for the declared services. 
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ANNEXURE A 

This Annexure A sets out an audit power that could be given to the QCA to monitor QR Network's 
compliance with its obligations under the Access Undertaking and included in that document.   

10. 3 Audit  

(a) An audit of QR Network's compliance with its obligations under: 

(i) Clause 3 (Ringfencing Arrangements), including as detailed in clause 
3.2.2; 

(ii) Clause 4 (Negotiation Framework); 

(iii) Clause 7.3 (Capacity Allocation); and 

(iv) Clause 9 (Reporting), 

must be conducted annually and in accordance with this Clause 10.3. 

(b) Notwithstanding Clause 10.3(a), the QCA may also require an audit be conducted 

of QR Network's compliance with any provision of this Undertaking: 

(i) in relation to which the QCA has received a complaint regarding QR 
Network's compliance;  

(ii) is referred to in a breach report provided under Clause 9.4; or 

(iii) where the QCA reasonably believes such an audit is necessary, 

with such audit to be conducted in accordance with this Clause 10.3. 

(c) The Auditor will compile an audit report identifying: 

(i)  whether QR Network has, in all material respects, complied with its 
obligations under the relevant provision of this Undertaking and, if not, 
details of relevant non-compliance; and 

(ii)  the process adopted for the conduct of the audit.  

(d) Audits must be conducted in accordance with the following process: 

(i) during the Term QR Network will appoint and replace the Auditor in 
accordance with Clause 10.3(d)(ii) and 10.3(d)(iii); 

(ii) subject to the prior approval of the QCA, QR National Limited must 
ensure that an Auditor is appointed at all times during the Term.  No 
Auditor may be appointed for more than 3 consecutive years;    

(iii) the QCA’s approval of an Auditor (or replacement Auditor) in accordance 
with Clause 10.3(d)(ii) continues unless and until withdrawn in 
accordance with Clause 10.3(d)(iv);  

(iv) if the QCA is of the reasonable belief that the audit was not conducted to 
a satisfactory standard, the QCA may, within three (3) months after 
completion of the audit, notify QR Network in writing that its approval of 
that Auditor in relation to the next audit of those matters is withdrawn; 

(v) the auditor will have a duty of care to the QCA in the provision of the 
Audit and, in the event of a conflict between the auditor’s obligations to 
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QR Network and its duty of care to the QCA, the auditor’s duty of care to 
the QCA will take precedence;  

(vi) prior to commencing the audit the auditor must agree an audit plan with 
QR Network, document that audit plan, and obtain the QCA’s approval of 
the audit plan;  

(vii) the audit plan will: 

A. consist of a proposed work program for the execution of the 
audit, including audit costs (which shall be payable by QR 
Network); and 

B. provide for the establishment of an audit liaison group, 
comprising the auditor, QR Network and the QCA, during the 
course of the audit, to provide a forum for the resolution of 
any audit issues that arise; 

(viii) QR Network will provide:  

A. any relevant information the auditor reasonably requires for 
the purpose of conducting the audit, within a nominated 
timeframe that is determined b the auditor to be reasonable 
after consultation with QR Network; and  

B. if the audit is required under Clause 3.2.2, access to QR 
Network’s financial records and information systems 
necessary for the purpose of conducting the audit;  

(ix) the audit report will include recommendations from the Auditor in relation 
to any actions that should be taken by QR Network with respect to any 
material non-compliance or consistent non-compliance which is identified 
in by the audit and may amongst other recommendations, include a 
recommendation that further, more stringent, separation of QR Network's 
business from that of QR National Limited's above rail business be 
undertaken; 

(x) the auditor will be required to enter into a confidentiality deed with QR 
Network in relation to any information provided by QR Network, to the 
effect that it must keep the information confidential and only use that 
information for the purpose of conducting the audit and completing the 
audit report; and 

(xi) the auditor will provide to QR Network and the QCA a copy of:  

A. the audit report in aggregate form (which the QCA will 
publish); and  

B. the audit report containing individual data relating to each 
Access Holder/Access Seeker (which the QCA will provided 
to such Access Holders/Access Seekers) 

C. any letter or report from the auditor accompanying the audit 
report which explains the audit findings in greater detail. 

10.4 Non-compliance 

 Where an audit report provided under clause 10.3(d)(xi) identifies: 

(a) a consistent pattern of non-compliance; or 

(b) an instance of material non-compliance, 
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and such non-compliance is not remedied (either in accordance with the recommendations 

contained in the audit report or otherwise) and is further identified any subsequent audit, each 

Director shall resign as officers of QR Network.  
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ANNEXURE B 

Jilalan Number 4 Road - Goonyella Facility 

This asset is used for completing reliability and safety examinations, train maintenance and provisioning 

of trains.  There are limited locations on the Goonyella facility where provisioning and safety examinations 

can be undertaken.  Jilalan Number 4 road is crucial for Pacific National in terms of completing reliability 

and safety examinations at a departure depot. 

Jilalan Road - Goonyella Facility 

This asset is used to provide access to Siemens' commissioning shed at Jilalan.  Siemens is a warranty 

and commissioning provider for Pacific National's electric locomotive rolling stock.  It has a lease on the 

commissioning shed at Jilalan which is uses for commissioning Pacific National's new rolling stock or 

completing warranty repairs to existing rolling stock. 

QRNL has refused Pacific National access to the leased commissioning shed, limiting our  ability to 

commission and repair rolling stock. This creates a major issue for us as we are unable to commission 

and repair rolling stock in an efficient and timely manner, putting Pacific National at a competitive 

disadvantage to QRNL as an above rail operator.  

Two Jillian provisioning roads passing signals 49A/B and 50A/B - Goonyella Facility 

This asset is used to manage the staging of empty trains to ensure that traffic moves to the port facilities 

at Dalrymple Bay and Hay Point in an efficient manner.  There are limited staging roads in the Goonyella 

system and it is necessary for all above rail operators offering services on the system to have access to 

them in order to be able offer competitive services to potential customers.  

Moranbah freight siding  - Goonyella Facility 

Pacific National wishes to use this asset to complete unscheduled, in-field maintenance and repairs. This 

siding is generally unused.  ARG, a QR subsidiary, has refused Pacific National access to this siding, 

limiting Pacific National's ability to maintain and repair rolling stock. This means that Pacific National is 

unable to repair rolling stock in an efficient and timely manner, putting it at a competitive disadvantage to 

the QRNL above rail operator. 

Callemondah Road providing access to commissioning shed / EDI shed - Moura Facility 

This asset is used to provide access to Downer EDI sheds at Callemondah which are used to commission 

rolling stock and complete warranty repairs to rolling stock. Downer EDI is a warranty and commissioning 

provider for Pacific National’s diesel locomotive and wagon rolling stock.  It uses it facilities at 

Callemondah for commissioning new Pacific National rolling stock and completing warranty repairs of 

existing rolling stock. 

QRNL National has frustrated Pacific National access to these facilities, limiting Pacific National’s ability 

commission and repair rolling stock. This means that Pacific National is unable to commission and repair 
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rolling stock in an efficient and timely manner, putting it at a competitive disadvantage to the QRNL above 

rail operator. 
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