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1

APPLICATION AND CONTACT DETAILS

This application is made under section 44M(2) of the Competition and Consumer Act 2010 (Cth)
and the following supporting information is submitted for the National Competition Council’s
consideration in accordance with Regulation 6B of the Competition and Consumer Regulations
2010 (Cth).

1.1

Applicant

This application is made on behalf of the State of South Australia.

1.2

Responsible Minister

The responsible Minister for South Australia concerning this application is the
Hon Jay Weatherill MP, Premier.
Postal address:
GPO Box 2343
ADELAIDE SA 5001

1.3

Contact Officer

Ms Rebecca de Laine
Principal Advisor, Commercial Advisory
Public Finance Branch
Department of Treasury and Finance
State Administration Centre
200 Victoria Square
ADELAIDE SA 5000
Telephone:
Email:
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(08) 8204 1727
rebecca.delaine@sa.gov.au
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GLOSSARY

CCA

Competition and Consumer Act 2010 (Cth)

CPA

Competition Principles Agreement dated 11 April 1995
(as amended to 13 April 2007)

ESC Act

Essential Services Commission Act 2002

ESCOSA

Essential Services Commission of South Australia

NCC

National Competition Council

The access regime

Part 9A of the Water Industry Act

Water Act (Cth)

Water Act 2007 (Cth)

WCIR

Water Charge Infrastructure Rules (WCIR) made
under Part 4, Division 1 of the Water Act (Cth)

Water Industry Act

Water Industry Act 2012 (SA)
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INTRODUCTION

3.1

Scope of application for certification

Under the Competition and Infrastructure Reform Agreement 2006 between the States and the
Commonwealth, a state based access regime must be submitted to the National Competition
Council (NCC) for certification by the relevant Commonwealth Minister (currently the Hon Scott
Morrison MP, Treasurer of the Commonwealth of Australia) that the regime is an ‘effective access
regime’ for the purposes of Part IIIA of the Competition and Consumer Act 2010 (Cth) (CCA).
On 1 July 2016 the water industry third-party access regime commenced in South Australia. The
access regime is established under section 9A of the Water Industry Act 2012 (SA) (Water Industry
Act). It sets out the process for access seekers to gain access to applicable water infrastructure
services through a negotiate-arbitrate framework. A copy of the Water Industry (Third Party
Access) Amendment Act 2016 is provided at Attachment 2.
Water and sewerage infrastructure owned by water industry entities regulated under the Water
Industry Act range from critical pipelines serving hundreds of thousands of people to local
distribution networks serving less than one hundred. While the scope of the access regime is broad
in order to have consistent regulation across the South Australian water industry, it is not
considered appropriate for the access regime to be fully applied to all water infrastructure
services1.
The access regime is fully applied to the services provided by SA Water’s bulk water transport
pipelines across South Australia. These bulk water transport pipelines are clearly significant.
Further, the connection of the pipelines to the River Murray means that access to these services
could stimulate competition in the market for River Murray water entitlements. For larger
commercial, industrial and agricultural users, access to SA Water’s bulk water transport
infrastructure could also facilitate competition between alternative water sources.
The access regime does not apply to community facilities, such as community waste management
schemes and small water distribution systems. The common characteristic of these infrastructure
networks is that they are relatively small in scale and are unlikely to facilitate competition in
dependent markets. Thus, it is considered that they do not meet the requirement under clause
6(3)(a) of the Competition Principles Agreement (CPA)2 that the water and sewerage infrastructure
be significant.
There is a range of water and sewerage infrastructure that does not easily fit in into either of the
categories described above (full application and not applied). Only some sections of Part 9A of the
Water Industry Act would apply to this infrastructure, relating to basic information requirements and
reporting. Over time, the significance of this infrastructure may increase and may warrant full
application of a state based access regime. But, at this stage the cost to the infrastructure service
provider of complying with the access regime is not justifiable.
Therefore, as a party to the CPA and under section 44M(2) of the CCA, South Australia makes this
application for certification of the water access regime as it applies in full to the following bulk water
transport pipelines set out in the Table 1 on the following page.
A graphical depiction of each of these pipelines is also provided at Attachment 1.

1

Attachment 3 provides the proclamation of the application of the access regime.

2

Competition Principles Agreement dated 11 April 1995 (as amended to 13 April 2007).
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Table 1. SA Water’s Bulk Water Transport Infrastructure Services
Bulk Water Transport

Type

Murray Bridge to Onkaparinga
Pipeline

Untreated water

Mannum to Adelaide pipeline

Length
(km)

Origin

Destination

48.2

Murray Bridge

Metropolitan Adelaide

Untreated water

57.2

Mannum

Metropolitan Adelaide

Swan Reach to Paskeville
pipeline

Drinking water

181

Swan Reach

Barossa/Yorke
Peninsula

Morgan to Whyalla pipeline 1

Drinking water

357

Morgan

Whyalla

Morgan to Whyalla pipeline 2

Drinking water

281

Morgan

Whyalla

Tailem Bend to Keith pipeline

Drinking water

132

Tailem Bend

Keith

Tod trunk main

Drinking water

386

Tod River

Ceduna

Iron Knob to Kimba pipeline

Drinking water

90

Iron Knob

Kimba

East Coast main

Drinking water

146

Summit Tanks

Cowell

Myponga to Adelaide pipeline

Drinking water

27

Myponga

Adelaide

Glenelg to Adelaide pipeline

Recycled water

32

Glenelg

Adelaide

Eyre Peninsula pipelines

It is noted that under Part 5A of the Water Industry Act, some elements of the access regime apply
to the following infrastructure and infrastructure services:
o

The water distribution networks to which SA Water's licence relates; and

o

The bulk sewage and local sewage networks to which SA Water's licence relates.

South Australia is not seeking certification in relation to infrastructure and/or infrastructure services
proclaimed under section 5A of the Water Industry Act. This infrastructure and/or infrastructure
services would still be subject to a declaration made under Part IIIA of the CCA.

3.2

Background to economic reform of urban water

In 2009 the South Australian Government developed the Water for Good plan that outlined actions
and water industry reforms to ensure that South Australia’s water supplies were secure, safe and
reliable. Its vision is that Greater Adelaide will not need water restrictions – beyond permanent
water conservation measures – more than once in every 100 years.
One of the actions arising from the Water for Good plan was the development of legislation that
would appoint the Essential Services Commission of South Australia (ESCOSA) as the
independent economic regulator of water and sewerage services in South Australia.
On 1 July 2012 the Water Industry Act commenced. It declares water to be a regulated industry
under the Essential Services Commission Act 2002 (ESC Act) and appoints ESCOSA as the
economic regulator and licensing authority for retail water and sewerage services in South
Australia.

Application for certification of the water access regime
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The Water Industry Act provides all South Australian water and wastewater service providers, not
just SA Water, with the necessary powers to develop infrastructure and offer retail water and
sewerage services to South Australians. There are currently over 60 licensed water entities in
South Australia, with SA Water licensed as the major water retailer.
The proposal to develop a state-based access regime was also identified in the Water for Good
plan. Specifically, the Plan included an action to Maintain government ownership of SA Water and
develop a State-based third-party access regime that allows water and wastewater suppliers to
access the water and wastewater infrastructure. Developing a state based access regime for
water was considered complementary to the economic reforms that had already taken place in the
water industry.
On 1 February 2013 the South Australian Minster for Water and the River Murray released a
report, Access to Water and Sewerage Infrastructure (Access Report) that consulted publicly on
options for access that are compliant with relevant national competition principles under the CPA.
As a result of this public consultation, the water industry third party access regime was developed
and enacted to apply to significant water infrastructure where access to the infrastructure will
promote competition in dependent contestable markets.

3.3

Application Outline

This application has been structured under the following heading to assist the NCC’s consideration
of this application for certification.


Section 4: Detailed description of the access regime. This section provides a detailed
description of the access regime for which South Australia is seeking certification.



Section 5: Part IIIA of the CCA. This section provides and assessment of the access regime
against the objects of the CCA. In particular, the how the access regime seeks to promote
economically efficient operation of, use of and investment in the infrastructure, promotes
effective competition in upstream and downstream markets and provides a consistent
framework and approach to access regulation.



Section 6: Clause 6 principles of the CPA. Consistent with the NCC’s guideline for
Certification of State and Territory Access Regimes3, this section analyses the consistency of
the access regime against the clause 6 principles and is categorised under the following
headings:
o

Scope of the regime: 6(3), 6(4)(d)

o

Negotiation framework: 6(4)(a)-(c), (e) – (i), (m) – (o)

o

Dispute resolution: (6)(4) (a) – (c), (g) – (l), (o), 6(5)(c)

o

Efficiency promoting terms and conditions of access: 6(4)(a) – (c), (e), (f), (i), (k), (n),
6(5)

o

Interstate issues: 6(2), 6(4)(p).



Section 7: Duration of Certification. This section proposes the duration of the certification
requested by the South Australian Government for the access regime.



Section 8: Conclusion. Concluding remarks about the application.

3

NCC, A guide to Certification under Part IIIA of the Competition and Consumer Act 2010 (Cth), November 2013.
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4

DESCRIPTION OF THE ACCESS REGIME

This section provides a detailed description of the access regime to assist the NCC in its
understanding of how the water access legislation has been structured in South Australia.
The South Australian water access regime, for which certification is sought, is established under
Part 9A of the Water Industry Act and commenced on 1 July 2016.
The objects of the access regime are included as part of the objects of the Water Industry Act and
therefore can be found at section 3(g).
Part 9A of the Water Industry Act establishes an access regime which contains the following main
components:


Division 1 - Preliminary detail: Includes the interpretation of terms and the application of the
regime to water infrastructure. In particular, section 86B provides that the access regime
applies in relation to operators of water infrastructure or infrastructure services to the extent
that it is declared by proclamation to apply.



Division 2 - Establishment of a regulator: Section 86C establishes that the regulator of the
access regime is the ESCOSA. ESCOSA must report annually to the Minister about its work in
relation to the access regime.



Division 3 - Information to facilitate access proposals: Provides general rules for
segregation of the regulated operator’s accounts and records. It also sets out requirements for
a regulated operator in relation to provision of information about access, including an
information brochure, specific information to assist to formulate a proposal and that information
is to be provided on a non-discriminatory basis.



Division 4 - Negotiation of access: Provides for negotiation of access, including rights and
obligations for making access proposal, duty to negotiate in good faith and the definition of the
existence of a dispute.



Division 5 - Conciliation: Provides for resolution of the dispute by conciliation with the
regulator, ESCOSA, in the first instance. ESCOSA is not required to conciliate if it considers
the matter frivolous or negotiations were not in good faith. ESCOSA must have regard to the
same factors relevant to an arbitration.



Division 6 - Dispute Resolution: Establishes the arbitration framework, including the power
for the regulator to refer a dispute to arbitration, principles to be taken into account by the
arbitrator (including pricing principles), parties to arbitration and the arbitration process,
information requirements and confidentiality, timeframes, awards, costs, appeals and
remedies.



Division 7 - Related Matters: Provides for a range of related matters that South Australia
consider are necessary to establish an effective access regime and including provisions
relating to reporting, reviews of the access regime, consultation with other agencies, and
prohibition on unfair discrimination.

Application for certification of the water access regime
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PART IIIA OF THE COMPETITION AND CONSUMER ACT 2010 (CTH)

In making a recommendation on certification, the NCC must be satisfied that the access regime will
promote the objects of Part IIIA of the CCA as set out in section 44AA.
This section demonstrates how the access regime will promote the objects of Part IIIA of the CCA.
44AA Objects of Part
The objects of this Part are to:
(a) promote the economically efficient operation of, use of and investment in the
infrastructure by which services are provided, thereby promoting effective competition in
upstream and downstream markets; and
(b) provide a framework and guiding principles to encourage a consistent approach to
access regulation in each industry

In developing the access regime, South Australia sought to specifically make the Water Industry
Act consistent with section 44AA of the CAA by amending the Water Industry Act to include an
additional object under section 3 that states:
3(g) to promote the economically efficient use and operation of, and investment in,
significant infrastructure so as to promote effective competition in upstream and
downstream markets.
The water access regime seeks to ensure that access seekers are able to gain access to
significant water infrastructure on fair terms and conditions and in a timely manner. The access
regime seeks to facilitate commercial negotiations and ensures that access seekers have
information available to them to minimise information asymmetry when undertaking negotiations for
access to water infrastructure. The access regime specifically provides for a negotiate-arbitrate
regulatory model, such that it:


imposes general requirements on affected operators in relation to accounts, dealing with
access seekers and access to regulated services.



requires affected operators to provide pricing methodology information brochures and any
reasonably requested information about access to access seekers.



requires an affected operator to negotiate in good faith with an access seeker.



creates a process whereby ESCOSA may, on request from the access seeker, and where
negotiations have broken down, attempt to settle the dispute by conciliation, or refer the
dispute to independent arbitration.



requires the arbitrator to have regard to the CPA pricing principles.

With a mechanism in place for access to the water infrastructure that exhibits natural monopoly
characteristics, it will further facilitate competition in dependent markets that are contestable.
South Australia considers that the water access regime successfully achieves the objectives of
Part IIIA of the CCA.
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CLAUSE 6 PRINCIPLES OF THE COMPETITION PRINCIPLES
AGREEMENT

This section provides analysis of the consistency of the access regime with the clause 6 principles
under the CPA. Consistent with the NCC’s guide to certification, the section is structured under the
following headings:


Scope of the regime: 6(3), 6(4)(d)



Negotiation framework: 6(4)(a)-(c), (e) – (i), (m) – (o)



Dispute resolution: (6)(4) (a) – (c), (g) – (l), (o), 6(5)(c)



Efficiency promoting terms and conditions of access: 6(4)(a) – (c), (e), (f), (i), (k), (n), 6(5)



Interstate issues: 6(2), 6(4)(p).

South Australia submits that the water access regime is consistent with each of the clause 6
principles of the CPA as demonstrated below.

6.1

Scope of the regime

6.1.1 Clause 6(3)(a) - significant infrastructure
Clause 6(3) For a State or Territory regime to conform to the principles set out in this clause,
it should:
(a)

Apply to services provided by means of significant infrastructure facilities where….

SA Water owns and operates assets for and on behalf of the South Australian Government for the
benefit of the State. In particular, SA Water operates an extensive bulk water transport service
using the pipelines described previously in Table 1.
The Glenelg to Adelaide pipeline transports recycled water from the Glenelg Sewerage Treatment
Plant to and around Adelaide.
A number of pipelines transport drinking water to South Australian regional areas and the water is
treated at the beginning of the pipeline as it is pumped into the system. Hence, only drinking quality
water can be transported along these pipelines. The Swan Reach to Paskeville pipeline transports
drinking water from the River Murray to the Barossa Valley and Yorke Peninsula. There are two
pipelines that transport drinking water from the River Murray to Whyalla and another to Keith in the
Murray Mallee region. Other pipelines transport drinking water around the Eyre Peninsula.
Branches of these pipelines service regional towns throughout South Australia.
Over one third of SA Water’s water supply is sourced from the River Murray and the network of
bulk water pipelines transports this water to SA Water’s customers throughout South Australia.
SA Water pipelines that the access regime is applied to are significant in terms of both size and
importance to the South Australian economy.

Application for certification of the water access regime
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6.1.2 Clause 6(3)(a)(i) – economic feasibility to duplicate
Clause 6(3) For a State or Territory regime to conform to the principles set out in this clause,
it should:
(a) Apply to services provided by means of significant infrastructure facilities where:
i.
It would not be economically feasible to duplicate the facility;…
In its 2013 Review of the National Access Regime4, the Productivity Commission noted that the
appropriate interpretation of the ‘uneconomical to develop another facility test’ is controversial
following decisions of the Federal Court and the High Court in the Pilbara rail case decision that it
should be interpreted as a ‘private profitability test’. Previously the criterion had been interpreted as
a ‘natural monopoly test’ and as a ‘net social benefit test’ by the Australian Competition Tribunal in
the Services Sydney case5. The Productivity Commission concluded that they preferred a ‘market
based test’ based on whether a facility could meet total foreseeable demand for the infrastructure
service.
In the Services Sydney Case, the Tribunal considered that the assessment of this criterion should
focus on the facility or facilities used to provide the service that is the subject of the declaration.
They also noted the following about the relevant infrastructure:


Pipelines where capacity increases more than in proportion to circumference are classical
examples of economies of scale.



Water and sewerage infrastructure is characterised by particularly large and long lived assets.



The sewerage reticulation network appears to have more than enough capacity to meet
demand for at least 15 years.

The Tribunal were satisfied that it would be uneconomic to develop another facility to provide the
transportation and interconnection services that was the subject of declaration.
South Australia submits that the services provided by SA Water’s bulk water transport pipelines,
which have been proclaimed as subject to the application of the South Australian water access
regime, are large and long lived assets with high sunk costs and low variable costs. The transport
services provided by these pipelines would exhibit increasing returns to scale and are designed to
meet foreseeable demand for transportation of River Murray water to Adelaide and other significant
regional areas in the State.
Nevertheless, in its guideline for certification6, the NCC has indicated that it would be bound by the
High Court decision to apply the private profitability test in consideration of this criterion. The NCC
has indicated that:
“the Council’s assessment of an access regime against this clause would be guided by a number of
observations made by the High Court:
o

It would be profitable for a person to develop another facility to provide the service if the person could
reasonably expect to obtain a sufficient return on capital that would be employed by developing that facility.

o

If the development of an alternative facility would be profitable as part of a larger project, it is necessary to
consider the rate of return of the development of the alternative facility as part of the whole project.

4

http://www.pc.gov.au/inquiries/completed/access-regime/report/access-regime.pdf

5

http://www.judgments.fedcourt.gov.au/judgments/Judgments/tribunals/acompt/2005/2005acompt0007

6

http://ncc.gov.au/images/uploads/Certification_Guide1113.pdf
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o

The question of the profitability of develop [sic] an alternative facility is one that requires the making of
forecasts and the application of judgement and is a question that bankers and investors must ask and
answer in relation to any investment in infrastructure.”

South Australia is not aware of any proposals to develop similar transport and interconnection
services in South Australia. It is unlikely that an investment in further significant water infrastructure
is necessary or viable in South Australia given the current (and future forecasted) water demands
and the management of water resources. Nevertheless, the proposal to provide access to SA
Water’s bulk water transport services would not prevent the development of additional facilities by
another party if they consider it was profitable to do so.

6.1.3 Clause 6(3)(a)(ii) – effective competition
Clause 6(3) For a State or Territory regime to conform to the principles set out in this clause,
it should:
(a) Apply to services provided by means of significant infrastructure facilities where:
…
ii.
Access to the service is necessary in order to permit effective competition in
downstream markets; and…..

The water resources market is dependent upon access to water infrastructure transport services.
I. resources
Access to will
the continue
service istonecessary
in order
to permit
effective
competition
Rights to water
be available
to private
businesses
and
regulated in
under
downstream
markets; and
the existing regulatory
frameworks.
The access regime is an important tool to enable the owners of water resources to negotiate a
contract with an infrastructure owner for the transport of those water resources.
It is expected that the application of the access regime to the services provided by pipelines that
transport water from the River Murray to significant economic locations in South Australia
stimulates competition in the established market for River Murray water entitlements. SA Water
already has a number of access arrangements with irrigation infrastructure operators in South
Australia to provided transport and interconnection services by these pipelines. South Australia
considers that the establishment of the access regime will increase competition along these
pipelines by new entrants as their confidence in the ability to gain access to capacity at a
competitive price increases through transparency, accessible information and through the
establishment of a dispute resolution process.
For larger commercial, industrial and agricultural users, access to SA Water’s bulk water transport
services could also facilitate competition between alternative water sources. For example, the
Glenelg to Adelaide pipeline transports recycled water, which could be used as a substitute water
source by some of these larger customers like councils looking for alternate sources for
recreational purposes.
The access regime promotes effective competition in dependent markets and creates a negotiatearbitrate access regime that is designed to facilitate access to the services of SA Water’s bulk
water pipelines and a process of negotiation between parties on fair commercial terms.

Application for certification of the water access regime
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6.1.4 Clause 6(3)(a)(iii) – safe use of facility
Clause 6(3) For a State or Territory regime to conform to the principles set out in this clause,
it should:
(b)

Apply to services provided by means of significant infrastructure facilities where:
…
iii.

The safe use of the facility by the person seeking access can be ensured at
an economically feasible cost and, if there is a safety requirement,
appropriate regulatory arrangements exist;…

This principle requires that access should be provided where the safe use of the facility by the
person seeking access can be ensured at an economically feasible cost, and if there is a safety
requirement, appropriate regulatory arrangements exist.
The safe access to SA Water’s bulk water transport pipelines would be ensured through the
operation of the Water Industry Act and the current legislative and regulatory framework relating to
health, safety or the environment. It is not proposed to change this framework and section
86P(3)(c) requires that an arbitrator cannot make an award that is inconsistent with any
requirement under:


the Natural Resources Management Act 2004; or



the Safe Drinking Water Act 2011; or



the South Australian Public Health Act 2011; or



the Environmental Protection Act 1993; or



any other law or legislative requirement relating to health, safety or the environment.

Further the arbitrator must accept any advice provided by a department of the Public Service (e.g.
the Department for Health and Ageing) which administers the legislative arrangements pertaining
to public health, environment and safety. These designated agencies must also receive a copy of
the award under section 86ZD(5).

6.1.5 Clause 6(4)(d) – regular review
(d)

Any right to negotiate access should include a date after which the right would lapse
unless reviewed and subsequently extended; however, existing contractual rights and
obligations should not be automatically reviewed.

Section 86Z of the Water Industry Act requires the regulator, ESCOSA, to review the access
regime to ascertain whether the regime should continue to apply to the infrastructure services
covered by the access regime. ESCOSA would be required to conduct its first review by
30 June 2019 and every five years thereafter. This review would be subject to public consultation
and the report would be provided to the Minister and tabled in Parliament.
In addition, under section:


86D, ESCOSA is also required to report to the Minister annually about the work that it has
carried out under Part 9A of the Water Industry Act during that financial year. This report must
be tabled in Parliament.



86F(3), the regulated operator must, within 14 days after providing an information brochure to
an access seeker, provide to ESCOSA a copy of an information brochure and details of the
proponent.

Page 12
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86ZO a regulated operator must also provide to ESCOSA, on a confidential basis, a copy of
every access contract made with the regulated operator.



ESCOSA may also require, under written notice, a regulated operator to provide specific
information or documents within a certain time, or at stated intervals.

Penalties apply for failure to comply with any of these requirements. Taken together these
provisions ensures that ESCOSA has sufficient powers to undertake its reporting and review
obligations. The provisions apply to infrastructure or infrastructure services that the access regime
applies to under either section 5A or section 86D of the Water Industry Act.
In relation to specific access arrangements:


If parties reach an access agreement this could be expected to be embodied in an access
contract which the parties could enforce against each other under the usual principles of
contract law.



If an award confers a right of access as a result of arbitration, section 86ZD(3) requires that it
states the period for which the proponent is entitled to access. Further, under section 86ZJ(4),
unless the Supreme Court specifically decides to suspend the operation of an award until the
determination of an appeal, the appeal does not suspend the operation of an award.



Existing awards are enforceable as if they were contract, and will be unaffected by a change in
the access regime, as will any commercially negotiated arrangements. The expiry or revocation
of a coverage proclamation does not affect existing access rights and obligations.

6.2

Negotiation framework

6.2.1 Clause 6(4)(a-c) – negotiated access
(a)

(b)
(c)

Wherever possible third party access to a service provided by means of a facility
should be on the basis of terms and conditions agreed between the owner of the
facility and the person seeking access.
Where such agreement cannot be reached, Governments should establish a right for
persons to negotiate access to a service provided by means of a facility.
Any right to negotiate access should provide for an enforcement process.

The access regime establishes the right for proponents to negotiate access, either on terms and
conditions agreed between the parties, or on fair commercial terms to be established by arbitration.
To the extent that commercial arrangements cannot be agreed, the access regime provides for a
dispute resolution process which can be invoked by either party requesting that ESCOSA settle the
dispute through arbitration.
Nevertheless, the access regime does not prevent parties from negotiating and agreeing on terms
and conditions of access outside the framework of the regime.
The access regime appropriately addresses potential information asymmetries. Section 86F
provides that prior to the negotiation process a regulated operator must provide an access seeker
with an information brochure that contains information about terms and conditions and prices and
costs, and a standard access arrangement. This information brochure must be provided within 30
days after the SA Water receives the application. Failure to comply will result in a penalty of
$20,000.
Section 86G requires the regulated operator to provide an access seeker with specific information
to assist the proponent to prepare a proposal. These information requirements are important
precursors to the negotiation of access.

Application for certification of the water access regime
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Section 86I permits a proponent to submit a written access proposal to the regulated operator of
that infrastructure outlining the nature and extent of the access and the terms and conditions for
the provision of access. If the implementation of an access proposal requires an alteration or
addition to infrastructure, this may also be included in the proposal. The regulated operator must
respond within a month.
Section 86J requires the regulated operator and the proponent to negotiate in good faith with a
view to reaching an agreement on the access proposal.
A dispute exists under section 86K if the proponent, regulated operator, or interested third parties
have not agreed on terms within two months. A party to the dispute may refer it to ESCOSA.
Once a dispute has been referred, ESCOSA may attempt to resolve this dispute by conciliation or
call voluntary and compulsory conferences. ESCOSA is not obliged to attempt to settle a dispute
by conciliation or refer it to arbitration if the subject matter of the dispute is trivial, misconceived or
lacking in substance, or if the person seeking arbitration has not negotiated in good faith, or if
ESCOSA is satisfied that there are good reasons why the dispute should not be referred to
arbitration.
Under section 86N, ESCOSA may refer a dispute to arbitration if the dispute is not resolved by
conciliation after reasonable attempts to do so, or if it is unlikely to be resolved or not resolved
within 6 months.
The arbitrator is a person to be selected by ESCOSA. The Commercial Arbitration Act 2011
applies to arbitration under Part 9A of the Water Industry Act.
In making a decision the arbitrator is required to take account of the principles set out in section
86P. These principles are consistent with the principles outlined in clause 6 of the CPA.
An award must be made within six months from the date on which the dispute is referred to
arbitration, unless the standard period is interrupted by the arbitrator exercising powers relating to
the provision of information or documents under this Part.
An award is enforceable as if it were a contract between the parties to the award. A proponent may
within 7 days after the making of an award elect not to be bound by the award. If the proponent
elects not to be bound, the award is rescinded and the proponent is precluded from making
another access proposal for 12 months, unless ESCOSA authorises otherwise.
The ability to terminate or vary an award is set out in section 86ZG.
An award may be terminated or varied by agreement between all parties to the award. If a material
change occurs, a party to an award may propose termination or variation of the award.
The provisions of Part 9A apply to a proposal or dispute arising from a proposal to vary or
terminate an award.
Under section 86ZJ, a party to arbitration may appeal to the Supreme Court, from a decision
regarding an award, or a question of law.
The access regime provides for the enforcement by the Supreme Court of awards made pursuant
to arbitration.
Under section 86ZK the Supreme Court may grant an injunction:


restraining a person from contravening an award; or



requiring a person to comply with an award.
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The Supreme Court may also order the payment of compensation to persons who have suffered
loss or damage as a result of contravention of an award. Further section 86ZI makes it clear that
award is enforceable as if it were a contract between the parties.

6.2.2 Clause 6(4)(e) – reasonable endeavours
(e)

The owner of a facility that is used to provide a service should use all reasonable
endeavours to accommodate the requirements of persons seeking access.

Section 86J of the Water Industry Act imposes an obligation on the regulated operator to negotiate
in good faith with the proponent to meet reasonable requirements as set out in the access
proposal. Under section 86G the regulated operator is also required to provide an access seeker
with information reasonably requested about:


the extent to which the regulated operator’s infrastructure is currently being utilised; and



the extent to which it would be necessary, and economically feasible, to alter or add to the
regulated operator’s infrastructure so that it could meet the access seeker’s requirements.



whether the regulated operator would be prepared to provide access to specific regulated
infrastructure services and, if so, the general terms and conditions and, if not, the reasons.

This duty to negotiate in good faith is supported by section 86K of the Water Industry Act which
would entitle the proponent to refer an access dispute to the regulator within two months of the
receipt of the access proposal.
The dispute resolution procedures also ensure the regulated operator uses all reasonable
endeavours to resolve the dispute by conciliation or refer the dispute to arbitration.

6.2.3 Clause 6(4)(f) – access on different terms
(f)

Access to a service or persons seeking access need not be on exactly the same
terms and conditions.

The access regime provides for the flexibility for parties to negotiate their own arrangements for
access. Failing agreement between the regulated operator and the customer, access on fair
commercial terms may be determined by arbitration. In both cases, different terms and conditions
may result for different users.
There are no constraints on the terms and conditions but, in the case of an award, the arbitrator
must take into account the principles set out in section 86P. Nevertheless, these matters do not
preclude the making of awards on different terms and conditions for different users.
Section 86ZN also provides that nothing in Part 9A prevents a regulated operator entering into an
access contract with another person on terms and conditions agreed between the parties.

6.2.4 Clause 6(4)(m) – hindering access
(m)

The owner or user of a service shall not engage in conduct for the purpose of
hindering access to that service by another person.

The access regime establishes a right to negotiate access to infrastructure services and provides a
negotiation framework for parties to reach an access agreement, which would be expected to be
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embodied in an access contract. This contract would be expected to be enforced under the usual
principles of contract law.
To ensure that access seeker have enough information to commence the negotiation process,
section 86F requires the regulated operator to provide an information brochure to the access
seeker within 30 days of the application request. Further, 86H requires that information is provided
to the access seeker on a non-discriminatory basis.
The access regime also provides that, where a dispute exists, it can be referred to arbitration. The
regime also provides for the processes for granting an award and the factors that need to be taken
into account in that award. Section 86ZK provides that the Supreme Court may grant an injunction:


restraining a person from contravening an award; or



requiring a person to comply with an award.

6.2.5 Clause 6(4)(n) – separate accounting
(n)

Separate accounting arrangements should be required for the elements of a
business which are covered by the access regime

Section 86E requires that a regulated operator must maintain the segregation of accounts and
records for water businesses separate from other businesses.
Further, a regulated operator must keep accounts and records for that part of its water business
proclaimed under section 86B so as to give a true and fair view of that part of the business as
distinct from the rest of its water business.

6.2.6 Clause 6(4)(o) – access to financial information
(o)

The dispute resolution body or relevant authority where provided for under specific
legislation, should have access to financial statements and other accounting
information pertaining to a service.

Section 86E requires the regulated operator to keep accounts and records of its water business
that gives a true and fair view of that business. The regulated operator must also keep separate
accounts and records for infrastructure services that the access regime applies to.
Section 86ZP provides that the regulated operator must provide to ESCOSA within a stated time or
at stated intervals specific information or copies of specific documents.
Failure to comply with the requirements of section 86ZP incurs a maximum penalty of $60 000.
ESCOSA also has general information gathering powers under section 29 of the ESC Act. By
written notice ESCOSA may require a person to give information that ESCOSA reasonably
requires for the performance of its functions. Failure to comply may incur a fine of $20 000 or
imprisonment for 2 years. ESCOSA also has confidentiality obligations under section 30 of the
ESC Act.
Section 86X provides for a party to arbitration to give the arbitrator a copy of all documents the
party considers relevant to the dispute.
Section 86Y provides the information gathering powers of the arbitrator. The arbitrator may by
written notice require a person to provide specific information or specific documents. The
documents may be copied or kept for as long as is necessary for the purposes of the arbitration.
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The person providing the information may be required to verify the information or appear as a
witness and comply with further requirements to take an oath or affirmation. Failure to comply
incurs a maximum penalty of $20 000.

6.3

Dispute resolution

6.3.1 Clause 6(4)(g) – independent dispute resolution
(g)

Where the owner and a person seeking access cannot agree on terms and conditions
for access to the service, they should be required to appoint and fund an independent
body to resolve the dispute, if they have not already done so.

The access regime provides a process that encourages parties to negotiate and reach terms and
conditions of access. Section 86K provides that if parities haven’t agreed on terms within two
months of the proposal being made, then a dispute exists. A party to the dispute may refer the
dispute to ESCOSA.
Under Division 5, ESCOSA must, in the first instance, attempt to settle the dispute by conciliation.
In attempting to resolve a dispute by conciliation, ESCOSA must have regard to the same factors
as would be relevant in arbitration. ESCOSA may call for voluntary or compulsory conferences.
If the dispute is not resolved after the regulator has made reasonable attempts to do so, or if it is
unlikely for conciliation to be successful, or if the dispute is not resolved within 6 months of
referring the dispute to ESCOSA, Division 6 provides ESCOSA with the power to refer the dispute
to arbitration.
Section 86ZC provides that an award must be made within 6 months from the date on which the
dispute is referred to arbitration.
The arbitrator is a person selected by ESCOSA, itself independent, after consultation with the
parties to the dispute. The arbitrator must be a person that is independent of the parties to the
dispute, not subject to control of the South Australian Government, properly qualified and has no
direct or indirect interest in the dispute. The arbitrator has the power to resolve a dispute by making
a binding award. The parties, ESCOSA, the Minister and each designated agency must be
provided with a copy of the award within 7 days.
The procedures to be followed when conducting an arbitration are contained in Division 6 of the
Water Industry Act. Section 86ZH provides that the costs of arbitration are to be borne by the
parties in proportions to be decided by the arbitrator, or in equal portions. However, if the
proponent terminates an arbitration or elects not to be bound by an award, the entire cost of
arbitration is to be borne by the proponent.

6.3.2 Clause 6(4)(h) – binding decisions
(h)

The decisions of the dispute resolution body should bind the parties; however rights of
appeal under existing legislative provisions should be preserved.

In the event of a dispute, ESCOSA must attempt to resolve the dispute by conciliation in the first
instance. If a dispute is resolved by conciliation the parities effectively reach agreement on a
commercial basis and may enforce the agreement contractually.
In the event the dispute leads to arbitration, section 86ZI provides that an award made by the
arbitrator is enforceable as if a contract between the parties. An appeal from an award on a
question of law may be made to the Supreme Court. Sections 86ZK and 86ZL provide that
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injunctive remedies and orders for compensation are available from the Supreme Court in relation
to contravention of, or non-compliance with, awards.

6.3.3 Clause 6(4)(i) – principles for dispute resolution
(i) In deciding on the terms and conditions for access, the dispute resolution body should
take into account:
i.
The owners legitimate business interests and investment in the facility;
ii.
The costs to the owner of providing access, including any costs of extending the
facility but not costs associated with losses arising from increased competition in
upstream and downstream markets;
iii.
The economic value to the owner of any additional investment that the person
seeking access or the owner has agreed to undertake;
iv.
The interests of all persons holding contracts for use of the facility;
v.
Firm and binding contractual obligations of the owner or other persons (or both)
already using the facility;
vi.
The operational and technical requirements necessary for the safe and reliable
operation of the facility;
vii.
The economically efficient operation of the facility;
viii.
The benefit to the public from having competitive markets.

All of the above matters have been included in sections 86P(1)(b)-(i) of the Water Industry Act as
principles the arbitrator must take into account in making an award.

6.3.4 Clause 6(4)(j) – facility extension
(j)

The owner may be required to extend, or permit extension of the facility that is used to
provide a service if necessary but this would be subject to;
i.
Such an extension being technically and economically feasible and consistent
with the safe and reliable operation of the facility;
ii.
The owner’s legitimate business interests in the facility being protected; and
iii.
The terms of access for the third party taking into account the cost borne by the
parties for the extension and economic benefits to the parties arising from the
extension.

Section 86P(3)(a) of the Water Industry Act provides that the arbitrator cannot make an award that
would have the effect of requiring the operator to bear any of the capital costs of any addition or
extension to water infrastructure unless the operator agrees. Further section 86P(3)(b) specifies
that an award cannot be made which would prejudice the rights of an existing industry participant
(rights existing under an earlier contract or award) unless the third party agrees.
Other principles that an arbitrator must take into account include:


the operational requirements for the safe and reliable operation of the facility;



the operator’s legitimate business interests and investment in the facility; and



the economic value to the regulated operator of any additional investment the proponent
proposes to undertake.
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6.3.5 Clause 6(4)(k) – dealing with a material change in circumstances
(k)

If there has been a material change in circumstances, the parties should be able to
apply for a revocation or modification of the access arrangement which was made at
the conclusion of the dispute resolution process.

Section 86ZN of the Water Industry Act does not preclude parties who negotiate their own access
arrangements from determining what may constitute a material change in their particular
circumstances and incorporating provisions to this effect in their access contract.
Section 86ZG sets out the process for termination or variation of an award. If all parties agree, an
award may be terminated or varied. A variation may include an extension of the period for which
the award remains in force.
If a material change in circumstances occurs, a party to an award may propose termination or
variation of the award. The access proposal and dispute resolution provisions of Part 9A of the
Water Industry Act will apply to proposals to vary or terminate an award.

6.3.6 Clause 6(4)(l) – compensation
(l)

The dispute resolution body should only impede the existing right of a person to use a
facility where the dispute resolution body has considered whether there is a case for
compensation of that person and, if appropriate, determined such compensation.

Section 86P(1)(e) states that the arbitrator must take into account the interests of industry
participants whose interests may be affected by the proposal. Section 86P(1)(f) also requires the
arbitrator to take into account any firm and binding contractual obligations of parties already using
the regulated infrastructure or infrastructure services.
Further section 86P(3)(b) provides that an arbitrator cannot make an award that would prejudice
the rights of an existing industry participant under an earlier contract or award unless the
participant agrees.
In addition section 86ZD(3)(c) provides that if an award confers a right of access it must resolve, or
provide for the resolution of, all related and incidental matters and section 86ZL provides
compensation orders by the Supreme Court to remedy contraventions of the Water Industry Act.

6.3.7 Clause 6(5)(c) – merits review of decisions
(c)

Where merits review of decisions is provided, the review will be limited to the
information submitted to the original decision maker except that the review body:
i.
May request new information where it considers that it would be assisted by the
introduction of such information
ii.
May allow new information where it considers that it could not have reasonably
been made available to the original decision maker
iii.
Should have regards to the policies and guidelines of the original decision maker
(if any) that are relevant to the decision under review.

Section 86ZK of the Water Industry Act provides for an appeal to the Supreme Court on a matter of
law and does not provide for merits review.
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6.4

Efficiency promoting terms and conditions of access

A State Territory or Commonwealth access regime should incorporate the following principles.

6.4.1 Clause 6(5)(a) – objects
(a)

Objects clauses that promote the economically efficient use of, operation and
investment in, significant infrastructure thereby promoting effective competition in
upstream or downstream markets.

Section 3 of the Water Industry Act specifically includes an objects clause: “to promote the
economically efficient use and operation of, and investment in, significant infrastructure so as to
promote effective competition in upstream and downstream markets.”

6.4.2 Clause 6(5)(b) – pricing should promote efficiency
(b)

Regulated access prices should be set so as to:
i.
Generate expected revenue for a regulated service or services that is at least
sufficient to meet the efficient costs of providing access to the regulated service
or services and include a return on investment commensurate with the
regulatory and commercial risks involved
ii.
Allow multi part pricing and price discrimination when it aids efficiency
iii.
Not allow a vertically integrated access provider to set terms and conditions that
discriminate in favour of its downstream operations, except to the extent that the
cost of providing access to other operators is higher
iv.
Provide incentives to reduce costs or otherwise improve productivity.

The pricing principles contained in clause 6(5)(b) of the CPA are replicated in section 86P(2) of the
Water Act such that the arbitrator must take them into account when making an award.
Attachment 4 provides a direction made by the Honourable Ian Hunter, Minister of Water and the
River Murray, that requires the price for access to SA Water’s infrastructure to be determined
based SA Water’s retail price for the relevant service minus avoidable costs of supplying the
relevant contestable components plus costs directly attributable to facilitating access to the
services.
The pricing methodology provided for in the direction is consistent with the methodology outlined in
the Australian Competition and Consumer Commission’s Determination of the access dispute
between Sydney Water and Services Sydney7 in relation to sewage transportation services
provided by means of Bondi, North Head and Malabar reticulation networks.
SA Water’s retail services and associated prices are subject to independent economic regulation
by ESCOSA under the Water Industry Act. ESCOSA made its first regulatory determination for SA
Water in May 2013, setting maximum allowed revenues for drinking water and sewerage retail
services for the three year period from 1 July 2013 to 30 June 20168. The second regulatory
determination was made on 1 July 2016 and will apply until 20 June 20209.

7

https://www.accc.gov.au/system/files/Fn%2030%20-%20ACCC%20Sydney%20Water%20Arbitration.pdf

8

http://www.escosa.sa.gov.au/ArticleDocuments/488/130527-SAWater_Water_SewerageRetail.pdf.aspx?Embed=Y

9

http://www.escosa.sa.gov.au/ArticleDocuments/334/20160606-WaterSAWaterRegulatoryDetermination2016FinalReport.pdf.aspx?Embed=Y
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6.5

Interstate issues

6.5.1 Clause 6(4)(p) – consistency
(p)

Where more than one State or Territory access regime applies to a service, those
regimes should be consistent and, by means of vested jurisdiction or other
cooperative legislation scheme, provide for a single process for persons to seek
access to the service, a single body to resolve disputes about any aspects of access
and a single forum for enforcement of access arrangements.

Charges made by water industry entities in South Australia, including SA Water and South
Australian irrigation trusts, may be subject to Commonwealth Water Charge Infrastructure Rules
(WCIR) made under Part 4, Division 1 of the Water Act 2007 (Cth) (Water Act (Cth)).
WCIR are designed to apply price regulation to water infrastructure services for rural activities,
rather than a negotiate/arbitrate approach to infrastructure services. The WCIR currently adopt a
tiered approach to regulation which means that an infrastructure operator is only subject to charge
approval/determination if the operator’s relevant activities are over a significant size.
The WCIR appear intended to exclude urban water supply activities and urban water supply
networks from their remit, however, the precise scope of the application of the Commonwealth
regime is not always easy to determine. There is potential inconsistency between the state based
access regime and the Commonwealth regime where both regimes apply to the same
infrastructure operator.
To avoid this regulatory uncertainty, section 5A of the Water Industry Act provides the Governor
the power to make a proclamation to exclude or displace the operation of the Commonwealth
water charge rules in the event that any such inconsistency arises as allowed for under section
250D of the Water Act (Cth). If a proclamation were to be considered, the South Australian
Government would undertake further consultation with the Commonwealth Government.
In November 2015, the ACCC published proposed amendments to the water charge rules10, which
propose an exemption from non-discrimination rules for charges arising under the South Australian
water access regime (once certified) go some way to resolving the legal inconsistencies between
the Commonwealth water charge rules and the South Australian access regime.
The existing WCIR allow operators and customers to apply for an ad-hoc exemption from the
requirement to publish prices. The ACCC is not proposing to move away from the requirement that
all charges should be listed on a Schedule of Charges unless an exemption is granted. However,
the ACCC is proposing amendments to the exemption process, which will make it easier for
operators (in particular) and customers to apply for, and be granted, an exemption.
Under the proposed amendments to the water charge rules there is still ambiguity to the
application of the draft rules to the SA Water's access regime. SA Water would need to consult
with the ACCC on a case by case basis about coverage under the WCIR and exemption of prices
from publication.
The existing provisions on ad-hoc exemption from publication imposes a regulatory burden. They
also impose a risk to access seekers and parties to a commercial water supply agreement that
negotiated prices that may be considered commercial-in-confidence would be required to be
published under the WCIR. It is noted that under the existing WCIR, the ACCC will assess
applications for an exemption. This mechanism provides an exemption for negotiated charges that

10

http://www.accc.gov.au/system/files/ACCC%20Water%20Charge%20Rules%20Review%20-%20Draft%20Advice.pdf
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may be considered 'commercial-in-confidence' to the extent that it can be demonstrated that
publication of details of the charge is likely to have a 'material and adverse effect' on the operator
and the customer, or the customer.
The purpose of the publication requirements is to increase market information and encourage
market activity, particularly with irrigation networks. South Australia’s access regime goes well
beyond publication of prices and provides a clear pathway to legally binding arbitration provisions.
This is considered to be more effective than a publication rule. It should also be noted that, the
access regime gives ESCOSA that important role of monitoring market activity and publishing an
annual report as well as conducting formal reviews of the operation of the Act on a periodic basis.
The South Australian Government will continue to consult with the ACCC on these matters.

6.5.2 Clause 6(2) – jurisdictional issues
The regime to be established by the Commonwealth legislation is not intended to cover a
service provided by means of a facility where the State or Territory party in whose jurisdiction
the facility is situated has in place an access regime which covers the facility and conforms to
the principles set out in this clause unless;
(a)
(b)

The Council determines that the regime is ineffective having regard to the influence of
the facility beyond the jurisdictional boundary of the State or Territory; or
Substantial difficulties arise from the facility being situated in more than one
jurisdiction.

SA Water infrastructure services covered under section 86B of the access regime for which South
Australia seeks certification provide bulk water transport services within South Australia. These
covered services are provided by infrastructure solely located in South Australia.
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7

DURATION OF CERTIFICATION

Under section 44M(5) of the CCA, when the NCC makes a recommendation to the Commonwealth
Minister that a decision on the certification access regime be made, the NCC must also make a
recommendation on the period for which the certification should be in force.
South Australia submits that the certainty for the water industry and those seeking access to water
infrastructure should be an important consideration in setting the duration of certification.
It is requested that the NCC recommend to the Commonwealth Minister that the access regime be
certified for at least ten years (provided it remains unchanged), or for a longer period deemed
appropriate by the NCC.
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8

CONCLUSION

South Australia submits that the access regime:


promotes effective competition in dependent markets; and



creates a negotiate-arbitrate framework that is designed to facilitate access to the services of
SA Water’s bulk water pipelines between parties on fair commercial terms.

Further, South Australia submits that the access regime is effective because it:


is consistent with the objects in Part IIIA of the CCA; and



complies with the clause 6 principles of the CPA.

South Australia request that the NCC make a recommendation to the Commonwealth Minister that
the access regime be certified as an effective access regime under Part IIIA of the CCA for a
period of at least ten years or longer as deemed appropriate by the NCC.
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9

ATTACHMENTS

1.

Graphical depiction of the applicable pipelines

2.

Water Industry (Third Party Access) Amendment Act 2016.

3.

Proclamation of the application of Part 9A to water and sewerage infrastructure.

4.

Ministerial Direction under Section 6 of the Public Corporations Act 1993.
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