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Abbreviations and defined terms 

Abbreviation Description 

CAA Commercial Arbitration Act 2010 (NSW) 

CCA Competition and Consumer Act 2010 (Cth) 

Council National Competition Council 

CPA Competition Principles Agreement 

Hunter Water Hunter Water Corporation 

IPART Independent Pricing and Regulatory Tribunal of 
NSW 

IPART Act Independent Pricing and Regulatory Tribunal Act 
1992 (NSW) 

National Gas Law Schedule to the National Gas (South Australia) 
Act 2008 which is applied as law in the following 
jurisdictions: National Gas (New South Wales) 
Act 2008, National Gas (ACT) Act 2008, National 
Gas (Tasmania) Act 2008, National Gas 
(Queensland) Act 2008, National Gas (Victoria) 
Act 2008 and National Gas (Northern Territory) 
Act 2008  

NSW New South Wales 

Part IIIA Part IIIA of the Competition and Consumer Act 
2010 (Cth) 

Regulation Water Industry Competition (Access to 
Infrastructure Services) Regulation 2007 

Sydney Water Sydney Water Corporation 

Tribunal Australian Competition Tribunal 

WICA Water Industry Competition Act 2006 

WICA Access Regime The water infrastructure services access regime 
established under Part 3 of the Act and the 
Regulations 
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1 Draft Recommendation  

1.1 The NSW Government’s water infrastructure services access regime (WICA Access 

Regime) is established by the Water Industry Competition Act 2006 (WICA) and the 

Water Industry Competition (Access to Infrastructure Services) Regulation 2007 

(Regulation).  

1.2 The Council’s Draft Recommendation is that the WICA Access Regime meets the 

requirements for certification. Accordingly, the Council’s Draft Recommendation is 

that the Commonwealth Minister (the Treasurer) extends the certification of the 

regime. 

1.3 Under section 44NA(5) of the CCA, the Council must recommend to the 

Commonwealth Minister a time period for any extension. The Council’s draft 

recommendation is that the access regime be extended for a period of ten years, that 

is, until 12 August 2029.     

1.4 This extension mirrors the length of the current certification period and was the time 

period requested by the NSW Government. The Council considers this provides an 

appropriate balance between the various relevant criteria in the Competition 

Principles Agreement and the objectives of Part IIIA of the CCA. In particular it: 

 promotes the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting 
effective competition in upstream and downstream markets 

 applies only to services provided by means of significant infrastructure facilities 
where: 

(i)  it would not be economically feasible to duplicate the facility;  

(ii)  access to the service is necessary in order to permit effective 
competition in a downstream or upstream market.   

1.5 The Council notes that changes in technology and market conditions over time have 

the potential to affect whether duplication of a facility is economically feasible; and 

whether access to a service is necessary in order to permit effective competition in a 

related market. In these circumstances, the Council considers that a ten year time 

period for re-certification of the WICA Access Regime provides an opportunity for 

review of whether such changes have materialised, and therefore is appropriate in 

this instance. 

1.6 The Council also considers particular aspects of the WICA Access Regime may create 

some uncertainty regarding its ongoing effectiveness. This includes the absence of 

merits review of coverage declaration decisions, the licensing requirement in                       

s 10(4)(d), and the ability of the NSW State Treasurer to add more geographic areas to 

Schedule 1 of the WICA. The Council considers these are additional reasons for 

undertaking regular reviews of the WICA Access Regime.  

http://www5.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s95a.html#services
http://www5.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s4.html#competition
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2 Application for certification of the NSW water infrastructure 
access regime 

This application 

2.1 On 31 July 2019, the NSW Government applied to the Council, under section 44NA(2) 

of the Competition and Consumer Act 2010, for a recommendation to extend the 

certification of the NSW third-party access regime for water infrastructure services.1 

The proposed extension is for the period 13 August 2019 to 12 August 2029. 

2.2 The current certification period for the NSW third-party access regime for water 

infrastructure services ran from 13 August 2009 to 12 August 2019.   

2.3 The services, as identified in the NSW Government’s current application, remain the 

same as those certified in 2009, that is: 

‘The storage, conveyance or reticulation of water or sewage by means of ‘water 

industry infrastructure’, including the provisions of connections between any such 

infrastructure and the infrastructure for whom water or sewage is stored or 

reticulated, but: 

(a) not including the storage of water behind a dam wall, and 

(b) not including: 

i. the filtering, treating, or processing of water or sewage, or 

ii. the use of a production process, or 

iii. the use of intellectual property, or 

iv. the supply of goods (including the supply of water or sewage), except to 
the extent to which it is a subsidiary but inseparable aspect of the storage, 
conveyance or reticulation of water or sewage.’ 

2.4 Water industry infrastructure is defined as ‘water infrastructure’ or ‘sewerage 

infrastructure’. Further detail on the meaning of these terms is set out in Chapter 4 

below. 

The infrastructure covered by the NSW third-party access regime 

2.5 The NSW third-party access regime for water infrastructure services is made under 

the Water Industry Competition Act 2006 (WICA). 

                                                           
1 The Commonwealth Minister for Competition Policy and Consumer Affairs initially certified the 

NSW third-party access regime for the period 13 August 2009 to 12 August 2019.  



 

Page 6 

2.6 The access regime applies to services provided by the water industry infrastructure 

situated in, on, or over land referred to in Schedule 1 of the WICA. At present, the 

areas in Schedule 1 are:  

 the area of operations of Sydney Water, as referred to in section 10 of the Sydney 
Water Act 1994 (NSW), and 

 the area of operations of Hunter Water, as referred to in section 16 of the Hunter 
Valley Act 1991 (NSW).    

2.7 For further information relating to the scope of services covered by this application, 

see the tables below.  

Table: Sydney Water: water and wastewater infrastructure2 

Service Type and size of infrastructure 

Water 21,951 km of water mains, 243 reservoirs and 
151 pumping stations 

Recycled water 726 km of recycled water mains, 9 recycled 
reservoirs 

Wastewater 25,597 km of sewer pipes and 686 pumping 
stations, with 16 wastewater treatment plants 

Table: Hunter Water: water and wastewater infrastructure3 

Service Type and size of infrastructure 

Water 5,080 water mains, 78 water reservoirs  

Wastewater 5,115 km of sewer main systems, 441  
wastewater pump stations 

Timeline for this certification inquiry 

2.8 The Council is required under Part IIIA of the CCA: 

 to allow at least 14 days for submissions after the Draft Recommendation and  
Reasons is published (s 44NE(2), CCA) 

 to make a recommendation on an application by the end of 180 days after the 
application was received (s44NC(2), CCA). 

2.9 The 180 day application consideration period does not include time periods agreed 

by the Council, applicant and service provider; or the time period the Council 

                                                           
2 Sydney Water, Annual Report 2017-18, 2018, p. 9, 

http://www.sydneywater.com.au/web/groups/publicwebcontent/documents/document/zgrf/mtk4/~

edisp/dd_198655.pdf, viewed 23 October 2019 

3 Hunter Water, Annual Report 2017-18, 2018, p. 5, 

https://www.hunterwater.com.au/Resources/Documents/Annual-Reports---Past-

Reports/AnnualReport2017-18_DIGITAL.PDF, viewed 23 October 2019 

http://www.sydneywater.com.au/web/groups/publicwebcontent/documents/document/zgrf/mtk4/~edisp/dd_198655.pdf
http://www.sydneywater.com.au/web/groups/publicwebcontent/documents/document/zgrf/mtk4/~edisp/dd_198655.pdf
https://www.hunterwater.com.au/Resources/Documents/Annual-Reports---Past-Reports/AnnualReport2017-18_DIGITAL.PDF
https://www.hunterwater.com.au/Resources/Documents/Annual-Reports---Past-Reports/AnnualReport2017-18_DIGITAL.PDF
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specifies in an information request to the state government.4 However, these ‘clock-

stopping’ periods cannot exceed 60 days.5  

2.10 After receiving the NSW Government’s application on 31 July 2019, the Council 

published it on its website.  

2.11 The Council invited interested parties (via a notice on its website and through an 

advertisement published in The Australian newspaper on 15 August 2019) to make 

written submissions on the application by 13 September 2019. It received no 

submissions. 

2.12 On 23 October 2019, staff wrote to the NSW Government seeking further information 

in relation to its application. This letter was published on the Council’s website. The 

Council sought a response from the NSW Government by 1 November 2019. This 

period is not counted in the Council’s application consideration period.  

2.13 The NSW Government sent a response to the Council on 29 November 2019. This is 

28 days after the due date for this information and this time period is counted in the 

Council’s application consideration period. 

2.14 The Council intends to follow the following timeline for this inquiry. 

Date Milestone 

10 January 2020 Submissions in relation to the Draft Recommendation and Reasons due 

5 February 2020 Council sends its Final Recommendation and Reasons to the 
Commonwealth Minister 

 

2.15 The Commonwealth Minister must make a final decision within 60 days of receiving 

the Council’s recommendation. If no decision is made within that timeframe, the 

Council’s recommendation is taken to be accepted. The Council will not publish its 

final recommendation and reasons until the Commonwealth Minister has made a 

decision or the 60 day time limit has expired. 

How to make a submission in response to the draft recommendation 

2.16 The Council seeks written submissions in response to the Draft Recommendation and 

Reasons. Information on making a submission is available on the Council’s website 

(www.ncc.gov.au). The deadline for submissions is 5.00pm on 10 January 2020.   

2.17 Submissions (with a completed cover sheet) should be emailed to the Council at 

info@ncc.gov.au (in both MS Word and PDF formats). Hard copies may be sent to: 

NSW Water Access Regime Certification Inquiry 2019 Submissions 

                                                           
4 Competition and Consumer Act 2010, s 44NC(3) and (5).    

5 Competition and Consumer Act 2010, s 44NC(4)(b).    

http://www.ncc.gov.au/
mailto:info@ncc.gov.au


 

Page 8 

National Competition Council  
PO Box 250 Melbourne VIC 3001 

2.18 A person may, at the time of the submission, request the Council to not make 

available or publish a submission or part of the submission because of the 

confidential information contained within it. Otherwise, the Council intends to 

publish all submissions received on its website.  

2.19 The Council will consider submissions received by the closing date in developing its 

final recommendation to the Commonwealth Minister. 
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3 Overview of the legislative framework - certification 

The history and purpose of the certification regime 

3.1 At the 25 February 1994 meeting of the Council of Australian Governments, all 

Australian governments agreed to the principles for a national competition policy as 

outlined in the report of the Hilmer committee. That agreement is embodied in the 

Competition Principles Agreement (CPA) (as amended to 13 April 2007). 

3.2 Clause 6 of the CPA concerns reforms relating to third party access to significant 

infrastructure under which Australian governments agreed that the Commonwealth 

would establish a generic national third party access regime. The regime is 

established in Part IIIA of the Competition and Consumer Act 2010 (Cth) (CCA) and 

provides for regulated access to infrastructure services that are declared on a case by 

case basis or subject to an access undertaking.  

3.3 Governments also agreed that states and territories would retain the ability to 

regulate access to services within their jurisdiction and that the national access 

regime would not apply to services covered by effective state or territory regimes. An 

effective regime is one that conforms to the set of principles set out in clause 6 of the 

CPA. These principles are not applied as binding rules but rather in the nature of a 

guideline for assessing the effectiveness of a regime. 

What does a regime being effective mean? 

3.4 Where the Minister decides that a state access regime is an effective access regime 

for the service or the proposed service, this means that a service subject to the 

regime cannot: 

 be declared6  

 be the subject of an access undertaking accepted by the Australian Competition 
and Consumer Commission (ACCC)7 (s 44ZZA(3AA), CCA). 

3.5 This means that access to the infrastructure that is the subject of the regime will be 

regulated exclusively under state law.  

3.6 This is intended to provide access seekers, infrastructure operators, developers and 

other parties with certainty about how access will be regulated 

What is the process for deciding whether an access regime is effective? 

3.7 The certification process only applies to a state or territory that is a party to the 

Competition Principles Agreement.8 

                                                           
6 Competition and Consumer Act 2010, s 44CA(1), 44G and 44H(4). 

7 Competition and Consumer Act 2010, s 44ZZA(3AA). 
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3.8 The responsible minister in the state or territory may make a written application to 

the Council asking the Council to recommend that the Commonwealth Minister 

decide that the regime for the access to the service or the proposed service is an 

effective access regime. 

3.9 Upon receipt of an application for certification, the Council commences a public 

consultation process by publishing the application in a national newspaper and on its 

website and invites interested parties to make submissions. As noted above, where 

the Council seeks public submissions, it must give at least 14 days after the notice is 

given to receive submissions.9 

3.10 After considering submissions, the Council publishes a Draft Recommendation, 

including the reasons for its proposed recommendation, and invites interested parties 

to make further submissions.  

3.11 The Council must make a recommendation to the Commonwealth Minister that he or 

she should decide that the access regime is either effective or not effective for the 

service or the proposed service10 and if effective, how long that certification should 

be in force. 11  

3.12 As mentioned earlier, the Council must make its decision within 180 days, subject to 

certain ‘clock-stopping’ provisions [set out at 44NC(3) of the CCA and noted at para 

2.3 above]. In certain circumstances, the Council may extend this 180 day decision-

making time period.12  

3.13 The Council must inform the applicant and the service provider when it has provided 

its final recommendation to the Commonwealth Minister. 

3.14 After receiving the Council’s recommendation, the Commonwealth Minister must 

decide whether the regime is or is not an effective access regime and the period for 

which certification will be in force.13 The Minister must also publish his or her reasons 

for the decision. 

3.15 A certification remains in force for the duration specified in the Commonwealth 

Minister’s decision unless the relevant state or territory ceases to be a party to the 

CPA. 

                                                                                                                                                                     
8 Competition and Consumer Act 2010, s 44M(1). 

9 Competition and Consumer Act 2010, s 44NE(2). 

10 Competition and Consumer Act 2010, s 44M(3). 

11 Competition and Consumer Act 2010, s 44M(5). 

12 Competition and Consumer Act 2010, s 44NC(7). 

13 Competition and Consumer Act 2010, s 44N(3). 
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3.16 If the Commonwealth Minister does not publish his or her decision on a 

recommendation within the period starting at the start of the day the 

recommendation is received from the Council, and ending at the end of 60 days after 

that day, the Commonwealth Minister is taken to have made a decision in accord with 

the recommendation of the Council and to have published that decision.14 

3.17 The applicant for certification can apply to the Australian Competition Tribunal (the 

Tribunal) for a review of the Commonwealth Minister’s decision.15 The application for 

review must be made within 21 days after the publication of the Commonwealth 

Minister’s decision.16 

3.18 The Tribunal may affirm, vary or reverse the original decision and the Tribunal’s 

decision is taken to be the decision of the Commonwealth Minister. The Tribunal must 

make a decision within 180 days of the application for review being made, although 

this period can be extended.17   

What does the decision-maker have to consider when deciding whether a regime 

is effective? 

3.19 The Council in deciding what recommendation it should make to the Commonwealth 

Minister and the Commonwealth Minister in making a decision must: 

(a) assess whether the access regime is an effective access regime by applying the 
relevant principles set out in the CPA. 18 However, each of these relevant 
principles have the status of a guideline rather than a binding rule. 19   

(b) have regard to the objects of Part IIIA20  

(c) must not consider other matters (although the regime itself may contain 
additional matters that are not concerned with the CPA).21  

3.20 The objects of Part IIIA are:  

(a) to promote the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting 
effective competition in upstream and downstream markets 

(b) to provide a framework and guiding principles to encourage a consistent 
approach to access regulation in each industry. 

                                                           
14 Competition and Consumer Act 2010, s 44NB(3A)(a). 

15 Competition and Consumer Act 2010, s 44O(1). 

16 Competition and Consumer Act 2010, s 44O(2). 

17 Competition and Consumer Act 2010, s 44ZZOA. 

18 Competition and Consumer Act 2010, s 44NA(4) and s 44M(4)(a). 

19 Competition and Consumer Act 2010, s 44DA(1). 

20 Competition and Consumer Act 2010, s 44NA(4) and s 44M(4)(aa). 

21 Competition and Consumer Act 2010, s 44NA(4) and s 44M(4)(b). 
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3.21 There is considerable overlap between the CPA Principles and the objects of Part IIIA 

of the CCA (See CPA Principles 6(4)(a)-(c), (e)-(f), (i), (j), (k) and (n)-(o) in Chapter 5, 

below). For example, CPA Principle 6(5)(a) states that an access regime should 

incorporate ‘an objects clause that promotes the economically efficient use of, 

operation and investment in, significant infrastructure thereby promoting effective 

competition in downstream markets’. This overlaps with object (a) of Part IIIA.    

3.22 For further information in relation to the legislative framework for the certification of 

state and territory access regimes and how the Council intends to apply this regime, 

see the Council’s ‘Certification of State and Territory Access Regimes - A guide to 

Certification under Part IIIA of the Competition and Consumer Act 2010 (Cth)’ 22  

available on the Council’s website. 

                                                           
22 NCC, Certification of State and Territory Access Regimes- A guide to Certification under Part IIIA of 

the Competition and Consumer Act 2010 (Cth), December 2017, Version 6, 

http://ncc.gov.au/images/uploads/Certification_Guide_2017.pdf, viewed 23 October 2019 

http://ncc.gov.au/images/uploads/Certification_Guide_2017.pdf
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4 Overview of the Water Industry Competition Act 2006 

What infrastructure can be accessed under the WICA Access Regime? 

4.1 The WICA Access Regime is established under Part 3 of the Water Industry 

Competition Act 2006 and the Water Industry Competition (General) Regulation 2008 

(the Regulation). The WICA and the regulation are available at: 

http://www.legislation.nsw.gov.au. 

4.2 The regime allows access seekers to seek access to both water and sewerage 

infrastructure (water industry infrastructure).  

4.3 Water infrastructure means any infrastructure that is, or is to be, used for the 

production, treatment, filtration, storage, conveyance or reticulation of water, but 

does not include: 

(a) any pipe, fitting or apparatus that is situated downstream of a customer’s 
connection point to a water main, or 

(b) any pipe, fitting or apparatus that is situated upstream of a customer’s 
connection point to a stormwater drain.23 

4.4 Sewerage infrastructure means any infrastructure that is, or is to be, used for the 

treatment, storage, conveyance or reticulation of sewage, including any outfall pipe 

or other work that stores or conveys water leaving the infrastructure, but does not 

include any pipe, fitting or apparatus that is situated upstream of a customer’s 

connection point to a sewer main.24 

4.5 The WICA Access Regime currently only applies in the areas covered by Sydney Water 

and Hunter Water.  

4.6 Before 19 May 2019, the Premier of NSW was the responsible Minister for the WICA 

Access Regime. However, after that date, this became the responsibility of the NSW 

State Treasurer. The NSW Minister for Water is the Minister for the remainder of 

WICA. 

How does an access seeker seek access to NSW water infrastructure under the WICA 

access regime? 

4.7 The WICA Access Regime provides two pathways for access to water industry 

infrastructure services: via binding coverage declarations by the NSW State Treasurer; 

or via a voluntary access undertaking offered by a service provider. 

                                                           
23 Water Industry Competition Act 2006, Schedule 3 (Dictionary). 

24 Water Industry Competition Act 2006, Schedule 3 (Dictionary).  

http://www.legislation.nsw.gov.au/
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4.8 Under both pathways, the access seeker acquires the right to negotiate access to the 

covered service with binding arbitration available for access disputes.25 

Binding Access Declaration 

4.9 An application for a coverage declaration may be made to IPART by: 

(a) the service provider for that service 

(b) an access seeker for that service who has tried, but failed: 

(i) to obtain access to that service, or 

(ii) to obtain a change to some aspect of the person’s existing access to 
that service. 

(c) the Minister, in the case only of a service provided by a public water utility. 26  

4.10 In the case of a service the subject of an existing coverage declaration, an application 

for the renewal of the declaration may also be made by any person currently having 

access to the service.27  

4.11 The Independent Pricing and Regulatory Tribunal NSW (IPART) must report to the 

relevant Minister (currently the NSW State Treasurer) on the application. This report 

must set out: 

(a) IPART’s opinion as to whether the declaration criteria are met in relation to the 

service to which the application relates  

(b) if IPART’s view is that those criteria are met, then a recommendation as to the 

terms in which a coverage declaration should be made and the period for which it 

should have effect.28  

4.12 The declaration criteria that both IPART and the NSW State Treasurer must consider 

when making their recommendation or decision on declaration are outlined below: 

                                                           
25 Water Industry Competition Act 2006, s 40. 

26 Water Industry Competition Act 2006, s 24(1). 

27 Water Industry Competition Act 2006, s 24(2). 

28 Water Industry Competition Act 2006, s 25(2)-(3). 
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4.13 It is the NSW State Treasurer who determines whether the service is declared.29  

4.14 In deciding on the declaration, the NSW State Treasurer must consider, but is not 

bound to accept, IPART’s recommendation and may seek further advice from IPART.30  

4.15 If all of the declaration criteria are satisfied, the NSW State Treasurer must make a 

coverage declaration (provided that the service is not the subject of an access 

undertaking or binding non-coverage declaration31). If the criteria are not satisfied, 

the NSW State Treasurer must refuse to make a declaration.32  

4.16 The declaration itself need not be on the terms sought by the coverage application 

and may apply to a greater or lesser extent than sought.33   

4.17 Once a coverage declaration is in place an access seeker obtains the right to negotiate 

the terms and conditions of access. The WICA Access Regime seeks to encourage 

commercial agreement on terms and conditions of access. The regime provides a 

binding process for resolving access disputes supervised by IPART. 

 

                                                           
29 Water Industry Competition Act 2006, s 26(1). 

30 Water Industry Competition Act 2006, s 26(2). 

31 A binding non-coverage declaration is a decision of the Minister that the water industry 

infrastructure will not be declared because any of the declaration criteria are not met. An 

application for a binding non-coverage declaration may only be made by the service provider for 

that service before the water industry infrastructure by means of which the service will be provided 

has been commissioned (WICA, s 32). The maximum period for a non-binding coverage declaration 

is ten years. 

32 Water Industry Competition Act 2006, s 26(1). 

33 Water Industry Competition Act 2006, s 26(3). 

Section 23, Water Industry Competition Act 2006 – Declaration criteria 

For the purposes of this Part, the following criteria are declaration criteria in relation to an 

infrastructure service provided by water industry infrastructure:  

(a) that the infrastructure is of State significance, having regard to its nature and extent and its 

importance to the State economy,  

(b) that it would not be economically feasible to duplicate the infrastructure,  

(c) that access (or an increase in access) to the service by third parties is necessary to promote a 

material increase in competition in an upstream or downstream market,  

(d) that the safe use of the infrastructure by access seekers can be ensured at an economically 

feasible cost and, if there is a safety requirement, that appropriate regulatory arrangements 

exist,  

(e) that access (or an increase in access) to the service would not be contrary to the public 

interest. 
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Access Undertakings 

4.18 Under the voluntary access undertakings pathway, a service provider may give IPART 

an access undertaking setting out the service provider’s arrangements for access to 

any one or more of its services. An undertaking does not have effect until it is 

approved by IPART. 
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5 Assessment 

Introduction 

5.1 In assessing whether to recommend that the NSW water infrastructure access regime 
be certified, the Council is required to assess the WICA Access Regime against the 
relevant principles of the Competition Principles Agreement (CPA). The Council is also 
required to have regard to the objectives in Part IIIA of the Competition and Consumer 
Act 2010.  
 

5.2 After undertaking this assessment, the Council’s draft recommendation to the 
Commonwealth Minister is that the WICA Access Regime is an effective access regime.  

 

5.3 The Council’s reasons for this assessment are set out in the tables below.  
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Assessment of the WICA Access Regime against the Competition Principles Agreement Principles and objects of Part IIIA of the Competition and 
Consumer Commission 2010  

(a) Scope of Regime 

CPA Principle 6(3)(a) places limits on the types of infrastructure that are subject to an access regime.  

 

CPA Principle 6(4)(d) is intended to ensure there is periodic review of the need for access regulation to apply to a particular service. An infrastructure 

facility might at the present time not be economically feasible to duplicate (so warranting access regulation) but this situation may change over time 

removing the need for access regulation. 

 

Competition Principles Agreement 
Principle /Part IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective?  

Clause 6(3)(a): For a State or Territory 
access regime to conform to the 
principles set out in this clause, it 
should:  

(a) apply to services provided by means 
of significant infrastructure facilities 
where: 

(i) it would not be economically 
feasible to duplicate the facility;  

(ii) access to the service is necessary 
in order to permit effective 
competition in a downstream or 
upstream market; and  

(iii) the safe use of the facility by the 
person seeking access can be 
ensured at an economically feasible 
cost and, if there is a safety 

Section 2.7 sets out the services and coverage of water industry infrastructure operated by Sydney Water and 
Hunter Water. These appear to be significant facilities that are likely to not be economically feasible to duplicate. 
Access to them would be necessary to permit effective competition in upstream and downstream markets.  

Section 23 of the WICA sets out the criteria the NSW State Treasurer must consider before declaring an access 
(coverage) regime (See page 14 above). Section 23(a)-(d) directly reflects Clause 6(3)(a) of the CPA. 

The Council notes that the WICA has an additional criterion: (e) that access (or an increase in access) to the service 
would not be contrary to the public interest. 

While clause 6(3)(a) of the CPA is entirely focused on economic criteria, section 23(e) of the WICA relates to the 
public interest, a distinctly non-economic criterion. 

The Council notes that certification is an alternative to having significant infrastructure facilities regulated under 
Part IIIA of the Competition and Consumer Act 2010. Where the infrastructure is certified, immunity from 
declaration under Part IIIA of the Competition and Consumer Act 2010 (Cth) (CCA) is provided and access to 
relevant services is exclusively governed by that regime and the declaration provisions of Part IIIA are unavailable.  
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requirement, appropriate regulatory 
arrangements exist. 

One of the declaration criteria under Part IIIA of the CCA is that: access or increased access to the service, on 
reasonable terms and conditions, as a result of the declaration of the service would promote the public interest 
(s44CA(1)(d) of the CCA). 

Therefore, the Council considers that having a public interest criterion in relation to declaration criteria does not 
depart from the intended purpose of the certification regime. The nature of the public interest test under the NSW 
WICA Access Regime, ‘not contrary to the public interest’ potentially provides less scope for rejecting a declaration 
application than under Part IIIA where the declaration must ‘promote the public interest’. 

The Council notes that in its first assessment of the WICA Access Regime (2009), it examined three particular 
aspects: 

- the absence of merits review of key decisions - The WICA Access Regime does not provide for merits review of 
the Treasurer’s coverage declarations, revocation declarations or binding non-coverage declarations, although 
these may be subject to general judicial review in the NSW Supreme Court. 

In its 2009 Final Recommendation, the Council noted that the absence of a merits review regime was not a 
reason to find the current regime as ineffective. Given that the NSW Government had a commercial interest in 
the outcome of a regulatory decision, the Council considered that review by an independent body would be 
desirable. However, it also considered that the absence of merits review should not prevent certification. In 
doing so, it should give weight to the stated objects of the WICA Access Regime and to the NSW Government’s 
stated purpose in regulating access to water infrastructure, ‘to promote greater efficiency in the water industry 
through facilitating competitive service provision. Efficiency in this regard includes especially dynamic efficiency 
(innovation), such as in the development of new water sources, particularly recycling’.  

- prospective additions to Schedule 1 – The Treasurer can extend geographic areas over which the WICA Access 
Regime will apply by amending Schedule 1 of the WICA by order published on the NSW legislation website 
(section 22(2), WICA). In its 2009 Final Recommendation (p.25), the Council noted that this would have the effect 
of excluding Part IIIA of the CCA from the added geographic area.34 The Council was concerned that this ability 
may increase the prospect that services that are provided by facilities that are not uneconomic to duplicate 

                                                           
34 At that time, the relevant Minister who could make additions to Schedule 1 was the Premier of NSW. 
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become subject to the regime. Such additions could qualify as a ‘substantial change to the regime’ and lead to 
the certification being revoked’ (s 44NBA). 

The Council also expressed concern that the WICA Access Regime infrastructure contained no provisions for 
dealing with cross-border infrastructure, for example areas within the Murray-Darling Basin.  

The Council did not see this as a barrier to approving certification.  

- Licensing regime – In its 2009 Final Recommendation, the Council noted that under Part 2 of the WICA, a 
corporation that wishes to supply water or provide a sewerage service must obtain a licence as:  

(a) a network operator’s licence is required to construct, maintain or operate water industry infrastructure, 
and  

(b) a retail supplier’s licence is required to supply water (potable or non-potable) or to provide sewerage 
services. 

In its Final Recommendation, the Council noted that the Minister for Water needed to be satisfied of a number of 
conditions in section 10 of the WICA before granting a license, including that the Minister must be satisfied that 
‘sufficient quantities’ of the water supplied by the licensee will be obtained otherwise than from a public water 
utility.  

The Council expressed concern that one effect of this would appear to be to limit licences for water retail supply 
to parties that produce or gain access to sufficient quantities of water from new sources. 

However, feedback from stakeholders during the Council’s previous consideration of whether to certify the WICA 
Access Regime on this issue showed no evidence of concern by potential users of the regime. No party indicated 
that its capacity to use the WICA Access Regime would be diminished by the requirement to obtain water 
substantially from a source other than a public utility.   

The Council notes that the WICA Access Regime has not substantively changed with respect to merits review; the 
ability of the NSW Treasurer to extend geographic areas over which the WICA Access Regime will apply; or the 
requirement for ‘sufficient quantities’ of the water supplied by the licensee to be obtained otherwise than from a 
public water utility before the Minister can grant a license. The only difference in these matters appears to be 
that responsibility for the WICA Access Regime has now transferred from the NSW Premier to the NSW State 
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Treasurer.   

The Council considers that the reasons given in its 2009 Final Recommendation for certification remain relevant 
when considering section 23 of the WICA in the present recertification consideration.  

The Council considers that section 23 of the WICA satisfies the requirements of Clause 6(3)(a) of the CPA for the 
reasons set out above.  

Clause 6(4)(d): Any right to negotiate 
access should include a date after which 
the right would lapse unless reviewed 
and subsequently extended; however, 
existing contractual rights and 
obligations should not be automatically 
revoked. 

CPA clause 6(4)(d) is intended to ensure there is periodic review of the need for access regulation to apply to a 
particular service. A facility might at the present time not be economically feasible to duplicate (so warranting 
access regulation) but this situation may change over time removing the need for access regulation. 

The NSW Government submitted that ‘a coverage declaration made under Part 3, Division 2 of the WICA must 
state the period for which it is to have effect (s 27, WICA). 

Additionally, it submitted that ‘IPART is required to include a recommendation on the period for which a coverage 
declaration should have effect in its report to the Minister.’ (s 25(3)(b), WICA). 

The Council also notes the following: 

- that the Minister can revoke a coverage declaration on the application of the service provider. However, first 
IPART must provide a report to the Minister based on its opinion on whether coverage still meets the declaration 
criteria (s 29(3), WICA). Whether the coverage meets the declaration criteria is also the test for whether the 
Minister revokes the coverage declaration (s 30(1), WICA). However, IPART must invite submissions on any 
revocation of a coverage declaration (s 29(1)(c), WICA)    

- with regard to binding non-coverage declaration, the maximum period for this non-coverage is ten years (s 35, 
WICA).   

The Council considers the WICA provides time limits on declaration and non-declaration of water and sewerage 
infrastructure services and therefore it considers this criterion is satisfied. 

Additionally, the Council can see nothing in the WICA that suggests that existing contractual rights are 
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automatically revoked if a declaration lapses. 

 

Treatment of Interstate Access Issues 

These clauses establish principles for the treatment of: services that are subject to multiple state and territory access regimes, and facilities with an 

influence beyond a single jurisdiction.  

 

Competition Principles Agreement Principle 
/Part IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Clause 6(2): The regime to be established by 
Commonwealth legislation is not intended to 
cover a service provided by means of a facility 
where the State or Territory Party in whose 
jurisdiction the facility is situated has in place 
an access regime which covers the facility and 
conforms to the principles set out in this 
clause unless: (a) the Council determines that 
the regime is ineffective having regard to the 
influence of the facility beyond the 
jurisdictional boundary of the State or 
Territory; or (b) substantial difficulties arise 
from the facility being situated in more than 
one jurisdiction. 

Clause 6(4)(p): Where more than one State or 
Territory access regime applies to a service, 
those regimes should be consistent and, by 
means of vested jurisdiction or other 
cooperative legislative scheme, provide for a 
single process for persons to seek access to 

Clause 6(2) establishes principles for the treatment of a service(s) provided by a facility with an influence 
beyond a jurisdictional boundary or where there are difficulties because the facility providing the service that is 
subject to a regime is located in more than one jurisdiction. 

Clause 6(4)(p) is aimed at ensuring there is a single seamless process for obtaining access to a service, so 
promoting timely and efficient outcomes. 

The NSW Government submitted in its application that clause 6(4)(p) is not applicable to considering the 
effectiveness of the WICA Access Regime. It did not address clause 6(2). 

We note that at present the WICA Access Regime applies only to water industry infrastructure services situated 
on the land in Schedule 1 of the WICA. These are the areas of operations of Sydney Water and Hunter Water 
and are located wholly within NSW. As it stands at the present time, therefore, there are no interstate issues 
relevant to the WICA Access Regime. 

The WICA Access Regime contains no provisions for dealing with cross-border infrastructure. However, there is 
no relevant cross-border infrastructure yet that is subject to this regime. 

The Council considers that the WICA Access Regime satisfies clauses 6(2) and 6(4)(p). 
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the service, a single body to resolve disputes 
about any aspect of access and a single forum 
for enforcement of access arrangements. 

 

 

The Negotiation Framework 

Clauses 6(4)(a)–(c) seek to ensure that an access regime provides an appropriate balance between commercial negotiation and regulatory intervention to 

facilitate access negotiations. 

 

Competition Principles Agreement Principle 
/Part IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Clause 6(4)(a): Wherever possible third party 
access to a service provided by means of a 
facility should be on the basis of terms and 
conditions agreed between the owner of the 
facility and the person seeking access. 

 

Clause 6(4)(b): Where such agreement cannot 
be reached, Governments should establish a 
right for persons to negotiate access to a 
service provided by means of a facility. 

Clause 6(4)(c): Any right to negotiate access 
should provide for an enforcement process. 

The NSW Government submits that: 

- section 39(1) of the WICA provides that the terms on which access is to be provided are to be set out: (a) in 
an agreement between the service provider and the access seeker; or (b) if no such agreement can be 
reached, in an access determination.  

- section 40(2) of the WICA provides that the Independent Pricing and Regulatory Tribunal (IPART) may 
refuse to accept an application for an access determination if it is not satisfied that the applicant has 
attempted good faith negotiation. 

The Council considers the Clause 6(a) CPA criterion is satisfied under the WICA with respect to access 
agreements. By definition this is an agreement negotiated between a service provider and an access seeker for 
access to a service. As noted by the NSW Government, this must be negotiated in good faith. 

With regard to CPA Clause 6(b), IPART has also set minimum requirements in relation to negotiations between 
access providers and access seekers through negotiation protocols. They meet the requirements for 



 

Page 24 

Competition Principles Agreement Principle 
/Part IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

effectiveness by requiring the parties to negotiate in good faith and the service provider to use all reasonable 
endeavours to meet the access seeker’s requirements.35 If a dispute is referred for arbitration then IPART will 
consider whether the referring party has complied with the protocols. The parties may agree to depart from 
the negotiation protocols but must notify IPART if they do this.  

Access under a voluntary access undertaking is not a negotiated agreement. However, the Council considers 
that IPART’s process of public consultation when determining whether to approve an undertaking aims to 
ensure that approved access undertakings contain appropriate terms and conditions of access.   

The requirement for an enforcement process (CPA Clause 6(c)) is satisfied because if the parties cannot reach 
agreement as to the terms and conditions of access, or if a dispute arises under an access agreement, then 
either party may apply to IPART for the dispute to be determined by arbitration (s40(1)). Section 24D of the 
IPART Act requires the parties to give effect to the determination and not engage in conduct which hinders a 
third party’s access to the facility.  

The Council therefore considers that the WICA satisfies these CPA clauses.  

Clause 6(4)(e): The owner of a facility that is 
used to provide a service should use all 
reasonable endeavours to accommodate the 
requirements of persons seeking access. 

The NSW Government submits in its application that clause 6(4)(e) of the CPA is addressed, stating that ‘the 
availability of legally binding arbitration (section 40) creates an incentive for service providers to accommodate 
reasonable endeavours of access seekers’. The NSW Government further submitted that Regulation 8(3) and 
the negotiation protocols encompass the obligation in clause 6(4)(e), and that IPART may refuse an application 
for arbitration if the party applying for arbitration has not made a good faith attempt to negotiate.  

The negotiation protocols provide: ‘The Service Provider and Access Seeker must endeavour to accommodate 
each other’s reasonable requirements in the course of negotiations. The Service Provider and Access Seeker 
must meet and negotiate in good faith with a view to reaching agreement on the terms and conditions, 
including price, on which the Service Provider must make the requested infrastructure service available to the 

                                                           
35 Independent Pricing and Regulatory Tribunal, Negotiation protocols – Water Industry Competition (Access to Infrastructure Services) Regulation 2007, p.9 
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Competition Principles Agreement Principle 
/Part IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Access Seeker (clause 5.4 of Schedule 2 of the negotiation protocols).  

The Council agrees with the NSW Government submission and therefore considers that this criterion is 
satisfied. 

Clause 6(4)(f): Access to a service for persons 
seeking access need not be on exactly the 
same terms and conditions. 

The NSW Government submits that the WICA: 

- contains no provision requiring access to a service for different access seekers to be on the same terms and 
conditions. 

- requires that the arbitrator must have regard to pricing principles when determining a dispute in relation to 
price (section 41) and those principles include that the price of access should allow multi-part pricing and 
price discrimination when it aids efficiency.  

- voids provisions in access agreements that prohibit a service provider from providing a service to other 
users on more advantageous terms (section 39(2)(b)).  

The Council considers these conditions demonstrate that the parties have the flexibility to negotiate terms and 
conditions of access to suit their particular circumstances and need not be exactly the same for all access 
seekers. Therefore, we consider this criterion is satisfied. 

Clause 6(4)(m): The owner or user of a service 
shall not engage in conduct for the purpose of 
hindering access to that service by another 
person. 

The NSW Government submits that, under section 43 of the WICA, it is an offence for the provider or user of a 
service (or a related body corporate) to engage in conduct for the purpose of preventing or hindering any other 
person from obtaining or exercising rights of access to that service.  

The Council has examined this section of the WICA and agree with the NSW Government’s submission on this 
point. We note that there are significant penalties attached to this offence (500 penalty units36 for corporations 

                                                           
36 In NSW, one penalty unit = $110. See:  https://www.revenue.nsw.gov.au/help-centre/resources-library/taa001 

https://www.revenue.nsw.gov.au/help-centre/resources-library/taa001
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Competition Principles Agreement Principle 
/Part IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

and 50 penalty units for others). The Council considers Clause 6(4)(m) is satisfied.   

Clause 6(4)(n): Separate accounting 
arrangements should be required for the 
elements of a business which are covered by 
the access regime. 

The NSW Government has submitted that this criterion is satisfied by various aspects of section 42 of the WICA. 

We note that section 42, with respect to a service provided under a coverage declaration: 

- requires a service provider to keep separate accounts for its infrastructure services that are the subject of the 
declaration 

- requires the service provider to submit a cost allocation manual to IPART in relation to that infrastructure. 
This manual must be approved by IPART and can only be varied with IPART’s approval. 

- that the service provider must allocate costs in accordance with the manual approved by IPART (within 3 
months of IPART approving it) 

- must be made available free of charge by the service provider 

- that it is an offence if the service provider fails to comply with the requirements of section 42 (500 penalty 
units). 

The Council considers that with respect to infrastructure services covered by a coverage declaration, clause 
6(4)(n) is satisfied. 

However, the Council notes that where infrastructure services are subject to an access undertaking, the WICA 
Access Regime does not require separate accounting arrangements for the elements of a business which are 
covered by the access regime. This was so when the Council certified the WICA Access Regime in 2009. 

At that time, the NSW Government submitted that it expected that IPART would require a service provider 
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Competition Principles Agreement Principle 
/Part IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

whose infrastructure services were the subject of an access undertaking to keep separate accounts in the same 
manner as if their services were part of a coverage declaration. The Council accepted this submission. 

The NSW Government did not address this issue directly in its current certification application. The Council 
wrote to it on this issue on 23 October 2019. The NSW Government responded on 29 November 2019. In that 
response, it reiterated its expectation noted in 2009 that IPART would require separation of accounts as a 
condition of approving any access undertaking. The response also provided information indicating that during 
the ten years since the Council certified the WICA access regime in 2009, IPART had not completed any 
assessment of a voluntary access undertaking submitted under the regime. Accordingly, there is no evidence to 
suggest IPART has behaved contrary to NSW Government’s expectation that it would require separation of 
accounts as a condition of approving an access undertaking voluntarily submitted under the WICA access 
regime. 

The Council considers it preferable that the WICA Access Regime explicitly requires accounting separation to be 
a part of any access undertaking voluntarily submitted to IPART. However, in light of the NSW Government’s 
restatement of its expectations regarding how the regime would operate (and, in particular, how IPART would 
act in approving any voluntary undertaking as described above); and in the absence of any evidence that IPART 
has acted in a manner contrary to that expected (and expressed) by the NSW Government during the previous 
certification period, the Council is prepared to proceed on the basis that there is no reason to depart from its 
previously expressed position on this matter in the 2009 Final Recommendation. 

The Council therefore considers clause 6(4)(n) of the CPA is satisfied with respect to infrastructure services 
covered by an access undertaking.  
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Dispute Resolution Clause 

The clauses below are designed to ensure the effectiveness of the dispute resolution regime while balancing the interests of all parties. It includes clauses 

around how the independent arbitrator is appointed and funded; what the independent arbitrator must consider when making a decision; and the 

information the independent arbitrator can require from access providers. 

 

Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Clause 6(4)(g): Where the owner and a person 
seeking access cannot agree on terms and 
conditions for access to the service, they should be 
required to appoint and fund an independent body 
to resolve the dispute, if they have not already 
done so. 

The NSW Government submits that section 40 of the WICA provides for access seekers and access providers to 
apply to IPART for a dispute to be determined by arbitration if there is a dispute as to the terms of access to a 
service the subject of a coverage declaration or an access undertaking.  

The NSW Government also notes that the WICA applies the Commercial Arbitration Act 2010 (CAA) to access 
arbitrations (section 40(4)). Section 33B of the CAA provides for the arbitrator to make costs orders. 

The Council agrees with this submission and considers that this criterion is satisfied. The Council notes that 
IPART may appoint an arbitrator from a panel approved by the NSW State Treasurer (section 24B of the IPART 
Act). The Council considers these arbitrators would still be independent in relation to this criterion. 

Clause 6(4)(h): The decisions of the dispute 
resolution body should bind the parties; however, 
rights of appeal under existing legislative 
provisions should be preserved. 

The NSW Government submits that the IPART Act requires the parties to give effect to the independent 
arbitration (Section 40(4) of the WICA, section 24D of the IPART Act). 

The NSW Government submits that section 40(4) of the WICA applies the CAA to access arbitrations. It states 
that Part 8 of the CAA provides that an award made by the arbitrator will be recognised as binding and provides 
for enforcement of awards made under an arbitration agreement by the courts. The CAA also provides for 
appeals against the arbitrator’s decision to the courts.   

The Council notes that the WICA applies the Commercial Arbitration Act 2010 to access arbitrations. The CAA 
makes these arbitration decisions binding and can be enforced in the State Supreme Court (section 35, CAA) 

The Council considers that the WICA satisfies this criterion.   
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Clause 6(4)(i): In deciding on the terms and 
conditions for access, the dispute resolution body 
should take into account: 

(i) the owner’s legitimate business interests and 
investment in the facility;  

(ii) the costs to the owner of providing access, 
including any costs of extending the facility 
but not costs associated with losses arising 
from increased competition in upstream or 
downstream markets;  

(iii) the economic value to the owner of any 
additional investment that the person seeking 
access or the owner has agreed to undertake; 

(iv) the interests of all persons holding contracts 
for use of the facility;  

(v) firm and binding contractual obligations of 
the owner or other persons (or both) already 
using the facility; 

(vi) the operational and technical requirements 
necessary for the safe and reliable operation 
of the facility 

(vii) the economically efficient operation of the 
facility, and  

(viii) the benefit to the public from having 
competitive markets. 

The NSW Government submits that the WICA (s 40(5)) applies relevant sections of the IPART Act. In particular, 
section 24B(3)(a) of the IPART Act which requires that, in the arbitration of a dispute, the arbitrator must take 
into account the matters set out in clause 6(4)(i), (j), and (I) of the Competition Principles Agreement.  

The Council agrees that section 40(5) of the WICA and Clause 24B(3)(a) of the IPART Act explicitly require the 
arbitrator to take into account clause 6(4)(i) of the Competition Principles Agreement when deciding the terms 
and conditions of access.  

Therefore the Council considers this criterion is satisfied.  
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Clause 6(4)(j): The owner may be required to 
extend, or to permit extension of, the facility that is 
used to provide a service if necessary but this 
would be subject to: 

(i) such extension being technically and 
economically feasible and consistent with the 
safe and reliable operation of the facility; 

(ii) the owner’s legitimate business interests in the 
facility being protected, and  

(iii)  the terms of access for the third party taking 
into account the costs borne by the parties for 
the extension and the economic benefits to the 
parties resulting from the extension. 

The NSW Government submits that the WICA (Section 40(5) applies relevant sections of the IPART Act to 
arbitrations. In particular, section 24B(3)(a) of the IPART Act requires that, in the arbitration of a dispute, the 
arbitrator must take into account the matters set out in clause 6(4)(i), (j), and (I) of the CPA. 

The Council agrees that section 40(5) of the WICA and Clause 24B(3)(a) of the IPART Act explicitly requires the 
arbitrator to take into account clause 6(4)(j) of the CPA when deciding whether the owner should be required or 
permitted to extend the facility that is used to provide a service. Therefore the Council considers this criterion is 
satisfied. 

Clause 6(4)(k): If there has been a material change 
in circumstances, the parties should be able to 
apply for a revocation or modification of the access 
arrangement which was made at the conclusion of 
the dispute resolution process. 

The NSW Government submits that section 40 of the WICA provides that if a dispute exists between a service 
provider and an access seeker (including any matter arising under an existing access agreement or 
determination), either party may apply to IPART for the dispute to be determined by arbitration.  

Under the WICA Access Regime, it is open to a service provider and/or an access seeker to identify in an access 
agreement any factors that would justify the contract being reopened in the future. If the access provider 
attempted to prevent a material change in circumstances clause being inserted into an access agreement, the 
access seeker could seek independent arbitration to have such a clause included. Section 40(1)(a) allows a 
service provider and access seeker to dispute the ‘terms on which the access seeker is to be given access’            
(s 40(1)(a), WICA).  

In addition, if the parties are in dispute regarding any matter arising under an existing access agreement or 
determination, they may apply to IPART to have the dispute determined by arbitration.  
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

The Council considers that the WICA Access Regime satisfies clause 6(4)(k). 

Clause 6(4)(l): The dispute resolution body should 
only impede the existing right of a person to use a 
facility where the dispute resolution body has 
considered whether there is a case for 
compensation of that person and, if appropriate, 
determined such compensation. 

The NSW Government submits that the WICA (section 40(5)) applies sections 24B-E of the IPART Act to any 
arbitration of a dispute. Section 24B(3)(a) of the IPART Act requires that, in the arbitration of a dispute, the 
arbitrator must take into account the matters set out in clause 6(4)(i),(j), and (I) of the CPA. 

The Council agrees with this submission and considers the WICA Access Regime satisfies this criterion.   

Clause 6(4)(o): The dispute resolution body, or 
relevant authority where provided for under 
specific legislation, should have access to financial 
statements and other accounting information 
pertaining to a service. 

An effective access regime should provide the dispute resolution body and other relevant bodies (for example, 
regulators and appeals bodies) with the right to inspect all financial documents pertaining to the service. This 
principle seeks to ensure that the dispute resolution body and other relevant bodies have access to all 
information necessary to properly assess and settle any issues relating to third party access. 

The NSW Government submits that: 

- service providers must develop cost allocation manuals for IPART approval, keep accounts in accordance with 
the manual, and make the manual publicly available (s 42, WICA) 

- section 40(5) of the WICA applies relevant sections of the IPART Act to arbitrations. Specifically, sections 22 
and 24B(4) of the IPART Act empowers the arbitrator to require a party to send information or documents, or 
to attend a hearing to give evidence 

- the WICA applies the CAA to access arbitrations (section 40(4), WICA). Sections 27A and 27B of the CAA 
provide for court enforcement of requests to attend arbitration or produce documents. 

The Council notes that section 42 only applies to coverage declarations and not access undertakings. However, 
the Council considers this, along with the other elements of the WICA, IPART Act and CAA mentioned by the 
NSW Government in relation to this issue will enable the dispute resolution body to have sufficient access to the 
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

financial statements and other accounting information from the parties.  

The Council considers the WICA Access Regime satisfies this CPA criterion.  

Clause 6(5)(c): A State, Territory or Commonwealth 
access regime (except for an access regime for: 
electricity or gas that is developed in accordance 
with the Australian Energy Market Agreement; or 
the Tarcoola to Darwin railway) should incorporate 
the following principles: 

 

Where merits review of decisions is provided, the 
review will be limited to the information submitted 
to the original decision-maker except that the 
review body: 

(i) may request new information where it 
considers that it would be assisted by the 
introduction of such information;  

(ii) may allow new information where it considers 
that it could not have reasonably been made 
available to the original decision-maker, and 

should have regard to the policies and guidelines 
of the original decision-maker (if any) that are 
relevant to the decision under review. 

The NSW Government submits that there is no merits review as part of the WICA Access Regime.  

The Council notes that the CPA criterion only relates to the form of merits review that should apply in 
circumstances where one is present in a dispute resolution framework. Given the WICA Access Regime does not 
permit merits review, the Council does not consider this principle is relevant in relation to whether the WICA 
Access Regime is an effective access regime.  
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Efficiency promoting terms and conditions of access 

An effective access regime must enable outcomes that achieve the objective of efficient use of and investment in significant bottleneck infrastructure, so 

promoting competition. 

Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Clause 6(4)(a): Wherever possible third party 
access to a service provided by means of a facility 
should be on the basis of terms and conditions 
agreed between the owner of the facility and the 
person seeking access. 

 

Clause 6(4)(b): Where such agreement cannot be 
reached, Governments should establish a right for 
persons to negotiate access to a service provided 
by means of a facility. 

 

Clause 6(4)(c): Any right to negotiate access should 
provide for an enforcement process. 

The Council considers that clauses 6(4)(a)-(c) are satisfied. See under ‘Negotiation Framework’ above. 

Clause 6(4)(e): The owner of a facility that is used 
to provide a service should use all reasonable 
endeavours to accommodate the requirements of 
persons seeking access. 

 The Council considers that clauses 6(4)(e) is satisfied. See under ‘Negotiation Framework’ above. 

Clause 6(4)(f): Access to a service for persons 
seeking access need not be on exactly the same 
terms and conditions. 

The Council considers that clauses 6(4)(f) is satisfied. See under ‘Negotiation Framework’ above. 

Clause 6(4)(i): In deciding on the terms and The Council considers that clauses 6(4)(i) is satisfied. See under ‘Dispute Resolution Clause’ above.  



 

Page 34 

Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

conditions for access, the dispute resolution body 
should take into account: 

(i) the owner’s legitimate business interests 
and investment in the facility;  

(ii) the costs to the owner of providing access, 
including any costs of extending the facility 
but not costs associated with losses arising 
from increased competition in upstream or 
downstream markets;  

(iii) the economic value to the owner of any 
additional investment that the person 
seeking access or the owner has agreed to 
undertake; 

(iv) the interests of all persons holding contracts 
for use of the facility;  

(v) firm and binding contractual obligations of 
the owner or other persons (or both) 
already using the facility; 

(vi) the operational and technical requirements 
necessary for the safe and reliable operation 
of the facility 

(vii) the economically efficient operation of the 
facility, and  

(viii) the benefit to the public from having 
competitive markets. 
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

Clause 6(4)(k): If there has been a material change 
in circumstances, the parties should be able to 
apply for a revocation or modification of the access 
arrangement which was made at the conclusion of 
the dispute resolution process. 

The Council considers that clause 6(4)(k) is satisfied. See under ‘Dispute Resolution Clause’ above.  

Clause 6(4)(n): Separate accounting arrangements 
should be required for the elements of a business 
which are covered by the access regime. 

 The Council considers that clause 6(4)(n) is satisfied. See under ‘Negotiation Framework’ above. 

Clause 6(5)(a)-(b): A State, Territory or 
Commonwealth access regime (except for an 
access regime for: electricity or gas that is 
developed in accordance with the Australian 
Energy Market Agreement; or the Tarcoola to 
Darwin railway) should incorporate the following 
principles:  

 

(a) Objects clauses that promote the economically 
efficient use of, operation and investment in, 
significant infrastructure thereby promoting 
effective competition in upstream or downstream 
markets. 

 

 

 

 

 

 

 

 

 

The NSW Government submits that Section 21 of the WICA (Objects in relation to Part 3 - Access to 
infrastructure services) provides that the object of the access regime is to establish a scheme to ‘promote the 
economically efficient use and operation of, and investment in, significant water industry infrastructure, thereby 
promoting effective competition in upstream or downstream markets’. 

This objects clause wording largely mirrors that set out in Clause 6(5)(a) of the CPA. Therefore, the Council 
considers that this criterion Is satisfied.  
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

(b) Regulated access prices should be set so as to:  

(i) generate expected revenue for a regulated 
service or services that is at least sufficient to meet 
the efficient costs of providing access to the 
regulated service or services and include a return 
on investment commensurate with the regulatory 
and commercial risks involved; 

(ii) allow multi-part pricing and price discrimination 
when it aids efficiency; 

(iii) not allow a vertically integrated access provider 
to set terms and conditions that discriminate in 
favour of its downstream operations, except to the 
extent that the cost of providing access to other 
operators is higher; and 

(iv) provide incentives to reduce costs or otherwise 
improve productivity. 

The NSW Government submits that, when IPART is deciding whether or not to approve an access undertaking or 
when IPART or an arbitrator appointed by IPART is arbitrating an access dispute with respect to the price of 
access, regard must be had to the pricing principles in section 41(2) of the WICA. 

These Pricing Principles are that the price of access should: 

(a) generate expected revenue for the service that is at least sufficient to meet the efficient costs of providing 
access to the service, and include a return on investment commensurate with the regulatory and 
commercial risks involved, 

(b) allow multi-part pricing and price discrimination when it aids efficiency, 

(c) not allow a vertically integrated service provider to set terms and conditions that discriminate in favour of 
its downstream operations, except to the extent to which the cost of providing access to other operators is 
higher 

(d) provide incentives to reduce costs or otherwise improve productivity. 

The criteria in 41(2) almost entirely replicates that in Clause 6(5)(a) of the CPA and to that extent the WICA 
addresses this certification requirement.    

However, section 41(3) additionally requires that these principles must be implemented in a manner that is 
consistent with any relevant pricing determinations for the supply of water and the provision of sewerage 
services, including (where applicable) the maintenance of ‘postage stamp pricing’.37 

                                                           
37 Postage stamp pricing is a system of pricing under which the same types of customers are charged the same price for the same service, irrespective of their location. 

The NSW Government advised that its policy is that postage stamp pricing is to apply in respect of certain water and wastewater services provided by public water 

utilities. 
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

In its 2009 consideration of whether to certify the NSW WICA Access Regime, the Council noted a submission 
from NSW Government on the application of section 41(3) that the requirement is: 

‘only that, of the many different approaches that can legitimately may (sic) be taken under 
those pricing principles, one which is consistent with ‘postage stamp’ pricing (if it applies) 
should be preferred’. (NSW Government response to Council letter (attachment), 17 February 
2009), p.7) 

The NSW Government stated that s 41(3):  

‘is necessary because some (but not all) of the pricing methodologies that might be consistent 
with the CPA pricing principles would be inconsistent with the maintenance of postage stamp 
pricing. For example, under some pricing methodologies access seekers may be able to ‘cherry 
pick’ customers in such a way as to undermine the cross-subsidies inherent in the system of 
postage stamp pricing.’ (NSW Government response to Council letter (attachment), 17 
February 2009), p.8) 

The Council notes this submission and accepts there can be circumstances where more than one approach to 
access pricing could conceivably meet the pricing principles set out in the CPA (and hence under section 41(2) of 
the WICA). The Council also accepts that, in circumstances where there exists a separate but related pricing 
determination in relation to the supply of water and the provision of sewerage services, it is possible that the 
application of some pricing methodologies that might otherwise meet the principles set out in section 41(2) of 
the WICA could lead to outcomes inconsistent with the objects of Part IIIA of the CCA. 

The Council is concerned, however, that there is the potential for section 41(3) to be interpreted in some 
instances in a way that leads to pricing outcomes inconsistent with those that would occur if IPART only applied 
the CPA pricing principles (as set out in section 41(2) of the WICA). 

The Council considers it would be preferable if section 41(3) of the WICA were merely to require IPART “to have 
regard to” any relevant pricing determinations for the supply of water and the provision of sewerage services, 
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Competition Principles Agreement Principle /Part 
IIIA objective 

Does the WICA meet the relevant CPA Principle/Part IIIA objective? 

including (where applicable) the maintenance of ‘postage stamp pricing’. 

However, in light of there being no evidence that IPART has applied pricing principles in a manner that is 
inconsistent with the CPA pricing principles since the WICA access regime was certified in 2009, the Council is 
prepared to proceed on the basis that there is no reason to depart from its previously expressed position on this 
matter in the 2009 Final Recommendation.  

On balance, the Council does not consider the evidence relating to this issue, at this stage, indicates sufficient 
reason for it not to recertify the WICA access regime. 

  

Part IIIA Objectives 

Part IIIA objective  How does the WICA have regard to the objectives of Part IIIA of the Competition and Consumer Act 2010? 

(a)  promote the economically efficient                                 
operation of, use of and investment in the          
infrastructure by which services are provided,             
thereby promoting effective competition in             
upstream and downstream markets 

 The NSW Government made no submission in regard to this issue.  

The Council notes that the WICA replicates this Part IIIA objective in its entirety in section 21 of the WICA (Object of 
Part 3 – Access to infrastructure services). 

 We also note that: 

- the process for making/revoking coverage declarations and non-binding coverage declarations follows a 
considered process, is subject to scrutiny by IPART and the Minister, is subject to public consultation, and depends 
on the assessment of the declaration criteria.  

The declaration criteria in the WICA (s 23) cover much of the same area as criteria (a) of the Part IIIA objectives. 
For example, criterion (b) of the WICA declaration criteria discusses whether it would be economically feasible to 
duplicate the infrastructure. This is relevant to the economically efficient investment by which services are 

http://www5.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s95a.html#services
http://www5.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s4.html#competition
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Part IIIA objective  How does the WICA have regard to the objectives of Part IIIA of the Competition and Consumer Act 2010? 

provided in Part IIIA. The declaration criteria (criterion (c)) refers to ‘access (or an increase in access) by third 
parties being necessary to promote a material increase in competition in an upstream or downstream market. 
This replicates part of objective (a) of Part IIIA. 

- that the framework for negotiation for access to the service provider’s network: requires good faith negotiations, 
requires the service provider to use every endeavour to meet the access seeker’s requirements, and includes 
binding arbitration on application of the access seeker or service provider. Section 40(5) of the WICA requires the 
arbitrator to take into account numerous matters relevant to object (a) of Part IIIA, including: the economically 
efficient operation of the facility; the costs to the owner of providing access, including any costs of extending the 
facility but not costs associated with losses arising from increased competition in upstream or downstream 
markets; and whether any necessary extension to the owner’s facility is technically and economically feasible,  

As noted at pp 18-19 above, in its 2009 Final Recommendation, the Council expressed concern that under the 
WICA: 

 the Premier (now the NSW State Treasurer) may add to the geographic areas covered by the regime by 
amending Schedule 1 of the WICA. The Council considered this may increase the prospect that services 
that are provided by facilities that are not uneconomic to duplicate become subject to the regime. 

 the impact of the requirement for water licences, and in particular whether the requirement that parties 
seeking a licence for retail water supply obtain sufficient quantities of water from non-public utility 
sources (sub-section 10(4)(d)) would have the effect of unduly limiting the use that might be made of the 
WICA Access Regime. 

For the reasons outlined above, the Council does not consider these are matters that would warrant not 
recommending recertification of the WICA access regime.  

The Council regards that these aspects of the WICA Access Regime substantially reflects object (a) of Part IIIA of the 
CCA.    

(b)  provide a framework and guiding principles     to to to  The NSW Government made no submission in regard to this issue. However, in deciding whether an access regime 
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Part IIIA objective  How does the WICA have regard to the objectives of Part IIIA of the Competition and Consumer Act 2010? 

to encourage a consistent approach to access       regulation 
in each industry. 

submitted to it is effective, the Council must assess it against the relevant principles set out in the CPA. Therefore 
all access regimes the Council have recommended as effective should be consistent with these principles. 
Consequently, there should be a consistent approach to access regulation across each industry that the Council 
recommends is an effective access regime.  

The Council regards that the WICA Access Regime substantially reflects object (b) of Part IIIA of the CCA 

 

                   

http://www5.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s152ac.html#access

