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This application is made under section 44M(2) of the Trade Practices Act 1974 
(Commonwealth) (TPA) and the following supporting information is submitted for the 
National Competition Council’s (NCC) consideration in accordance with Regulation 
6B of the Trade Practices Regulations 1974 (Commonwealth). 
 
This application seeks a recommendation from the NCC to the Commonwealth 
Minister that the Western Australian Third Party Access Regime for Electricity 
Networks (Access Regime), as codified in the Electricity Networks Access Code 
2004 (Access Code), is an effective access regime in relation to “services”, within 
the meaning of that term given in section 1.3 of the Access Code. 
 
Those services include: 
 
1. services provided by electricity transmission and distribution networks specified in 

section 3.1 of the Access Code as being covered from the Access Code 
commencement date; and 

 
2. services provided by electricity transmission and distribution networks that 

subsequently become covered under the coverage mechanism provided in 
Chapter 3 of the Access Code. 
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SECTION 1 
  APPLICATION & CONTACTS 
 
 
 
1.1. APPLICANT STATE 
 
This application is made on behalf of the State of Western Australia. 
 
 
1.2. RESPONSIBLE MINISTER 
 
The responsible Minister for Western Australia concerning this application is the 
Hon. Alan J. Carpenter MLA, Minister for State Development; Energy. 
 
 
1.3. CONTACT OFFICER 
 
The contact officer for Western Australia concerning this application is: 
 

Mr Gavin White 
Principal Project Officer 
Electricity Reform Implementation Unit 
8th Floor, Governor Stirling Tower 
197 St Georges Terrace 
PERTH  WA  6000 
 
Tel: 08 9420 5636 
Fax: 08 9420 5755 
 

 
1.4. ADDRESS OF RESPONSIBLE MINISTER 
 
The responsible Minister’s address for delivery of documents, including notification of 
any decision of the Commonwealth Minister or the NCC, relating to this application or 
a recommendation is: 
 

Hon Alan J. Carpenter MLA 
Minister for State Development; Energy 
19th Floor, Governor Stirling Tower 
197 St Georges Terrace 
PERTH  WA  6000 

 
 
1.5. OTHER REQUIRED MATTERS (UNDER REGULATION 6B OF THE TRADE 

PRACTICES REGULATIONS 1974) 
 
A description of the Access Regime is set out in section 3 and a description of the 
service is set out in section 3.4 of this application. 
 
Grounds in support of the application are discussed generally in the application. 
 
Relevant legislation is attached. 
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SECTION 2 
  BACKGROUND 
 
 
 
2.1. ELECTRICITY REFORM 
 
The Government of Western Australia has embarked on a comprehensive reform of 
the State’s electricity sector. The electricity reform plan is a cautious program, which 
draws on market models and experiences from interstate and overseas and tailors 
these to the unique Western Australian conditions. 
 
A fundamental element of the reform package is the removal of impediments to 
competition and the encouragement of private investment in the electricity supply 
industry, while retaining public ownership of existing assets. 
 
The Electricity Industry Act 2004 (WA), which received Royal Assent on 23 April 
2004, provides the legal framework for the reform of the electricity industry. It creates 
a wholesale electricity market, establishes an independent licensing regime and 
Tariff Equalisation Fund, provides for the development of an electricity access code 
and grants the heads of power to develop measures to protect customers in the new 
market. 
 
The Electricity Industry Act 2004 (WA) has addressed substantial issues which were 
previously weaknesses of the legislative and regulatory framework.  It provides for:   

• independent oversight of access arrangements and network charges; 

• significant entry to the market of new generators or retailers; 

• a market for the sale of uncontracted electricity; and 

• incentives for Western Power Corporation (Western Power), the Government-
owned electricity utility, which is currently vertically integrated, to contract with 
other producers. 

 
The electricity reform program aims to introduce competition to the electricity industry 
in Western Australia, enhance investment in infrastructure, set the foundation for 
lower prices, promote economic growth, create new jobs and improve service 
delivery to all consumers.   
 
Substantial progress has been made in the implementation of the reform plans. The 
key features of the Western Australian Government’s electricity reform agenda, and 
progress towards their implementation, are outlined below. 
 
 
2.1.1. Restructure of Western Power Corporation 
 
A central component of the Government’s electricity reform is the establishment of 
four new energy businesses to deliver the range of services currently provided by 
Western Power (the dominant participant in the electricity industry) as an integrated 
utility. 
 
This aspect of the electricity reform package was to be given legislative effect 
through the Electricity Corporations Bill 2003 (WA). 
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Despite strong support for this element of the reform agenda from a wide range of 
stakeholders, in March 2004 the Government concluded that the restructure was 
unlikely to secure Parliamentary support and decided to suspend the legislation until 
support from the Legislative Council was evident.  
 
In April 2005, Cabinet approved the introduction of the Electricity Corporations Bill 
2005 (WA) in Parliament to recommence the process of restructuring Western Power 
and the establishment of four successor entities, namely the Generation, Networks, 
Regional Power and Retail Corporations. 
 
Pending the passage of legislation in both Houses of Parliament, it is expected that 
the restructure of Western Power will be completed by 31 March 2006.  
 
 
2.1.2. Wholesale Electricity Market 
 
The establishment of new wholesale electricity market arrangements will have a 
significant impact on the electricity industry within the South West Interconnected 
System (SWIS), the largest interconnected network in Western Australia, which is 
largely owned by Western Power. 
 
It is intended that this market be fully operational from 1 July 2006. 
 
A key feature of the wholesale electricity market is the establishment of the 
Independent Market Operator (IMO) in December 2004, with responsibility for: 

• forecasting of longer-term demand, supply and generating plant requirements; 

• operation and settlement of the Reserve Capacity Mechanism and the Short 
Term Energy Market (described below); 

• processing of applications from parties seeking to participate in the market; 

• administration of the Wholesale Electricity Market Rules, including oversight of 
rule changes and monitoring of market participants’ compliance with the rules; 
and 

• support of the Economic Regulation Authority (Authority) in its market 
surveillance role. 

 
The IMO is an independent entity with no commercial interest in the market and no 
connection with Western Power. This will ensure transparency, fairness and 
confidentiality (where necessary) in the implementation of these processes.   
 
The IMO is taking up its functions progressively, as the various elements of the 
market are implemented.  
 
The major mechanism for trading energy within the new wholesale electricity market 
will be through bilateral contracts between a supplier and a purchaser. 
 
The IMO will play no part in the formation of bilateral contracts. However, participants 
will be required to submit the quantities (not prices) of their bilateral schedules to the 
IMO. 
 
The wholesale bilateral contract market will be complemented by the establishment 
of a Short Term Energy Market (STEM), which will provide an auction process 
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through which electricity buyers and sellers will be able to adjust their wholesale 
electricity trading contract positions. 
 
This will enable participants to accommodate the impacts of, for instance, weather 
forecast changes or generation plant maintenance. It will also provide an opportunity 
for trading where it is economic to do so, thereby reducing overall electricity costs. 
 
The IMO will also be responsible for determining and securing the quantity of 
generating plant and demand side management capability required to meet forecast 
future electricity demand for the SWIS. It will do this via a Reserve Capacity 
Mechanism, which ensures that there is adequate capacity available each year to 
meet system peak demand plus a reserve margin. 
 
Owners of generating plant and demand side management providers will be able to 
have their facilities certified by the IMO and receive “capacity credits”. Retailers and 
large loads buying from the wholesale market will be required to acquire capacity 
credits to cover their share of the total system requirement. 
 
When there is a forecast shortfall in supply, the IMO will encourage new facilities to 
be built by offering to purchase capacity credits through an auction process. 
 
Retailers who have been unable to buy sufficient credits from generators or demand 
side management providers to meet their obligations will be required to purchase any 
shortfall from the IMO. 
 
 
2.1.3. Access Regime 
 
The Electricity Networks Access Code 2004, which was gazetted on 30 November 
2004, provides for a regulatory framework to enable generators, electricity retailers 
and large loads to obtain access to services provided by way of regulated networks 
in the State. 
 
The objective of the Access Code is to promote the economically efficient investment 
in, and operation and use of, networks and services of networks in Western Australia 
with the purpose of promoting competition in markets both upstream and 
downstream of the networks and facilitating private investment in the electricity 
supply industry. 
 
The Electricity Corporation Act 1994 (WA) will deal with the phasing-out of the old 
regulatory regime. 
 
In particular, section 95A of the Electricity Corporation Act 1994 (WA) provides for a 
transitional mechanism that will enable the Minister to declare that a specified 
relevant provision does not have effect on or after a specified day. 
 
The new Access Regime, which is the subject of this application, is discussed in 
detail in sections 3 and 4 of this application. 
 
 
2.1.4. Licensing Regime 
 
The effective regulation of a competitive Western Australian electricity industry 
requires the commercial licensing of participants.   
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The licensing regime will regulate the generation, transmission, distribution and 
retailing sectors and will replace the current authorisation of electricity suppliers 
under the Electricity Act 1945 (WA). 
 
Pursuant to Part 2 of the Electricity Industry Act 2004 (WA), the Authority will become 
the licensing body for participants in the electricity market. 
 
The licenses will contain mandatory provisions to, for example: 

• ensure minimum levels of customer service standards and overall network 
performance standards; and 

• enforce components of the customer protection framework outlined below. 
 
 
2.1.5. Opportunities for Sustainable Energy 
 
The structure of the proposed new electricity market has been carefully designed to 
remove existing impediments to sustainable energy and to ensure that renewable 
energy, energy efficiency and demand side management have access to 
opportunities to participate in the new market on an equitable basis. 
 
Key initiatives to enhance opportunities for sustainable energy include the following: 

• A transitional Top-Up and Spill balancing service has addressed many of the 
problems facing renewable energy generators under previous balancing 
arrangements. 

• The design of the market will accommodate the intermittent nature of wind 
generation. 

• Provision of a head of power for a license condition will require electricity 
retailers to test the WA market when procuring renewable energy or Renewable 
Energy Certificates. 

• Two studies will be undertaken to maximise sustainable energy opportunities 
flowing from electricity reform. 

 
 
2.1.6. Reduction of Contestability Threshold 
 
On 1 January 2005 the contestability threshold fell to 5.7 kWh (the previous threshold 
was 300 MWh). There are approximately 10,000 additional contestable customers in 
this category, taking the total number of contestable customers in WA to 
approximately 14,000.  
 
Small customers below the 5.7 kWh threshold will remain franchise customers of 
Western Power. 
 
A decision by Government on further reductions to the contestability threshold has 
yet to be made, pending establishment of the wholesale electricity market for the 
SWIS. 
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2.1.7. Customer Protection Mechanisms 
 
The first Western Australian Electricity Customer Service Code – namely the Code of 
Conduct (for the Supply of Electricity to Small Use Customers) (Code of Conduct) – 
was approved by the Minister for Energy on 31 December 2004.  
 
The Code of Conduct establishes minimum service standards for the supply of 
electricity to customers who consume less than 160 MWh per year. It covers issues 
such as connection, disconnection and reconnection, billing, payment, marketing, 
dispute resolution and the provision of information to customers. 
 
A Gas Industry Ombudsman scheme was established in May 2004. Electricity is 
currently being added to the scheme to create an Energy Ombudsman scheme. 
This scheme will apply to 1.4 million electricity and gas customers. 
 
The new Energy Ombudsman will be established in July 2005, with responsibility for 
resolving disputes on matters such as electricity supply or failure to supply, billing, 
administration of credit and payment services, land access and marketing issues. 
 
 
2.1.8. Uniform Tariff 
 
The State Government is committed to maintaining the uniform tariff policy which 
ensures that electricity customers outside the SWIS pay the same as tariff customers 
within the SWIS, regardless of their location.  However, as the cost of supply in many 
areas outside the SWIS is greater than the revenue received, a Tariff Equalisation 
Fund will be established to enable the future Regional Power Corporation to maintain 
tariff protection outside the SWIS. 
 
Funding for the Tariff Equalisation Fund is to be derived from network access 
charges for the SWIS.   
 
 
2.2. FUNCTIONS OF RELEVANT PARTIES 
 
This section provides an overview of the roles of some of the key players in the 
current electricity industry in Western Australia, in particular in relation to the new 
Access Regime. 
 
 
2.2.1. Minister for Energy 
 
The responsibilities of the Minister for Energy under the new Access Regime include 
the following: 
 
(a)  Establishment of the Access Code 
 
Part 8 of the Electricity Industry Act 2004 (WA) requires the Minister to establish a 
code for the purpose of: 

• providing access to services of networks; and 

• giving effect to the relevant principles of the National Competition Principles 
Agreement in respect of the provision of access to services of networks. 
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Section 107(3) of the Electricity Industry Act 2004 (WA) requires the Access Code “to 
be laid before each House of Parliament within 6 sitting days of that House next 
following publication of the Code in the Gazette”. 

 
Section 107(4) sets out that “Notice of motion to disallow the Code or any part of 
the Code may be given in either House of Parliament within 10 sitting days of that 
House after the Code has been laid before it under subsection (3)”. 
 

The Access Code was tabled in Parliament on 30 March 2005. 
 

(b) Amendment and Replacement of the Access Code 
 
The Minister may: 

• amend the Access Code; or 

• repeal and replace it. 
 
To ensure the transparency of this process, section 108(1) of the Electricity Industry 
Act 2004 (WA) requires the Minister to undertake public consultation prior to 
exercising this power. 
 
Further, pursuant to section 110, if the Minister considers that a proposed 
amendment or replacement of the Access Code may affect a network service 
provider, the Minister must consult with the network service provider. 

 
Section 110 also enables a network service provider to make submissions to the 
Minister to request that the Access Code be amended (or repealed and replaced) in 
the event that the network service provider considers that the Access Code (or a 
provision of it) has, as a result of altered circumstances, become unreasonable or 
inappropriate in its application to the network service provider. 

 
(c) Coverage Decisions 
 
The Minister for Energy is the decision-maker with regard to coverage and must 
undertake a two-stage assessment process that is both public and transparent before 
making a decision on a coverage matter. 
 
The Minister is required to have regard to the Access Code objective and consider, 
and answer in the affirmative, a series of questions that are set out in section 3.5 of 
the Access Code. The questions are as follows: 

 
1. Would access (or increased access) to covered services provided by means of 

the network promote a material increase in competition in at least one market 
(whether or not in Western Australia) other than the market for the covered 
services provided by means of the network? 
 

2. Would it be uneconomic for anyone to develop another network to provide the 
covered services provided by means of the network? 

 
3. Would access (or increased access) to the covered services provided by means 

of the network not be contrary to the public interest? 
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2.2.2. Office of Energy 
 
The Office of Energy is the Government agency tasked with the development and 
implementation of energy policy in Western Australia. 
 
The Office of Energy was responsible for the drafting of the Access Code, which 
included extensive consultation with key stakeholders and the general public, and 
played a significant role in facilitating a balanced agreement between network service 
providers and industry during the Access Code development process. 
 
 
2.2.3. Economic Regulation Authority 
 
The Authority is a statutory body established under the Economic Regulation 
Authority Act 2003 (WA) and is responsible for the administration of regulatory 
functions in electricity, gas, rail and water. 
 
The Authority assumed the responsibility to administer the Access Code following its 
gazettal on 30 November 2004. 
 
The Authority’s functions in relation to the electricity industry include the: 

(a) approval of access arrangements for regulated networks; 

(b) approval of technical rules under the Access Code; 

(c) drafting/approval of ringfencing rules;  

(d) monitoring of service standard performance of regulated networks; 

(e) issue, amendment, monitoring and enforcement of licences; and 

(f) monitoring of the operation of the wholesale electricity market. 
 
 
2.2.4. Western Power Corporation 
 
The dominant participant in the Western Australian electricity industry is Western 
Power Corporation, which was established on 1 January 1995 under the Electricity 
Corporation Act 1994 (WA), when the former State Energy Commission of Western 
Australia (SECWA) was split into two separate Government-owned electricity and 
gas utilities. 
 
Since its establishment, Western Power has been progressively exposed to 
competition through the provision of open access rights to its transmission and 
distribution systems to allow private generators to supply electricity to contestable 
customers 
 
Western Power is the major generator, transmitter, distributor and retailer of 
electricity in the State.  
 
It serves its approximately 867,000 industrial, commercial and residential customers 
via the SWIS, the North West Interconnected System (NWIS) and a number of 
regional (isolated) power systems. 
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Western Power owns four major and 24 smaller power stations, with a total 
generating capacity of 3,500 MW. This equates to 56 per cent of the electricity 
generation capacity in the State. 
 
Western Power’s network in the SWIS is the only covered network from the Access 
Code commencement date. However, as stated above, an interested party may 
make a coverage application for any other network under Chapter 3 of the Access 
Code.  
 
The Access Code uses a “propose and approve” model. The first Access 
Arrangement for Western Power’s network in the SWIS is due to be submitted by 
Western Power on 24 August 2005 and approved by the Authority in 2006. 

 
 

2.3. ELECTRICITY INFRASTRUCTURE IN WESTERN AUSTRALIA 
 
Infrastructure of the electricity supply industry in Western Australia comprises the 
following distinct electricity networks systems: 

• the SWIS; 

• the NWIS; and 

• twenty-nine regional, non-interconnected power systems. 
 
The geographical coverage of these systems is represented in the Electricity 
Infrastructure Map provided on page 16. 
 
 
2.3.1. The South West Interconnected System 
 
(a) Networks 
 
The SWIS supplies the south west of the State and communities north to Kalbarri, 
south to Albany and east to the Goldfields and the majority of the network is owned 
and operated by Western Power. 
 
Western Power’s network in the SWIS is interconnected with: 

• a 132 kV transmission network owned by Southern Cross Energy, which runs 
between Boulder and Kambalda; and 

• a 900 metre transmission line owned by IPM LLP at Kwinana. 
 
The SWIS is the largest and most significant interconnected system in Western 
Australia in terms of its geographical span, the amount of electricity it transmits and 
distributes, and its number of users and end consumers. It contains more than 140 
major substations, 6,000 km of transmission lines (66 kV and greater) and over 
64,000 km of high voltage distribution lines (33 kV and lower).  
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Table 1 –  Western Power’s transmission lines and distribution network in the 

SWIS, current at October 2004 
 
 
Transmission lines Overhead  Underground  
330 kV (km) 775  
220 kV (km) 852  
132 kV (km) 4,229 11 
66 kV (km) 1,364 22 
Distribution lines Overhead Underground  
High voltage mains (km) 58,640 3,346 
Low voltage mains (km) 9,800 8,215 
Total transformer capacity (MVA) 5,014  
Streetlights 189,508  
 
 
 
(b) Generation 
 
Generation in the SWIS is mainly provided by: 

• four coal-fired power stations (namely Collie, Muja, Kwinana and Worsley); and 

• eleven gas-fired power stations (Alcoa Kwinana, Alcoa Pinjarra, Alcoa Wagerup, 
Kwinana, Mission Energy, Cockburn,  Mungarra,  Parkeston, Pinjar, South West 
Co-generation Joint Venture and Southern Cross Energy). 

 
The installed capacity in the SWIS is approximately 4,158 MW. Table 2 provides an 
overview of the main generators (over 10 MW) installed across the SWIS. 
 
In order to meet the growing demand in the SWIS, the following two processes are 
currently being undertaken to procure additional generation capacity: 
 
• Stage 2 Power Procurement 
 

The Stage 2 Power Procurement is a statutory process being conducted by 
Western Power to secure 300 MW of base load generation capacity for the 
SWIS by late 2008.   

 
A government steering group consisting of the Coordinator of Energy, the Under 
Treasurer, the State Solicitor and the Minister for Energy’s Chief of Staff 
oversees the process.  
 

• Reserve Capacity Mechanism 
 

The Reserve Capacity Mechanism has been developed to ensure that an 
appropriate level of system security and reliability is maintained in the SWIS. 
 
As part of the Reserve Capacity Mechanism, in October 2004, the Minister for 
Energy launched a request for Expressions of Interest for the provision of 
reserve capacity into the SWIS by 2007/08. 
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Fourteen companies submitted Expressions of Interest. The total quantity of 
capacity offered was 2,742.6 MW, which is well above the forecast requirement 
of up to 420 MW.  

 
A Reserve Capacity Auction will be conducted in 2005. 
 
The Reserve Capacity Mechanism represents a major step from the 
procurement of capacity by the State to the procurement of generation by an 
independent body (the Independent Market Operator), and is intended to 
promote private investment in generation.  
 
The Reserve Capacity Mechanism, the Access Code and this application for 
certification of the Western Australian Access Regime are key elements of the 
State Government’s strategy to facilitate the uptake of private investment in the 
Western Australian generation sector. 

 
 
 
Table 2 –  Installed capacity in the SWIS (power stations > 10 MW), current at 

October 2004 
 
 

Station name Owner/operator Fuel Capacity 
MW  

Muja Western Power Coal 1,040 
Kwinana Western Power Coal, gas & oil 901 
Pinjar Western Power Gas & distillate 586 
Collie Western Power Coal 330 
Cockburn Western Power Gas 240 
Worsley Worsley Alumina Coal (cogeneration) 128 

Kwinana Perth Power Partnership 
(formerly Mission Energy) Gas (cogeneration) 120 

SWJV South-West Joint Venture Gas (cogeneration) 120 
Mungarra Western Power Gas 112 
Kalgoorlie Goldfields Power Gas 110 
Wagerup Alcoa Gas (cogeneration) 98 
Pinjarra Alcoa Gas (cogeneration) 95 
Kalgoorlie Southern Cross Energy Gas 76 
Kwinana Alcoa Gas (cogeneration) 61 
Kalgoorlie Western Power Distillate 60 
Kwinana Tiwest Western Power Gas (cogeneration) 36 
Albany  Western Power Wind 22 
Geraldton Western Power Distillate 21 
  Total 4,158 
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(c) Electricity Demand 
 
Over the past four years, energy consumption in the SWIS has grown on average by 
2.7 per cent per annum. Aggregate energy “sent-out” for the 2003/04 financial year 
was 13,742 GWh. 
 
The SWIS supplies electricity to approximately 840,000 retail customers, the majority 
of whom are located in the Perth metropolitan area.  
 
A number of mining and mineral processing loads, which are supplied by on-site 
generation, are also connected to the system.   
 
Since about 1987, peak demand in the SWIS occurs in summer, principally as a 
result of cooling requirements. The peak demand is approximately 3,000 MW. 
 
 
2.3.2. The North West Interconnected System 
 
(a) Networks 
 
The NWIS supplies major towns in the Pilbara region of Western Australia, including 
Port Hedland and Karratha.  
 
Western Power’s Pilbara Power Division is responsible for the transmission, 
distribution and retail of electricity to customers through the NWIS. Western Power 
provides electricity to residential and commercial customers (excluding resource 
companies) in the Pilbara by purchasing power from private generators in the region. 
 
(b) Generation 
 
The NWIS has a total generation capacity of 400 MW. The generation plants are 
privately owned and predominantly fuelled by natural gas. 
 
The main private generators in the NWIS are: 

• Hamersley Iron at Dampier (120 MW); 

• Robe River Iron Associates at Cape Lambert (105 MW); and 

• Alinta at Port Hedland (175 MW). 
 
 
2.3.3. Non-Interconnected Systems 
 
Twenty-nine smaller, regional isolated power systems supply electricity to remote 
towns and mining operations throughout the State. 
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SECTION 3 
  OVERVIEW OF THE 

WESTERN AUSTRALIAN ELECTRICITY 
NETWORKS ACCESS REGIME 

 
 
 
3.1. THE ELECTRICITY INDUSTRY ACT 2004 

 
The cornerstone of the fundamental reform of the electricity industry was set with the 
tabling of comprehensive energy reform legislation in Parliament in October 2003. 
 
The Electricity Industry Act 2004 (WA) was passed by Parliament in April 2004, 
paving the way for the establishment of a wholesale electricity market, customer 
protection mechanisms, licensing arrangements to facilitate market entry and an 
independently regulated Access Code for the State’s electricity networks (under Part 
8 of the Act). 
 
Sections 104(1) and 107 of the Electricity Industry Act 2004 (WA) provide the legal 
basis for the development of the Access Code. These provisions specify that the 
Access Code is made by the Minister for Energy and is subsidiary legislation. 
 
 
3.2. THE ELECTRICITY CORPORATION ACT 1994 
 
In order to ensure a smooth transition to the new regulatory framework established 
under the Access Code, section 95(A) of the Electricity Corporation Act 1994 (WA) 
provides for a mechanism to enable the Minister for Energy to declare, by instrument 
published in the Government Gazette, that a specific provision of relevant legislation 
does not have effect on or after a specified day.  
 
The Minister may only make such a declaration if the matters to which the relevant 
provision relates are adequately dealt with, or will be dealt with, under: 

• Part 8 of the Electricity Industry Act 2004 (WA) and the Access Code; or  

• Part 9 of the Electricity Industry Act 2004 (WA) and the regulations made and 
the market rules established under that Part. 

 
Further, section 15.1 of the Access Code provides the Minister with a safeguard 
mechanism to deal with any difficulties that may arise in the transition from the old 
regulatory arrangements to the new Access Regime. 
 
 
3.3. THE ACCESS CODE 

 
The Access Code was gazetted, and thus came into operation, on 30 November 
2004. It sets out a detailed but high-level framework to govern third party access to 
covered networks.  
 
In addition to determining a framework for the regulation of third party access, the 
Access Code will govern and promote the economically efficient investment in, and 
operation and use of, covered networks and the services they provide. 
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The development of the Access Code was based on: 

• the principles contained in the National Competition Principles Agreement;  

• analysis of experiences with access to electricity networks in other Australian 
jurisdictions; and 

• experience with the uniform Gas Pipelines Access Law. 
 
In addition, consideration has been given to the Productivity Commission’s 
recommendations in its inquiry into the operation of the national gas access regime. 
 
In developing the Access Code, particular attention was paid to the balancing of the 
interests of service providers and users, and to providing sufficient flexibility to allow 
for negotiated outcomes between the network service provider and access users to 
occur. 
 
In addition, whilst being a comprehensive regulatory regime, the “propose and 
respond” model adopted in the Access Code provides significant flexibility and 
discretion to both network service providers and the Authority, the regulatory body 
tasked with its administration, to negotiate efficient Access Arrangements. 
 
 
3.3.1. Consultation Process 
 
Drafting of the Access Code started in November 2003. Since then, industry and 
government stakeholders have provided extensive input into its development and 
implementation through an Access Code Development Committee, which was 
established in December 2003. Broader consultation was also conducted through a 
public forum, which was attended by a NCC officer, and a public consultation 
process. 
 
The Access Code Development Committee, which was chaired by the Office of 
Energy, comprised senior representatives from industry and government, including: 

• Alcoa; 

• Alinta; 

• the Department of Treasury and Finance; 

• Hamersley Iron/Rio Tinto; 

• the Office of Energy; 

• Perth Energy; 

• Stanwell; 

• TransAlta; 

• the Water Corporation; 

• Wesfarmers Energy; and 

• Western Power. 
 

The members of the Access Code Development Committee were selected so as to 
represent key interests and to ensure that the Access Code met the needs of those 
who would be subject to it, whilst delivering an equitable and efficient access regime. 
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The Access Code Development Committee held a total of 15 meetings from its 
establishment until October 2004 to consider and resolve issues related to the 
development of the Access Code. During this time, there was also regular 
consultation with the Authority – the intended administrator of the Access Code – on 
procedural matters. 
 
Workshops and briefing sessions on the Access Code were held on 25 November 
2003 and 4 March 2004. Invitations were extended to members of the Access Code 
Development Committee, industry stakeholders, and interested parties from the 
Chamber of Commerce and Industry, the Chamber of Minerals and Energy and the 
Independent Power Advisory Group. The March 2004 workshop was also advertised 
in The West Australian newspaper. 
 
In early April 2004, a representative of the Office of Energy met with the NCC to 
discuss the certification process and provide the NCC with a draft of the Access 
Code. 
 
A six-week public consultation on Draft 6.0 of the Access Code was undertaken 
between 5 April 2004 and 14 May 2004. A total of nine submissions were received 
from industry, government and lobby groups.  The Office of Energy examined each 
submission and formulated responses to each specific comment. The comments and 
responses, including proposals to amend the Access Code to reflect submissions, 
were considered by the Access Code Development Committee and later made 
publicly available. 
 
During this six-week public consultation process, a public forum was held on 4 May 
2004 to provide interested parties with the opportunity to raise questions and offer 
comments on the Access Code. A representative of the NCC was present at the 
public forum. A record of the questions raised and the answers provided at the forum 
was made publicly available on the Office of Energy website.  
 
In October 2004, the Access Code Development Committee reached an agreement 
on each of the issues raised during the consultation process and final drafting of the 
Access Code commenced. 
 
The Access Code Development Committee and the Electricity Industry Reference 
Group (a group comprising senior representatives of the electricity industry – 
including electricity generators, network operators and retailers – and established to 
provide input into the electricity industry reform process in Western Australia) 
indicated their support of the final draft of the Access Code. 
 
The Access Code was gazetted on 30 November 2004. 
 
 
3.3.2. Regulated Networks 
 
Whilst the SWIS is a “covered” network from the Access Code commencement date, 
other networks will not be covered unless an application is made and the Minister, 
considering a range of issues, determines that coverage is warranted. 
 
Subchapter 3.3 sets out the process by which a coverage application in respect of 
other electricity networks and subsequent decision regarding coverage may be 
made. 
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3.3.3. How Does the Access Code Work 
 
The Access Code is based on a “propose and approve” model that requires network 
service providers to propose an Access Arrangement and have it approved by the 
Authority. 
 
The Access Code requires the Access Arrangement to set out matters such as the 
services to be regulated, service standard benchmarks, pricing methods, prices for 
access, standard terms of access for regulated services, the Capital Contributions 
Policy, and the Applications and Queuing Policy. 
 
The Access Arrangement approval process is comprehensive, transparent and 
includes at least two public consultation phases. The approval process is described 
in detail in section 4.2.2(b) of this application. The ability of the Authority to approve 
extensions of time to itself or the network service provider in the process is strictly 
limited. 
 
Upon its approval, the Access Arrangement will form the framework under which 
access seekers will negotiate and contract with network service providers to use the 
electricity network. It will also provide a means to address information asymmetries 
and constrain the market power of the owners. 
 
 
3.3.4. The Access Code Chapter by Chapter 
 
The following provides a broad overview of the Access Code. More details on the 
principles incorporated in the Access Code, and the way it complies with the National 
Competition Principles Agreement, are provided in section 4 of this application. 
 
• Chapter 1 – Introductory 
 

Chapter 1 deals with the rules to be followed in the interpretation of the Access 
Code and defines terms used throughout the document. 

 
• Chapter 2 – General Principles 

 
This chapter sets out the general principles of the Access Code (including the 
obligation to provide access and the importance of negotiated outcomes), and 
the guiding objective to be considered by a decision-maker whenever making a 
decision under the Access Code. 

 
• Chapter 3 – Coverage 

 
Chapter 3 outlines the process through which the Minister is to decide whether 
network infrastructure facilities are to become covered (regulated) or are to 
cease to be covered by the Access Code, and the manner in which the decision 
is to be published and come into effect. 

 
Only the portions of the SWIS owned by Western Power will be covered from the 
Access Code commencement date. 

 
 
 
 



 

 21

Subchapter 3.1 – Covered Networks 
 
Subchapter 3.1 indicates what networks are subject to the provisions of the 
Access Code. 

 
Subchapter 3.2 – Criteria for Coverage 
 
This subchapter outlines which criteria the Minister is to consider in making a 
coverage decision. 
 
Subchapter 3.3 – Coverage Process 
 
Subchapter 3.3 sets out the process that must be followed with regard to an 
application for coverage. 
 
Subchapter 3.4 – Revocation of Coverage 
 
This part of the Access Code sets out the process that must be followed in 
relation to an application for revocation of coverage. 
 
Subchapter 3.5 – Miscellaneous 
 
This subchapter covers matters such as the advertising and publication of 
coverage decisions, the automatic coverage of network augmentations and the 
process to notify network modifications. 

 
• Chapter 4 – Access Arrangement: Approval and Review 

 
This chapter details the mechanism for approval and review by the Authority of 
Access Arrangements lodged by network service providers, and the matters to 
which the Authority is to have regard in deciding whether to give its approval. 

 
Subchapter 4.1 – Approval Process 
 
This section outlines the process for approval of an Access Arrangement. 
 
Subchapter 4.2 – Criteria for Approval 
 
Subchapter 4.2 sets out the criteria that the Authority is required to consider 
when assessing a proposed Access Arrangement. 
 
Subchapter 4.3 – Revision and Review 
 
This subchapter deals with the processes to revise and review an Access 
Arrangement. 
 
Subchapter 4.4 – Miscellaneous 
 
Subchapter 4.4 relates to matters such as the treatment of late submissions, the 
non-confidential nature of certain documents, the ability of the Authority to draft 
and approve its own Access Arrangement if no proposed Access Arrangement is 
submitted, the ability of the Authority to draft interim Access Arrangements in the 
event of delay and the extension and suspension of deadlines.  
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• Chapter 5 – Access Arrangement: Content 
 

Chapter 5 lists the matters that must be covered by an Access Arrangement. 
Additionally, it outlines the requirements that each element of an Access 
Arrangement must satisfy in order to be approved. 

 
• Chapter 6 – Price Control 

 
Chapter 6 provides for the setting of the overall level of tariffs for a covered 
network. It also provides for the measurement of costs and for the determination 
of the value of the assets that form the network. 

 
Subchapter 6.1 – Price Control 
 
This subchapter outlines the form of price control that an Access Arrangement 
may contain and deals with the price control objectives and the way in which the 
target revenue is to be calculated. 
 
Subchapter 6.2 – Calculation of Service Provider’s Costs 
 
Subchapter 6.2 deals with the way in which the service provider’s approved total 
costs must be calculated (to the extent that this is necessary to determine the 
target revenue). 
 
Subchapter 6.3 – Service Provider May Seek Approval for Costs 
 
This section of the Access Code relates to the service provider’s ability to apply 
to the Authority, and for the Authority to determine, whether actual or forecast 
new facilities investments made or proposed by the service provider meet the 
new facilities investment test. It also deals with the ability of the service provider 
to seek the Authority’s approval of non-capital costs.  

 
• Chapter 7 – Pricing Methods 

 
This chapter provides a framework for the derivation of tariffs for specific users 
across and within reference services. 

 
• Chapter 8 – Price Lists 
 

This chapter sets out the process to be followed where an approved Access 
Arrangement includes a requirement for annual approval of a price list by the 
Authority. 

 
• Chapter 9 – Regulatory Test 

 
Chapter 9 provides for a test that must be satisfied for any proposed network 
augmentation above a threshold level (referred to as a “major augmentation”). 
This test involves the assessment of the proposed major augmentation against 
alternative options, such as embedded generation and demand side 
management. The purpose of this test is to ensure that the most efficient option 
is implemented. 
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Subchapter 9.1 – Introductory 
 
Subchapter 9.1 deals with a number of matters related to the regulatory test 
including its objectives, the definition of “regulatory test”, the Authority’s ability to 
make a determination on whether an augmentation is a major augmentation 
(and therefore subject to the application of the regulatory test) and the 
requirement for the service provider to make information available. 
 
Subchapter 9.2 – Regulatory Test Process 
 
This subchapter outlines the process to be followed when undertaking the 
regulatory test. 
 
Subchapter 9.3 – Anti-Avoidance Provisions 
 
The anti-avoidance provisions set out the process for the Authority to deal with 
situations where the service provider engages in conduct with the purpose of 
avoiding or frustrating one of the key objectives of the regulatory test, which is to 
ensure that, before a service provider commits to a proposed major 
augmentation to a covered network, the major augmentation is properly 
assessed to determine whether it maximises the net benefit after considering 
alternative options. 

 
• Chapter 10 – Dispute Resolution 

 
This chapter gives power to the Arbitrator to hear and resolve disputes under the 
Access Code. It also outlines the procedures to be followed by the Arbitrator, the 
matters that must be taken into account and the orders that may be made. 

 
Subchapter 10.1 – Introduction 
 
Subchapter 10.1 sets out that the Commercial Arbitration Act 1985 (WA) does 
not apply to proceedings under Chapter 10 of the Access Code and deals with 
the procedural rules that apply in respect of an access dispute. 
 
Subchapter 10.2 – Access Disputes 
 
This subchapter outlines the process to notify, hear and make an award in 
relation to an access dispute. 
 
Subchapter 10.3 – Application of the Regulatory Test in an Arbitration 
 
Subchapter 10.3 determines the way in which the regulatory test must be 
applied in an arbitration. 
 
Subchapter 10.4 – Contractual Disputes 
 
This section deals with the jurisdiction of the Arbitrator and the procedural rules 
to apply in relation to contractual disputes. 
 

• Chapter 11 – Service Standards 
 

Chapter 11 deals with the requirement for network service providers to comply 
with service standards, the role of the Authority in monitoring service standards 
and the imposition of penalties for their breach. 
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• Chapter 12 – Technical Rules 

 
This chapter sets out a mechanism for the establishment of a set of Technical 
Rules for a network and the objectives to be achieved by the Authority in 
approving the Technical Rules proposed by a service provider. 

 
• Chapter 13 – Ringfencing 

 
This chapter sets out the obligations of a network service provider in respect of 
the separation of the functions and business of providing access to networks 
from its other functions and services, and the ability of the Authority to develop 
rules to achieve the ringfencing objectives efficiently and effectively. 

 
• Chapter 14 – Administration and Miscellaneous 

 
Chapter 14 deals with issues related to the disclosure and use of confidential 
information, the obligation imposed on the service provider to maintain a 
package of information relating to the network, the requirement for the Authority 
to maintain a list of interested persons and a public register, and other 
administration matters. 

 
• Chapter 15 - Transitional 

 
This chapter deals with the Minister for Energy’s ability to make determinations 
on transitional matters, and the requirement for Access Arrangements to be 
compatible with the Wholesale Electricity Market and changes made to the 
threshold for contestability. 

 
• Appendices 

 
The appendices provide a flowchart of the Access Arrangement approval 
process, the procedural rules for arbitration, the matters to be addressed by the 
Technical Rules and the general process for public consultation. 

 
In addition, the appendices include three “models”, in respect of: 

• access contract terms and conditions (Model Standard Access Contract); 
• procedures for third-parties to apply for access and for the service provider 

to process such applications (Model Applications and Queuing Policy); 
and 

• methods to determine whether a user should be required to make a capital 
contribution in respect of a network augmentation, and the terms and 
conditions of such contribution (Model Capital Contributions Policy).  

 
The inclusion of models is one of the innovative aspects of the Access Code. 
The models will serve two purposes: 

 
1. If a network service provider chose to lodge the model without material 

amendment as part of its submission of an Access Arrangement, it would, 
provided it met any obligations placed on the service provider, be 
guaranteed approval for this component of the Access Arrangement by the 
Authority. 
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2. The models will also act as a benchmark for the Authority to consider the 
proposals of the network service provider on these matters, in the situation 
where a network service provider chose to depart from the models. 

 
 
3.3.5. Electricity Regulatory Requirements and the Access Code 
 
A diagrammatical representation of the interrelationship between the Access Code 
and other electricity regulatory requirements in Western Australia is provided on 
page 26. 
 
 
3.4. DESCRIPTION OF THE SERVICE 
 
Western Australia requests that the NCC make a recommendation to the 
Commonwealth Minister that the Access Regime is an effective access regime under 
Part IIIA of the TPA in relation to each service, within the meaning of that term given 
in section 1.3 of the Access Code. 
 
“Service” is defined in the Access Code to mean a “covered service” or an “excluded 
service”. 
 
“Covered service” means a service in relation to the transportation of electricity 
provided by means of a covered network, including: 

(a) a connection service; or 

(b) an entry service or exit service; or 

(c) a network use of system service; or 

(d) a common service; or 

(e) a service ancillary to a service listed in paragraphs (a) to (d) above, 

but does not include an excluded service. 
 
“Excluded service” means a service in relation to the transportation of electricity 
provided by means of a covered network, including: 

(a) a connection service; or 

(b) an entry service or exit service; or 

(c) a network use of system service; or 

(d) a common service; or 

(e) a service ancillary to a service listed in paragraphs (a) to (d) above, 

which meets the following criteria: 

(f) the supply of the service is subject to effective competition; and 

(g) the cost of the service is able to be excluded from consideration for price control 
purposes without departing from the Access Code objective. 

 



             DRAFT 3 
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SECTION 4 
  THE WESTERN AUSTRALIAN 

ELECTRICITY NETWORKS ACCESS REGIME AND 
THE COMPETITION PRINCIPLES AGREEMENT  

 
 
 
4.1. SUBMISSION REGARDING COMPLIANCE WITH CLAUSE 6 OF THE 

COMPETITION PRINCIPLES AGREEMENT 
 
This section addresses the consistency of the Access Regime with each of the 
principles in clause 6 of the National Competition Principles Agreement, which are 
relevant under section 44M of the TPA to an assessment of the effectiveness of the 
Access Regime under Part IIIA of the TPA.   
 
The Access Code establishes a regime for third party access to certain electricity 
transmission and distribution networks in Western Australia. 
 
The Access Code aims to be, where appropriate given conditions prevailing in 
Western Australia: 

• consistent with the National Electricity Code and the National Third Party Access 
Code for Natural Gas Pipeline Systems; and 

• capable of certification as an effective access regime under Part IIIA of the TPA. 
 
The objective of the Access Code is to establish a framework for third party access to 
electricity transmission and distribution networks that promotes the economically 
efficient investment in, and operation and use of, networks and services of networks 
in Western Australia in order to promote competition in markets upstream and 
downstream of the networks. 
 
It is submitted that the Electricity Networks Access Regime should be certified 
because it: 

• complies with clauses 6(2) and 6(3) of the National Competition Principles 
Agreement; and  

• incorporates the principles set out in clause 6(4) of the National Competition 
Principles Agreement. 

 
Each of these matters is discussed further below. 
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4.2. CLAUSE 6 OF THE COMPETITION PRINCIPLES AGREEMENT AND HOW IT 
IS SATISFIED 

 
 
4.2.1. Clause 6(3) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Clause 6(3) sets out the types of infrastructure services, which if covered by a State 
or Territory access regime that incorporates the principles in clause 6(4), cannot be 
declared under Part IIIA of the TPA. In particular, clause 6(3)(a) states that an 
effective access regime should primarily cover services provided by infrastructure 
facilities which would not be economically feasible to duplicate. 
 
(a) Services Covered by the Access Regime 
 
Section 1.3 of the Access Code clearly defines the services that the Access Regime 
covers. 
 
The term “service“ is the highest-level concept that is used in the Access Code to 
refer to the full range of activities that are carried out by a service provider, the owner 
or operator of a network.  This includes both covered services and excluded services. 
 
The Access Regime applies to covered services. Within section 1.3 of the Access 
Code, a covered service is defined to be the transportation of electricity provided by 
means of a covered network, including: 

(a) a connection service; or 

(b) an entry service or exit service; or 

(c) a network use of system service; or  

(d) a common service; or 

 
Clause 6(3) 
 
For a State or Territory regime to conform to the principles set out in this 
clause, it should: 

 
(a) apply to services provided by means of significant infrastructure facilities 

where: 
 

(i) it would not be economically feasible to duplicate the facility; 
 

(ii) access to the service is necessary in order to permit effective 
competition in a downstream or upstream market; and 

 
(iii) the safe use of the facility by the person seeking access can be 

ensured at an economically feasible cost and, if there is a safety 
requirement, appropriate regulatory arrangements exist; and 

 
(b) incorporate the principles referred to in subclause (4). 
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(e) a service ancillary to a service listed in paragraphs (a) to (d) above. 
 
The Access Regime does not apply to what is defined in section 1.3 of the Access 
Code as an excluded service, where: 

• the supply of the service is subject to effective competition; and 

• the cost of the service is able to be excluded from consideration for price control 
purposes without departing from the Access Code objective.  

 
The Access Regime does not apply to the services described as excluded services 
as it is considered that: 

• the cost of coverage would outweigh its benefits; 

• no tangible benefits resulting from regulation under the regime are likely to flow 
to users and to the community generally;  

• the exclusion does not pose a barrier to access, as the excluded services are 
not integral to accessing the services covered by the regime; and 

• the excluded services are not integral to the achievement of the Access Code 
objective, which is to promote the economically efficient investment in, and 
operation and use of, networks and services of networks in Western Australia in 
order to promote competition in markets upstream and downstream of the 
networks. 

 
It is understood that, for an access regime to be certified as effective, in addition to 
providing the definition of the generic services that it applies to, it must also nominate 
specific services. 
 
Section 3.1 of the Access Code nominates the portions of the SWIS owned by 
Western Power as covered. The Access Code requires network service providers of 
covered networks to submit a proposed Access Arrangement to the Authority for 
approval within six months of the network being covered. 
 
The Access Code requires the Access Arrangement to nominate the specific services 
to which the Access Regime will apply. In particular, section 5.2 of the Access Code 
sets out that: 
 

“An access arrangement must: 

(a)  specify at least one reference service; and 

(b)  specify a reference service for each covered service that is likely 
to be sought by either or both of: 

(i)  a significant number of users and applicants; or 

(ii)  a substantial proportion of the market for services in the 
covered network; 

and 

(c) to the extent reasonably practicable, specify the reference 
services in such a manner that a user or applicant is able to 
acquire by way of one or more reference services only those 
elements of a covered service that the user or applicant wishes 
to acquire; and 

(d) for the covered network that is covered under section 3.1 – 
specify one or more reference services such that there is both: 
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(i) a reference service which enables a user or applicant to 
acquire an entry service at a connection point without the 
need to acquire a corresponding exit service at another 
connection point; and 

(ii) a reference service which enables a user or applicant to 
acquire an exit service at a connection point without the 
need to acquire a corresponding entry service at another 
connection point.” 

 
(b) Coverage – Threshold Criteria 
 
Section 103 of the Electricity Industry Act 2004 (WA) defines network infrastructure 
facilities (“networks”) as: 

 
“(a)  the electrical equipment that is used only in order to transfer 

electricity to or from an electricity network at the relevant point of 
connections including any transformers or switchgear at the 
relevant point or which is installed to support or to provide 
backup to that electricity equipment as is necessary for that 
transfer; and 

(b) the wires, apparatus, equipment, plant and buildings used to 
convey, and control the conveyance of, electricity, 

which together are operated by a person (a “network service 
provider”) for the purpose of transporting electricity from generators of 
electricity to other electricity networks or to end users of electricity.” 
 

There are two mechanisms under which networks may become covered and, as a 
consequence, subject to the obligations set out in the Access Code. They are:   
 
1. Coverage from the Access Code Commencement Date 
 
Section 3.1 of the Access Code states that only the portions of the SWIS owned by 
Western Power are a covered network from the Access Code commencement date. 
 
The SWIS is the largest and most significant interconnected system in Western 
Australia in terms of its geographical span, the amount of electricity it transmits and 
distributes, and its number of users and end consumers. It supplies electricity to 
approximately 840,000 retail customers, the majority of whom are located in the 
Perth metropolitan area, which has an estimated population of 1,433,217 (Australian 
Bureau of Statistics, June 2003). 
 
Western Power is the dominant participant in the electricity industry in Western 
Australia and owns and operates the majority of the SWIS. 
 
It was considered that, only in the portions of the SWIS owned by Western Power 
could it be stated with confidence that the coverage criteria were satisfied and that, 
consequently, they should be covered from the Access Code commencement date. 
 
Other networks, such as those located in the NWIS, were also considered for 
coverage. In particular, during the public consultation process undertaken in April 
2004 on Draft 6.0 of the Access Code, comment was sought as to whether other 
networks should be covered. Following consideration of the submissions received, it 
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was concluded that it would be unlikely that any other network satisfied the coverage 
criteria at that time. 

 
2. Coverage Following the Access Code Commencement Date 
 
A network may become covered after the Access Code commencement date where 
a person makes a coverage application in respect of the network and the Minister 
decides, under section 3.3 of the Access Code, that the network should be covered. 
 
The Minister for Energy is the decision-maker with regard to coverage and is required 
to undertake a two-stage assessment process that is both public and transparent. 
 
The draft and final decisions of the Minister in relation to the coverage of a network 
require the Minister to consider, and answer in the affirmative, a series of questions 
(coverage criteria) that are set out in section 3.5 of the Access Code.  These are: 
 
• Criterion 1 – “Would access (or increased access) to covered services provided 

by means of the network promote a material increase in competition in at least 
one market (whether or not in Western Australia) other than the market for the 
covered services provided by means of the network?” 

 
This test has been designed to ensure that the application of the Access Regime 
is limited to electricity networks that may become a “bottleneck” to competition in 
other markets. Coverage of these networks is intended to improve the conditions 
for effective competition in dependent markets both upstream and downstream. 

 
• Criterion 2 – “Would it be uneconomic for anyone to develop another network to 

provide the covered services provided by means of the network?” 
 

This criterion has been designed to ensure that the Access Regime applies only 
to facilities that exhibit natural monopoly characteristics. 

 
• Criterion 3 – “Would access (or increased access) to the covered services 

provided by means of the network not be contrary to the public interest?” 
 

This test has been included to ensure consistency with the declaration criteria 
set out in section 44G(2) of the TPA. More specifically, it reflects section 
44G(2)(f) of the TPA. 

 
While the clause 6 principles do not include a public interest criterion, it has 
been included to ensure greater alignment with the declaration criteria under 
section 44G(2) of the TPA. 

 
Additionally, in considering whether a network should be covered, under section 3.6 
of the Access Code the Minister must have regard to: 

• the geographical location of the network; and 

• the extent (if any) to which the network is interconnected with other networks. 
 
Despite the above, the Minister is not limited in the factors to which he/she may have 
regard and such factors may include the significance of the network infrastructure 
facility at the national, State or regional levels. However, any additional 
considerations do not function as additional coverage criteria. 
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The Access Code includes a process for any person to apply for revocation of 
coverage on the basis that the coverage criteria are no longer satisfied (see sections 
3.30 and 3.31). This will ensure that only the network service providers of those 
network infrastructure facilities that satisfy the coverage criteria are obliged to comply 
with the full requirements of the Access Code. 
 
Section 130 of the Electricity Industry Act 2004 (WA) provides for a process for 
administrative appeals and review of coverage decisions. The appeals body is the 
Western Australian Gas Review Board. 
  
(c) Safety and Technical Requirements 
 
Essential safety requirements are regulated by the Electricity (Supply Standards and 
System Safety) Regulations 2001 (WA), which set out minimum standards to ensure: 

• the safety of the public, consumers and electricity workers in the vicinity of 
electricity supply infrastructure; and  

• that consumers receive electricity supplies at acceptable standards of quality, 
reliability and metering accuracy.  

 
In addition to the requirements contained in the Electricity (Supply Standards and 
System Safety) Regulations 2001 (WA), and in response to stakeholders’ concerns 
about the potential for the safety and technical aspects of network access to be used 
as a barrier to entry, the Access Code requires network service providers of covered 
networks, and non-covered networks that are part of an interconnected system which 
contains one or more covered networks, to have a set of Technical Rules approved 
by the Authority (see Chapter 12 of the Access Code).  
 
The Authority may (and for the first Technical Rules, must) establish a Technical 
Rules Committee to advise it on the drafting and approval of Technical Rules that are 
proposed by the network service provider. The Technical Rules Committee is 
independent from the Authority and consists of representatives of the network service 
provider, interconnected networks (if applicable), users and government. 
 
The matters to be addressed by the Technical Rules are outlined in Appendix 6 of 
the Access Code. 
 
In assessing Technical Rules, the Authority is required to have regard to: 

• the Access Code objective, which includes the promotion of the economically 
efficient investment in, and operation and use of, the networks and the services 
they provide; and  

• the objectives outlined in section 12.1 of the Access Code, which are that the 
Technical Rules: 

o are reasonable; 

o do not impose inappropriate barriers to entry to a market; 

o are consistent with good electricity industry practice; and 

o are consistent with relevant written laws and statutory instruments. 
 

SUMMARY 
 
The Access Regime applies to services provided by means of significant electricity 
networks, which would not be economically feasible to duplicate, and access to 



 

 33

which is necessary in order to permit effective competition in upstream and 
downstream markets. 
 
The Access Code also contains appropriate regulatory arrangements to ensure the 
safe use of network infrastructure facilities by parties seeking access at a reasonable 
economic cost. 
 
 
4.2.2. Clause 6(4)(a)-(c)  
 
 
 
 
 
    
 
 
 
 
 
 
 
 
 
 
 
These three clauses are considered together because they establish the framework 
under which access negotiations should be handled in an effective access regime.  
 
(a) Freedom to Contract 
 
The Access Regime is intended to apply in circumstances where commercial 
negotiations between third party access seekers and the owners/operators of 
covered networks are not successful. In this context, it is emphasised that the Access 
Regime in no way precludes parties from negotiating commercial arrangements that 
suit their particular needs and circumstances.  
 
Section 2.5 of the Access Code expressly recognises the freedom of access seekers 
and network service providers to negotiate the terms and conditions of access. 
Section 2.5 sets out that: 
 

“Nothing in this Code except: 

(a) an applications and queuing policy in an access arrangement; 
and 

(b) the ringfencing objectives and any ringfencing rules approved for 
a network by the Authority under Chapter 13; and 

(c) any applicable technical rules, 

limits: 

(d) the services a service provider may agree to provide to a user or 
applicant; or 

 
Clause 6(4)(a)-(c) 

 
(a) Wherever possible third party access to a service provided by means of a 

facility should be on the basis of terms and conditions agreed between 
the owner of the facility and the person seeking access. 

 
(b) Where such agreement cannot be reached, Governments should 

establish a right for persons to negotiate access to a service provided by 
means of a facility 

 
(c) Any right to negotiate access should provide for an enforcement process. 
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(e) the terms for, or connected with, the provision of services which 
may be agreed between the service provider and a user or 
applicant; or 

(f) the covered services which may be the subject of an access 
dispute or award under Chapter 10; or 

(g) the terms for, or connected with, the provision of covered 
services which may be the subject of an access dispute or 
award under Chapter 10.” 

 
Where parties can successfully negotiate access to a covered network, the Access 
Code clearly states that the negotiated outcome will prevail over the Access Code.  
Section 2.6 of the Access Code sets out that: 
 

“Nothing in this Code or an access arrangement prevails over or 
modifies the provisions of any contract for services provided by 
means of a network, except for: 

(a) if an access arrangement is in effect - the application and 
queuing policy; and 

(b) the ringfencing objectives, to the extent that they apply to the 
network, and any ringfencing rules in effect for the network; 
and 

(c) any provisions of the technical rules which by this Code are 
expressed to prevail over such a contract; and 

(d) subject to section 10.32(a), an award by the arbitrator.” 
 
Essentially, parties are free to negotiate all aspects of an access contract, including 
price, service standards, term of the contract, invoicing and payment, and insurance. 
 
The exceptions in section 2.6 are included to ensure that all access seekers are 
accorded procedural fairness and that no negotiated outcomes can contain terms 
that, if applied, would endanger the operation of a covered network, or allow another 
access seeker to be treated on a preferential basis. 
 
(b) The Regulatory Framework - An Environment Conducive to Effective 

Negotiations  
 
The Access Arrangement 
 
To facilitate negotiations and to provide some degree of certainty for both access 
seekers and owners/operators of covered networks in the event that negotiations fail, 
the Access Code requires the owners/operators of covered networks to submit an 
Access Arrangement to the Authority for approval.   
 
The Access Arrangement constitutes the framework, and includes the description of 
services and the terms and conditions, under which a network service provider must 
provide access to the network to (prospective) users, in the event that the parties are 
unable to negotiate an access contract. 
 
The contents of an Access Arrangement are intended to ensure that prospective 
users have certainty about the terms and conditions, including prices, which would 
apply to access to the covered network. 
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Chapter 5 of the Access Code sets out the matters that an Access Arrangement must 
address for it to be approved by the Authority. It also provides the objectives of each 
element of a proposed Access Arrangement that must be satisfied in order for that 
particular element to be approved. 
 
An Access Arrangement must include: 

• a description of one or more reference services (section 5.2); 

• a Standard Access Contract for each reference service (sections 5.3 – 5.5), 
which outlines terms and conditions of access; 

• service standard benchmarks for each reference service (section 5.6), which set 
out performance indicators to establish the service provider’s accountability; 

• price control (Chapter 6); 

• pricing methods (Chapter 7); 

• a current price list (Chapter 8); 

• an Applications and Queuing Policy (sections 5.7 to 5.11), which sets out the 
rules that will be used to define the priority that access seekers have in 
negotiating for capacity; 

• a Capital Contributions Policy (section 5.12 to 5.17) outlining methods to 
determine whether a user should be required to make a capital contribution in 
respect of a network augmentation, and the terms and conditions of such 
contribution; 

• a transfer and relocation policy (section 5.18 to 5.24); 

• if required under section 5.25, efficiency and innovation benchmarks (section 
5.26); 

• provisions dealing with supplementary matters (sections 5.27 to 5.28); and 

• provisions dealing with the submission of proposed revisions (sections 5.29 to 
5.33) and trigger events (5.34 to 5.36). 

 
Independence and Transparency of the Regulatory Process 
 
Chapter 4 of the Access Code sets out the process that must be followed by the 
Authority in approving an Access Arrangement. The process is comprehensive and 
transparent and includes extensive public consultation. 
 
Strict timeframes are applicable at each step in the process, and limits on the 
Authority’s ability to approve extensions of these timeframes are imposed.   
 
Broadly, the Access Arrangement approval process contains the following steps: 

1. The Authority must publish an invitation for public submissions on the proposed 
Access Arrangement within 5 business days of its lodgement. 

2. The Authority may produce and publish an issues paper within 20 business 
days after the invitation for submissions on the proposed Access Arrangement 
has been published. 

3. The public may make submissions on the proposed Access Arrangement and 
the Authority must publish all the submissions received. 
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4. The Authority must consider the submissions that have been made and, within 
42 business days after the due date for public submissions, must publish a draft 
decision. 

5. The public is invited to make submissions on the Authority’s draft decision. The 
Authority is required to make the submissions received publicly available. 

6. The network service provider’s submission on a draft decision may include a 
revised proposed Access Arrangement. 

7. The Authority must consider any submissions received on its draft decision, 
including any revised proposed Access Arrangement, and make a final decision 
within 30 business days of the due date for the second round of submissions. 

8. In the event that the proposed Access Arrangement is not approved, then the 
network service provider may, within 20 business days after the final decision is 
published, submit an amended proposed Access Arrangement.  

9. The Authority is required to make a further final decision on the amended 
proposed Access Arrangement. The Authority is bound to approve the 
amended proposed Access Arrangement if: 

a. it implements the amendments required by the Authority in its final decision; 
or  

b. it does not implement the amendments required by the Authority, but 
otherwise adequately addresses the matters that prompted the Authority to 
require the amendments. 

10. If the Authority’s further final decision is not to approve the amended proposed 
Access Arrangement, then the Authority must draft, approve and publish its 
own Access Arrangement. 

 
The independence of this process is guaranteed by the fact that the regulatory 
powers are vested in an independent statutory body. Such independence is 
guaranteed by section 28(1) of the Economic Regulation Authority Act 2003 (WA), 
which sets out that “the Authority is independent of direction or control by the State or 
any Minister or officer of the State in the performance of the Authority’s functions”. 
 
Likewise, separation of the Authority from facility owners, current users and access 
seekers is guaranteed by the requirement, under section 30 of the Economic 
Regulation Authority Act 2003 (WA), for members of the Authority to disclose any 
conflict of interest. Section 30(2) requires members to resolve such conflicts of 
interest and, if the conflict is not resolved, members may be disqualified from acting 
in relation to specific matters. 
 
The Authority is sufficiently resourced, and vested with appropriate powers under the 
Access Code, the Electricity Industry Act 2004 (WA) and the Economic Regulation 
Authority Act 2003 (WA), to undertake its duties in an impartial and objective manner.  
 
Access Arrangement Delayed or Not Forthcoming 
 
In the event that, for the first Access Arrangement period, a network service provider 
has submitted a proposed Access Arrangement, but by 12 months after the 
submission deadline no Access Arrangement has been approved, then the Access 
Code empowers the Authority to draft and approve an interim Access Arrangement 
that will take effect until such time as an Access Arrangement is approved for the 
network (see sections 4.59 to 4.63). 
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If, for the first Access Arrangement period, a network service provider has failed to 
submit a proposed Access Arrangement to the Authority, then the Authority must 
draft, approve and publish its own Access Arrangement. The Authority is required to 
undertake public consultation before drafting, approving and publishing its own 
Access Arrangement for the network (see sections 4.55 to 4.58). 
 
These processes have been developed to ensure there is a framework to establish 
rights for access seekers to negotiate access to services provided by means of a 
covered network, even where there is a delay in the Access Arrangement approval or 
the network service provider refuses to submit a proposed Access Arrangement. 
 
(c) Mechanisms to Address Information and Market Power Asymmetry 
 
Access Arrangement Information 
 
An Access Arrangement must be accompanied by an Access Arrangement 
Information package, which enables users to understand the derivation of the 
elements of the proposed Access Arrangement and to form an opinion as to whether 
the proposed Access Arrangement complies with the Access Code.   
 
Sections 4.2 to 4.8 of the Access Code deal with the Access Arrangement 
Information that must be submitted with the Access Arrangement. 
 
Section 4.3 sets out that: 
 

“access arrangement information must include: 

(a) information detailing and supporting price control in the access 
arrangement; and 

(b) information detailing and supporting the pricing methods in the 
access arrangement; and 

(c) if applicable, information detailing and supporting the 
measurement of the components of approved total costs in the 
access arrangement; and 

(d) information detailing and supporting the service provider’s system 
capacity and volume assumptions.” 

 
Publication of Price Lists 
 
Another mechanism of the Access Regime, which has been designed to address 
information and market power asymmetry and enable access seekers to obtain 
information, is the requirement under the Access Code for the network service 
provider to submit to the Authority, and the Authority to publish, price lists in the 
event that the service provider’s Access Arrangement requires it to do so (see 
Chapter 8). 
 
Information Gathering Powers 
 
The information gathering powers of the Authority, under section 51 of the Economic 
Regulation Authority Act 2003 (WA), and the Arbitrator, under sections A5.7 to A5.10 
and section A5.16(c) of the Access Code, play a significant role in addressing 
information asymmetry. 
 
These are outlined in more detail in sections 4.2.6 and 4.2.14 of this application. 
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Ringfencing Requirements 
 
Likewise, the ringfencing requirements under Chapter 13 of the Access Code 
constitute an important mechanism to address market power asymmetry. 
 
The ringfencing requirements under the Access Code are explained in more detail in 
section 4.2.13 of this application. 
 
(d) Safeguard of Commercially Sensitive Information 
 
Whilst providing for mechanisms to enable access seekers to seek information to 
negotiate terms of access, the Access Regime also establishes safeguards to the 
disclosure of commercially sensitive information. 
 
In particular, sections 14.12 to 14.15 of the Access Code deal with the way 
confidential information is to be treated. 
 
Section 14.12 sets out that: 
 

“Where a disclosing person provides relevant material to a recipient in 
accordance with this Code, the disclosing person may, at the time 
when the relevant material is provided, give notice to the recipient that 
the relevant material or part of the relevant material is confidential 
material.” 

 
In order to avoid parties using the confidentiality regime as a means of hindering 
access to information, section 14.13 requires parties submitting confidential 
information to: 

• give notice to the recipients identifying the portions of the information that is 
confidential; and 

• specify in reasonable detail the basis upon which the claim of confidentiality is 
made. 

 
This is expected to reduce the amount of information claimed to be confidential, 
which, in reality, is not, and enhance the transparency of the regulatory process. 
 
The recipient of the confidential information must not disclose the information unless 
the recipient is of the opinion that: 

• the disclosure would not cause detriment to the disclosing person or another 
person; 

• the public benefit in disclosing outweighs the detriment; 

• the recipient is expressly required by the Access Code to disclose it despite any 
claim of confidentiality; and 

• the recipient is required by any other written law or statutory instrument to 
disclose it. 
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(e) Enforcement Mechanisms 
 
Arbitration 
 
Chapter 10 of the Access Code provides for the Western Australian Gas Disputes 
Arbitrator (Arbitrator) to hear and resolve disputes arising under the Access Code. 
 
An access dispute occurs if the parties cannot reach agreement to enter into an 
access contract within the time specified in the network service provider’s 
Applications and Queuing Policy, which is subject to the Authority’s approval. 
 
Pursuant to section 10.29 of the Access Code, the award by the Arbitrator may: 
 

“(a)  specify the manner in which a party must comply with the 
applications and queuing policy; or 

(b)  deal with the costs, timing or performance of functions in relation 
to the planning, designing, constructing, acquiring and 
commissioning of a proposed augmentation, and may require a 
party to undertake any such function in a specified manner; or 

(c)  require the service provider to provide access to a covered 
service requested by the applicant; or 

(d)  subject to section 10.35, require the applicant to accept, and pay 
for, access to a service; or 

(e)  specify the terms of the access contract including the discount to 
the reference tariff to which the user is entitled (if any); or 

(f)  require the service provider to augment the network; or 

(g)  specify the extent to which the award overrides an earlier award 
or access contract.” 

 
An arbitrated award is binding to the parties to the arbitration. 
 
A party may appeal to the Supreme Court of Western Australia on a question of law 
with regard to a determination by the Arbitrator. 
 
Penalty Regime 
 
Section 118 of the Electricity Industry Act 2004 (WA) provides for regulations to be 
made in relation to any matter that is necessary for the enforcement of the Access 
Code. The regulations may prescribe, for a contravention of a civil penalty provision: 

• an amount not exceeding $100,000; and 

• in addition, a daily amount not exceeding $20,000. 
 
Breach of certain provisions of the Access Code will be subject to civil penalty 
provisions. The drafting of regulations giving effect to these penalties is close to 
completion and, pending the outcome of the consultation being undertaken with the 
Authority, they will be submitted to the Executive Council for approval. The  penalty 
regulations are expected to be in place prior to the submission of Western Power’s 
proposed Access Arrangement for its network in the SWIS on 24 August 2005.  
 



 

 40

In recognition of the fact that some breaches of the Access Code may be more 
severe than others, it is proposed that the regulations will provide for three different 
classes of penalties: 

• Class A penalties will apply to the breach of provisions that result in a “serious” 
infringement of the Access Code.  

Penalty: Not to exceed $100,000. 
Additional daily penalty: Not to exceed $20,000. 

• Class B penalties will apply to the breach of provisions that result in an 
infringement of the Access Code that, while it is still “serious”, the effect of the 
breach is not as significant as the breach of a Class A provision. 

Penalty: Not to exceed $50,000. 
Additional daily penalty: Not to exceed $10,000. 

• Class C penalties will apply to the breach of provisions that have an effect which 
is less significant than a breach of a Class A or a Class B provision. 

Penalty: Not to exceed $20,000. 
 
(f) Transition 

 
The Access Code was gazetted in November 2004 and thus it is effective since that 
date. 
 
In order to facilitate the transition to the new regulatory framework established under 
the Access Code, section 15.1 of the Access Code provides the Minister with powers 
to deal with any difficulties that may arise in the transition from the old regulatory 
arrangements to the new Access Regime. 
 
Importantly, these powers have been designed only as a safeguard mechanism in 
the event that difficulties arise in the initial phase of the implementation of the new 
Access Regime. The Minister is required to undertake consultation with affected 
parties prior to making a determination under section 15.1. 
 
In addition, the Electricity Corporation Act 1994 (WA) deals with the phasing-out of 
the old regulatory regime, including the Electricity Transmission Regulations 1996 
(WA) and the Electricity Distribution Regulations 1997 (WA). 
 
In particular, section 95A(1) of the Electricity Corporation Act 1994 (WA) sets out 
that: 
 

“The Minister may, by instrument published in the Government 
Gazette, declare that a specified relevant provision does not have 
effect on or after a specified day, and a declaration so made has 
effect accordingly.” 

 
Further, section 95A(2) states that: 
 

“A declaration is not to be made in respect of a relevant provision 
unless the Minister is of the opinion that the matters to which the 
relevant provision relates are adequately dealt with, or will be 
adequately dealt with on and after the specified day, under – 

(a) Part 8 of the Electricity Industry Act 2004 and the Code [Access 
Code] established under that Part; or 
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(b) Part 9 of the Electricity Industry Act 2004 and the regulations 
made and market rules established under that Part.” 

 
SUMMARY 
 
For the above reasons, the Access Regime satisfies the requirements of clauses 
6(4)(a) to (c) of the National Competition Principles Agreement. 
 
 
4.2.3. Clause 6(4)(d) 
 
 
 
 
 
      
 
 
 
 
 
The intent of clause 6(4)(d) is to provide for a periodic review of the need for access 
regulation to apply to a particular service. In this sense, it is believed that the 
requirements of clause 6(4)(d) could be satisfied, for example, by providing for a 
review of coverage decisions. Further, this process should not automatically revoke 
any existing contractual rights. 
 
(a) Review of Coverage Decisions 
 
Part 8 of the Electricity Industry Act 2004 (WA) gives the Access Code legal effect.  It 
makes the obligation it creates in relation to electricity networks enforceable, 
including the mechanisms in relation to coverage. It is as a result of a network 
becoming covered and an Access Arrangement approved by the Authority that an 
enforceable right to negotiate third party access to its services then arises. 
 
The Access Code does not include an automatic sunset/review provision in relation 
to decisions of coverage. That is, there is no requirement for a decision on coverage 
to specify a date at which time the decision will lapse or be reviewed. 
 
However, in recognition that the circumstances under which coverage of a specific 
network was granted may change over time, the Access Code contains a process for 
the revocation of coverage decisions. 
 
Under the process for revocation of coverage, any person may apply to the relevant 
State Minister requesting that coverage of a particular network be revoked.  
 
The Minister is then required to go through an open and transparent process, which 
includes public consultation, prior to determining whether coverage should be 
revoked. The Minister cannot decide to revoke coverage unless he/she is satisfied 
that the coverage criteria specified in section 3.5 of the Access Code are no longer 
fulfilled. 
 
A decision to revoke coverage would effectively mean that there would no longer be 
an enforceable right to negotiate access to the services of the electricity network 

 
Clause 6(4)(d) 
 
Any right to negotiate access should include a date after which the right 
would lapse unless reviewed and subsequently extended; however, existing 
contractual rights and obligations should not be automatically revoked. 
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concerned under the Access Regime. However, this would not result in any 
contractual (or other) rights or obligations in existence at the time being automatically 
revoked. 
 
(b) Review of Access Arrangements 
 
While an electricity network remains covered under the Access Regime, an obligation 
exists to have an Access Arrangement approved by the Authority. To ensure periodic 
assessment of the application of the Access Regime occurs, the Access Code 
mandates scheduled reviews of Access Arrangements. 
 
Under section 5.29 of the Access Code, an Access Arrangement must include, as 
one of its elements, a target revisions commencement date. The target revisions 
commencement date is the target date for the commencement of the review of the 
Access Arrangement by the Authority.  
 
Section 5.30(b) of the Access Code requires that, for the first Access Arrangement, 
the target revisions commencement date must be no more than three years after the 
Access Arrangement start date. For Access Arrangements other than the first Access 
Arrangement, it must be five years after the start of the Access Arrangement period, 
unless a different date is proposed by the network service provider and that date is 
consistent with the objective of the Access Code. 
 
An Access Arrangement may also include provisions dealing with specific events that 
may trigger a review prior to the planned date. 
 
(c) Access Arrangement Must Not Override Prior Contractual Rights 
 
The Access Code (see sections 4.34 to 4.35) provides that the Authority may not 
approve an Access Arrangement or revisions of an Access Arrangement containing 
provisions that would deprive a person of a contractual right in existence prior to the 
proposed Access Arrangement or the proposed revision being submitted, other than 
an exclusivity right, which arose on or after 30 March 1995. The term “exclusivity 
right” is defined in section 1.3 of the Access Code. 
 
In this context, the treatment of exclusivity rights is effectively similar to the degree of 
protection provided to contractual rights under the arbitration provisions in Part IIIA of 
the TPA (see section 44W). 
 
SUMMARY 
 
The Access Regime achieves the same policy objective as clause 6(4)(d) and 
consequently satisfies the requirement of clause 6(3)(b) that it “incorporate the 
principles” of clause 6(4). 
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4.2.4. Clause 6(4)(e) 
 
 
 
 
 
       
 
 
 
 
 
The Access Regime contains a number of provisions that ensure that the principle of 
clause 6(4)(e) is satisfied.   
 
(a) Service Provider to Use Reasonable Endeavours to Provide Access 
 
Sections 2.7 and 2.8 of the Access Code explicitly require compliance with the 
principle set out in clause 6(4)(e) of the National Competition Principles Agreement. 
 
Section 2.7 specifies the responsibilities that fall on a service provider in relation to 
the provision of access to its network, as it states that: 
 

“A service provider for a covered network must use all reasonable 
endeavours to accommodate an applicant’s: 

(a) requirement to obtain covered services; and 

(b) requirements in connection with the negotiation of an access 
contract.”   
 

Section 2.8 goes further in specifying the responsibility for a service provider to: 

• process access applications in a diligent and expeditious manner; 

• negotiate in good faith with an applicant regarding terms for an access contract; 

• permit an access seeker to only acquire those elements of a covered service 
which are requested (to the extent practicable and in accordance with good 
electricity industry practice); and 

• specify a separate tariff, for an element of a covered service that is requested (to 
the extent reasonably practicable). 

 
(b) Other Provisions  
 
In addition to the explicit undertaking in section 2.7, the Access Code also contains a 
number of provisions that reinforce the principle of clause 6(4)(e) of the National 
Competition Principles Agreement. 
 
For instance, section A2.4 of the Model Applications and Queuing Policy contained in 
Appendix 2 of the Access Code states that: 
 

“The service provider must negotiate in good faith with an applicant 
regarding the terms for an access contract for a covered service.” 

 
 

 
Clause 6(4)(e) 
 
The owner of a facility that is used to provide a service should use all 
reasonable endeavours to accommodate the requirements of persons seeking 
access. 
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Similarly, section A2.81 sets out that, in relation to an access application: 
 

“The service provider must process an application expeditiously and 
diligently.” 

 
(c) Prohibitions on Hindering or Preventing Access 
 
Furthermore, section 115 of the Electricity Industry Act 2004 (WA) contains a 
prohibition against conduct that prevents or hinders access, which is intended to 
constrain any attempt by a network service provider to refuse to accept an 
application for access. 
 
The breach of this provision attracts a penalty of $100,000, in addition to a daily 
penalty of $20,000. 
 
SUMMARY 
 
The above elements of the Access Regime explicitly incorporate the principles of 
clause 6(4)(e), and so constitute an effective regime in this respect. 
 
 
4.2.5. Clause 6(4)(f) 
 
 
 
 
 
       
 
 
 
 
This clause is an acknowledgement that, consistent with the principles of commercial 
negotiation enshrined in clause 6 of the National Competition Principles Agreement, 
an effective access regime may have as one of its outcomes different terms and 
conditions of access for different users.  
 
(a) Flexibility to Negotiate Different Terms and Conditions of Access 
 
The Access Regime provides the flexibility for parties to negotiate the terms and 
conditions under which they access the network.   
 
As discussed in section 4.2.2 of this application, each covered network must have an 
Access Arrangement approved by the Authority.  The Access Arrangement must, as 
a minimum, contain a number of elements (specified in Chapter 5), which include 
prices for reference services and the terms and conditions under which these will be 
provided.  However, approval of an Access Arrangement does not limit the flexibility 
of parties to negotiate terms and conditions of access (including tariffs) to suit their 
particular circumstances.   
 
In this context, Section 2.5 of the Access Code specifically provides that nothing in 
an Access Arrangement (except for the Applications and Queuing Policy, ringfencing 
objectives and rules, and applicable Technical Rules) limits the services, or the terms 

 
Clause 6(4)(f) 
 
Access to a service for persons seeking access need not be on exactly the 
same terms and conditions. 
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and conditions under which these services are provided, that the owner of a covered 
network can agree with an access seeker.  
 
The exception in relation to the Applications and Queuing Policy is not material, as 
this policy only affects the administrative process of dealing with access applications, 
not the terms and conditions that are agreed between the parties. That is, it ensures 
that applications are dealt with on a non-discriminatory basis. 
 
The exception in relation to the ringfencing objectives and rules intends to prevent an 
integrated network service provider from abusing market power, while the limit with 
regard to the Technical Rules has been included to ensure that safety and network 
reliability are not endangered by negotiated outcomes. 
 
Further, section 2.7 of the Access Code sets out that: 
 

“A service provider for a covered network must use all endeavours to 
accommodate an applicant’s: 

(a)  requirement to obtain covered services; and 

(b) requirements in connection with the negotiation of an access 
contract.” 

 
In addition, under section A2.103 of the Model Applications and Queuing Policy, if an 
application for access requests a reference service on terms materially the same as 
those set out for the reference service in the Access Arrangement, then “the access 
offer must be on materially the same terms as those requested in the application”. 
 
Likewise, under section A2.105 of the Model Applications and Queuing Policy, if an 
application requests a non-reference service, then the terms of the access offer must 
be “as similar as practicable to any terms requested in the application dealing with 
the relevant matter”. 
 
(b) Access Regime, a Safeguard When Negotiations Fail 
 
Whilst providing flexibility for parties to negotiate the terms of their access contracts,  
the Access Regime also establishes processes and benchmarks, which facilitate the 
negotiation of access contracts and provide some certainty in relation to likely terms 
and conditions of access in the event that commercial negotiations fail. 
 
The Access Code requires the network service provider to propose, and the Authority 
to approve, a set of terms and conditions that must, as a minimum, be offered to all 
applicants. 
 
The benchmark against which the Authority considers the network service provider’s 
proposal is the Model Standard Access Contract, which is at Appendix 3 of the 
Access Code. This “model contract” was negotiated with Western Power on behalf 
of, and in close consultation with, users. 
 
The Model Standard Access Contract represents a significant improvement of the 
terms and conditions that have historically been offered to users when negotiating in 
isolation. 
 
If parties are unable to reach commercial agreements for access to services provided 
by covered networks, the approved Access Arrangement (including the approved 
Standard Access Contract, which sets out a benchmark minimum set of terms and 
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conditions available to all access seekers) and price list for that network would be 
applied in any arbitration conducted under the Access Code (section 10.19).  
 
To the extent that a dispute concerns access to a service for which the reference 
tariffs and terms and conditions in the Access Arrangement are not applicable, the 
Arbitrator is required to determine the appropriate tariffs and arrangements for the 
circumstances of the particular case, having due regard to the incremental or avoided 
cost of providing the services to a higher or lower standard than specified in the 
Access Arrangement.  
 
SUMMARY 
 
The Access Regime complies with clause 6(4)(f) because it confers a right on access 
applicants to negotiate contractual terms and conditions that suit their individual 
circumstances and an obligation on the service provider to use all reasonable 
endeavours to accommodate the applicants’ requirements. 
 
 
4.2.6. Clause 6(4)(g) 
 
 
 
 
 
       
 
 
 
 
 
 
Under clause 6(4)(g), an effective access regime must contain a mechanism to 
ensure parties to a dispute have recourse to an independent dispute resolution 
process. 
 
(a) Parties Have Recourse to Arbitration 
 
The Access Regime does not constrain the parties to arbitration within the provisions 
of the Access Code where they are able to agree on an alternative process. 
However, within the Access Code, all parties have recourse to an independent 
dispute resolution process. In particular, Chapter 10 of the Access Code contains the 
provisions relating to access dispute resolution.  
 
Under the dispute resolution process contained in the Access Code, and where a 
party has requested in writing to the Authority and the network service provider that 
an access dispute be referred to arbitration, the Authority must either: 

• attempt to settle the dispute by conciliation (if both parties agree); or 

• refer the dispute to the Arbitrator for arbitration. Appendix 5 provides the 
procedural rules for arbitration of an access dispute. 

 
In reaching a decision, the Arbitrator must apply the provisions of the Access 
Arrangement and take account of the factors listed in section 10.15 of the Access 
Code.  

 
Clause 6(4)(g) 
 
Where the owner and a person seeking access cannot agree on terms and 
conditions for access to the service, they should be required to appoint and 
fund an independent body to resolve the dispute, if they have not already done 
so. 
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(b) Appointment of Arbitrator 
 
The Access Regime designates the Western Australian Gas Disputes Arbitrator as 
the dispute resolution body under the Access Code. 
 
Specifically, section 113 of the Electricity Industry Act 2004 (WA) sets out that: 
 

“When the Gas Pipelines Access (Western Australia) Act 1998 Part 6 
Division 3 refers to the functions of the arbitrator those functions 
include functions under the Code [that is, the Access Code].” 

 
(c) Quality and Independence of Process 
 
The Gas Disputes Arbitrator’s experience in resolving complex access disputes will 
promote confidence among the parties and ensure that arbitration outcomes are 
credible and consistent. 
 
The quality of the arbitration process is also guaranteed by the Arbitrator’s: 

• information gathering powers under sections A5.7 to A5.10 and section A5.16(c) 
of the Access Code; 

• ability to seek advice from independent experts under section A5.21(f); and 

• powers to determine procedural matters under sections A5.21(a) to (f). 
 
The Access Regime provides for an Arbitrator completely independent of the 
Authority in that the Governor appoints the Arbitrator on the terms and conditions 
determined by the Governor. Being appointed by the Governor, the Arbitrator has 
greater independence that an arbitrator appointed by the Authority would have. 
 
The formal separation of the regulatory and arbitral roles in Western Australia 
ensures a high degree of independence for the Arbitrator, and reduces any risk of 
bias, for example if a dispute arises over an Access Arrangement that the Authority 
has previously approved.  
 
(d) Funding Arrangements 
 
In order to ensure that the Arbitrator has sufficient resources to fulfil its duties, 
section 10.37 of the Access Code requires that the costs of an arbitration (including 
the fees and costs of the Arbitrator, if the parties are required to pay the fees and 
costs) are to be determined in the discretion of the Arbitrator.  
 
Allowing the Arbitrator to determine the breaking of costs provides an incentive on 
the parties to negotiate in good faith and in accordance with the Access Code. 
 
(e) Constraints on the Arbitrator 
 
The Access Code: 

• requires an arbitrated tariff to apply to a covered service to be guided by the 
service provider’s approved Access Arrangement and price list (section 10.19); 
and 

• precludes the Arbitrator from making an award specifying the terms of an access 
contract for a reference service that is inconsistent with the Standard Access 
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Contract for the reference service set out in the service provider’s Access 
Arrangement (section 10.21). 

 
Similarly, the Arbitrator is required to have regard to Chapter 7 of the Access Code 
(which deals with pricing methods) and the service provider’s Access Arrangement 
(including its Standard Access Contract) when making an award in relation to a non-
reference service (see section 10.24). 
 
The requirement for the Arbitrator to adhere to the Access Arrangement and 
reference tariffs approved by the Authority provides parties with a greater degree of 
certainty over terms and conditions of access, reduces the risk of costly and time 
consuming arbitration, and promotes a more stable environment for investment. 
 
The regulatory process to approve Access Arrangements incorporates a number of 
safeguards to ensure that the resulting reference tariffs are effective so as to justify 
them being exempt from further scrutiny from the Arbitrator. These safeguards 
include: 

• extensive public consultation on the Authority’s approval of Access 
Arrangements, as outlined in section 4.2.2(b) of this application; 

• the requirement for the periodic review of Access Arrangements, which is 
addressed under section 4.2.3 of this application; and 

• a merits appeal mechanism in relation to the Authority’s decision, which is 
contained in section 130 of the Electricity Industry Act 2004 (WA). A person 
adversely affected by a decision by the Authority to approve or not approve an 
Access Arrangement may apply to the Western Australian Gas Review Board for 
a merits review of the decision. The merit review provisions of the Gas Pipelines 
Access Law apply. 

 
(f) Public Access to Arbitration Determinations 
 
Section A5.45 of the Access Code states that: 
 

“Where the arbitrator is required to give a copy of a draft decision or 
final decision to the parties to an access dispute, the arbitrator is to 
also give a copy of the decision to the Authority.” 

 
Whilst the Access Code does not expressly require the public release of the 
Arbitrator’s determinations on access disputes, nothing in the Access Code 
precludes the Arbitrator from making such determinations publicly available. Nor is 
there any provision in the Access Code that prevents the Authority from publicising 
the information if it believes that doing so will contribute to the achievement of the 
Access Code objectives. 
 
In the event that a determination was published, confidentiality provisions (sections 
14.12 to 14.15 of the Access Code) would apply in relation to the disclosure of 
information provided to the Arbitrator while exercising its functions under the Access 
Code. 
 
SUMMARY 
 
The Access Regime achieves the objectives of clause 6(4)(g) of the National 
Competition Principles Agreement by providing for a fully independent dispute 
resolution process. 
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4.2.7. Clause 6(4)(h) 
 
 
 
 
 
       
 
 
 
 
Under clause 6(4)(h), an effective access regime should have enforcement 
arrangements in place to ensure an arbitrator’s decision is binding, while preserving 
rights of appeal under existing legislative provisions. 
 
(a) Binding Dispute Resolution 
 
Section 10.34 of the Access Code states that, an award by the Arbitrator, which is 
made under the dispute resolution process contained in Chapter 10 of the Access 
Code, is binding on the parties to the arbitration in which the award is made. 
 
This includes a situation where, if the Arbitrator’s award orders the parties to enter 
into an access contract, then the network service provider and the applicant must 
enter into an access contract in the form specified in the award within 15 business 
days after it is made (see section 10.36). 
 
The Access Code includes an “opt out” provision, which allows for a period of 5 
business days in which an access seeker may decide not to be bound by the 
Arbitrator’s ruling to enter into an access contract as specified by the Arbitrator’s 
award (see section 10.35). The purpose of this provision is to prevent the access 
seeker from being forced to accept terms and conditions of access that it would not 
have agreed to in a negotiated access contract. 
 
(b) Enforcement 
 
As outlined above, section 118 of the Electricity Industry Act 2004 (WA) provides for 
regulations to be made in relation to any matter that is necessary for the enforcement 
of the Access Code.  
 
These regulations, which will sanction non-compliance with a decision made by the 
Arbitrator by way of civil penalties, are expected to be in place prior to Western 
Power’s lodgement of its proposed Access Arrangement on 24 August 2005. 
 
(c) Right of Appeal 
 
Pursuant to section 116(2)(b) of the Electricity Industry Act 2004 (WA), a person has 
the right to bring proceedings for judicial review of a decision under the Act or the 
Access Code, including a decision made by the Arbitrator or the Gas Review Board 
of Western Australia. The appeals body is the Supreme Court of Western Australia. 
 
The Access Regime has been designed with the intention of striking a balance 
between the right of aggrieved parties to procedural fairness and the timeliness of the 
regulatory outcomes. 

 
 

Clause 6(4)(h) 
 
The decisions of the dispute resolution body should bind the parties. However, 
rights of appeal under existing legislative provisions should be preserved. 
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In order to meet this objective, the Access Regime provides that the Arbitrator’s 
decisions are subject to an appeal on the question of law (see section A5.42 of the 
Access Code). Pursuant to section A5.43, a party may appeal to the Supreme Court 
of Western Australia “not later than the 28th day after the day on which the decision is 
made or within such further period as the Supreme Court (whether before or after the 
end of that day) allows”. 
 
The Supreme Court of Western Australia has jurisdiction to hear an application in 
accordance with the Supreme Court Act 1935 (WA). 
 
Ultimately, an aggrieved party can make an application to seek a review of the 
Supreme Court’s decision in the High Court of Australia. 
 
SUMMARY 
 
The Access Regime meets the policy intent of clause 6(4)(h) of the National 
Competition Principles Agreement by providing a binding dispute resolution 
mechanism and preserving existing rights of appeal. 
 
 
4.2.8. Clause 6(4)(i) 
 
 
 
 
 
      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Clause 6(4)(i) requires that the arbitrator decide on terms and conditions of access 
by taking into account and balancing the criteria outlined in subclauses (i) to (viii). An 
effective access regime may also require a dispute resolution body to take into 
account other matters that are not inconsistent with clause 6(4)(i). 

 
 

Clause 6(4)(i) 
 

In deciding on the terms and conditions for access, the dispute resolution body 
should take into account: 

(i) the owner’s legitimate business interests and investment in the facility; 

(ii) the costs to the owner of providing access, including any costs of 
extending the facility but not costs associated with losses arising from 
increased competition in upstream or downstream markets; 

(iii) the economic value to the owner of any additional investment that the 
person seeking access or the owner has agreed to undertake; 

(iv) the interests of persons holding contracts for the use of the facility; 

(v) firm and binding contractual obligations of the owner or other persons (or 
both) already using the facility; 

(vi) the operations and technical requirements necessary for the safe and 
reliable operation of the facility; 

(vii) the economically efficient operation of the facility; and 

(viii) the benefit to the public from having competitive markets. 
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(a) Interests of the Facility Owner and Existing Facility Users  
 
Criteria (i) and (iv) of clause 6(4)(i) require the dispute resolution body to take into 
account the actual investment and interests in the facility of both owners and existing 
users of the infrastructure. 
 
Whilst the Access Code does not explicitly stipulate criteria (i) and (iv) as factors the 
Arbitrator is to take into account, the principles of these criteria are incorporated in 
the overarching objective of the Access Code, which the Arbitrator must have regard 
to when performing a function under the Access Code. The overarching objective is 
set out in section 2.1 and states that: 

 
 “The objective of this Code (“Code objective”) is to promote the 
economically efficient: 

(a) investment in; and 

(b) operation and use of, 

networks and services of networks in Western Australia in order to 
promote competition in markets upstream and downstream of the 
networks.” 

  
The overarching objective provides appropriate guidance to enable the Arbitrator to 
determine the right balance between the interests of service providers and users. 
This approach is consistent with the Productivity Commission’s Review of the Gas 
Access Regime.  
 
(b) Costs of Providing Access  
 
Criteria (ii) and (iii) of clause 6(4)(i) require the dispute resolution body to account for 
the costs of providing access and the benefits that may accrue to the owner from 
undertaking an investment.  
 
While the Access Code does not explicitly specify criteria (ii) and (iiii) as factors the 
Arbitrator is to take into account, their principles are encapsulated in the requirement 
of the Arbitrator to be guided by the Access Arrangement approved by the Authority 
(including its pricing principles, reference tariff, price list and Capital Contributions 
Policy) and the pricing methods contained in Chapter 7 of the Access Code (see 
section 10.22).  
 
The Access Code links the target revenue in an Access Arrangement (and 
consequently the price of access) to the forward-looking and efficient costs of 
providing covered services (see section 6.4). 
 
Likewise, section 7.3 of the Access Code sets out that the pricing methods in an 
Access Arrangement must have the objective that “reference tariffs recover the 
forward-looking efficient costs of providing reference services”.  
 
With regard to the cost of extending a facility, section 5.14 of the Access Code links 
the Capital Contributions Policy (which sets out the circumstances under which a 
user may be required to make a contribution in respect of a network augmentation) to 
the new facilities investment test. 
 
This test, which is defined under section 6.52 of the Access Code, sets out the 
process by which the costs incurred in extending a facility can be added to the capital 
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base of the covered network, and subsequently taken into account for the purpose of 
determining the price of access, only if:  
 

“(a)  the new facilities investment does not exceed the amount that 
would be invested by a service provider efficiently minimising 
costs, having regard, without limitation, to: 

(i) whether the new facility exhibits economies of scale or scope 
and the increments in which capacity can be added; and 

(ii) whether the lowest sustainable cost of providing the covered 
services forecast to be sold over a reasonable period may 
require the installation of a new facility with capacity 
sufficient to meet the forecast sales; and 

(b) one or more of the following conditions is satisfied: 

(i) either: 

A. the anticipated incremental revenue for the new facility is 
expected to at least recover the new facilities investment; 
or 

B. if a modified test has been approved under section 6.53 
and the new facilities investment is below the test 
application threshold – the modified test is satisfied; 

or 

(ii) the new facility provides a net benefit in the covered network 
over a reasonable period of time that justifies the approval of 
higher reference tariffs; or 

(iii) the new facility is necessary to maintain the safety or 
reliability of the covered network or its ability to provide 
contracted covered services.” 

 
Further, under section 10.33 of the Access Code, if the Arbitrator is required to make 
an award that would have the effect of requiring the service provider to undertake a 
“major augmentation” (a network augmentation above a threshold level), the 
Regulatory Test must be applied. This test involves the assessment of the proposed 
major augmentation against alternative options, such as embedded generation and 
demand side management, to determine whether the major augmentation maximises 
the net benefit (measured in present value terms to the extent that it is possible) to 
those who generate, transport and consume electricity in the covered network and 
any interconnected system. 
 
It is therefore concluded that the costs taken into account by the Authority when 
determining price control under an Access Arrangement, and subsequently the costs 
of providing access that the Arbitrator has to have regard to, are the actual costs to 
the owner of providing access and do not include those incurred as a result of 
overcapitalisation or those unnecessarily incurred to provide access. 
 
(c) Contractual Obligations 
 
Section 10.15(b) of the Access Code mirrors clause 6(4)(i)(v) of the National 
Competition Principles Agreement as it states that, in exercising its functions under 
Chapter 10, which deals with dispute resolution, the Arbitrator must have regard to: 
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“contractual obligations of the service provider or other persons 
already using the covered network (or both)”  

 
(d) Safe and Reliable Operation of the Network  
 
Consistent with criterion (vi) of clause 6(4)(i) of the National Competition Principles 
Agreement, section 10.15(c) of the Access Code requires the Arbitrator to take into 
account “the operational and technical requirements necessary for the safe and 
reliable operation of the covered network” in undertaking its dispute resolution 
functions. 
 
(e) Efficiency Objectives and Benefits of Competitive Markets  
 
Criterion (vii) of clause 6(4)(i) of the National Competition Principles Agreement 
requires the Arbitrator to expressly account for the economically efficient operation of 
a facility.  
 
Whilst the Access Code does not explicitly stipulate criterion (vii) as a factor the 
Arbitrator is to take into account, its principle is encapsulated in the overarching 
objective of the Access Code, which is to promote the economically efficient 
investment in, and operation and use of, networks and services of networks in 
Western Australia (see section 2.1). As previously indicated, the Arbitrator must have 
regard to the overarching objective when performing a function under the Access 
Code.  
 
This approach is consistent with the Productivity Commission’s findings on its Review 
of the Gas Access Regime.  
 
(f) Benefit to the Public  
 
It is understood that the public benefit referred to under criterion (viii) of clause 6(4)(i) 
of the National Competition Principles Agreement is meant to be the efficiency gain 
from having a competitive market. This principle is reflected in the overarching 
objective of the Access Code, which the Arbitrator must take into consideration when 
undertaking its functions under the Access Code. 
 
Further, the Access Code includes consideration of the public interest in the context 
of coverage decisions. In particular, section 3.5(c) sets out that, for a network to be 
covered, access (or increased access) to the covered services provided by means of 
the covered network is not to be contrary to the public interest. 
 
Therefore consideration of the public interest is implicit throughout the Access Code. 
 
SUMMARY 
 
The Access Regime incorporates the principles of clause 6(4)(i) of the National 
Competition Principles Agreement. 
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4.2.9. Clause 6(4)(j) 
 
 
 
 
 
       
 
 
 
 
 
 
 
 
 
 
 
 
 
Consistent with clause 6(4)(j), under an effective access regime the owner of a 
covered network may be required to extend, or permit extension of, the network in 
order to meet the needs of an access seeker. 
 
(a) Definition of Augmentation 
 
It is understood that the term “extension” in clause 6(4)(j) includes: 

• expansion of capacity; and 

• either extension of geographical range of a facility or allowing the construction of 
mechanisms to interconnect with another network. 

 
The term used in the Access Code to refer to both an extension or an expansion 
within its meaning under clause 6(4)(j) of the National Competition Principles 
Agreement is “augmentation”, which is defined as follows in section 1.3 of the 
Access Code: 
 

“augmentation”, in relation to a covered network, means an increase 
in the capability of the covered network to provide covered services, 
including by the development, construction, acquisition or 
commissioning of new network assets.” 

 
(b) Requirement to Undertake Augmentations  
 
Under the Access Code, the owner may be required to undertake, or permit the 
undertaking of, a “required augmentation”, which is defined in section 1.3 as: 
 

“an augmentation to a covered network that needs to be undertaken 
in order for the service provider to provide the covered services 
sought by the applicant.” 

 
 
 
 

 
 

Clause 6(4)(j) 
 
The owner may be required to extend, or to permit extension of, the facility that 
is used to provide a service if necessary but this should be subject to: 

(i) such extension being technically and economically feasible and 
consistent with the safe and reliable operation of the facility; 

(ii) the owner’s legitimate business interests in the facility being protected; 
and 

(iii) the terms of access for the third party taking into account the costs borne 
by the parties for the extension and the economic benefits to the parties 
resulting from the extension. 
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Section 2.9 of the Access Code states that: 
 

“If a service provider will need to undertake an augmentation 
(“required augmentation”) in order to provide a covered service 
sought in an access application then: 

(a)  if all of the forecast new facilities investment for the required 
augmentation meets the new facilities investment test, the 
service provider must undertake and fund the augmentation; 
and 

(b)  if only part of the forecast new facilities investment test for the 
required augmentation meets the new facilities investment test 
and the applicant provides the capital contribution for the 
required augmentation determined under the capital 
contributions policy, the service provider must undertake the 
required augmentation and fund the part which meets the new 
facilities investment test; and 

(c)  if only part or none of the forecast new facilities investment for 
the required augmentation meets the new facilities investment 
test and the applicant does not provide the capital contribution 
for the required augmentation determined under the capital 
contributions policy, then this Code does not compel the service 
provider to undertake or fund the required augmentation.” 

 
The requirement to undertake augmentations and their funding are linked to the 
approved Capital Contributions Policy for the covered network, which determines the 
costs to be borne by the parties, and the new facilities investment test. 
 
The forecast new facilities investment for a required augmentation satisfies the new 
facilities investment test set out in section 6.52 of the Access Code if: 
 

“(a)  the new facilities investment does not exceed the amount that 
would be invested by a service provider efficiently minimising 
costs, having regard, without limitation, to: 

(i) whether the new facility exhibits economies of scale or scope 
and the increments in which capacity can be added; and 

(ii) whether the lowest sustainable cost of providing the covered 
services forecast to be sold over a reasonable period may 
require the installation of a new facility with capacity 
sufficient to meet the forecast sales; and 

(c) one or more of the following conditions is satisfied: 

(i) either: 

C. the anticipated incremental revenue for the new facility is 
expected to at least recover the new facilities investment; 
or 

D. if a modified test has been approved under section 6.53 
and the new facilities investment is below the test 
application threshold – the modified test is satisfied; 

or 
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(ii) the new facility provides a net benefit in the covered network 
over a reasonable period of time that justifies the approval of 
higher reference tariffs; or 

(iii) the new facility is necessary to maintain the safety or 
reliability of the covered network or its ability to provide 
contracted covered services.” 

 
The Access Code satisfies the principles of clause 6(4)(j) of the National Competition 
Principles Agreement, because a service provider may be required to augment or 
permit augmentation of the network to satisfy the needs of an access seeker, but the 
investment must be in the commercial interest of the service provider. 
 
(c) Arbitrated Award Requiring Augmentation  
 
Whilst matters related to the augmentation of electricity networks are subject to 
negotiation between parties, the Arbitrator is empowered under section 10.29(f) of 
the Access Code to make an award requiring the service provider to augment the 
network.  
 
Under section 10.33, the Arbitrator may exercise this power only if the Arbitrator is 
satisfied that: 

• the augmentation is technically and economically feasible and consistent with 
the safe and reliable operation of the network; and 

• in the case of a major augmentation, the provisions related to the regulatory test 
are complied with. 

 
SUMMARY 
 
In light of the above, the Access Regime satisfies clause 6(4)(j) of the National 
Competition Principles Agreement. 
 
 
4.2.10. Clause 6(4)(k) 
 
 
 
 
 
       
 
 
 
 
 
An access regime can satisfy clause 6(4)(k) where: 

• the parties can identify for themselves, during the course of commercial 
negotiations, what the threshold is for a “material change in circumstances” and 
can insert in their agreed access contracts those events that would trigger a 
reopening of negotiations; or 

• an access regime makes provision for parties to refer disputes concerning what 
constitutes a material change in circumstances to the dispute resolution body or 
some other independent body. 

 
 

Clause 6(4)(k) 
 
If there has been a material change in circumstances, the parties should be 
able to apply for a revocation or modification of the access arrangement which 
was made at the conclusion of the dispute resolution process. 
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(a) Identification in Access Contract of Factors Warranting Reopening  
 
Clause A3.126(a) of the Model Standard Access Contract, contained in Appendix 3 
of the Access Code, sets out that a purported agreement between the network 
service provider and a user to revoke, substitute or amend any provision of the 
access contract has no effect unless it is in writing. 
 
Hence, the Access Regime allows parties to seek the reopening of an access 
contract, so long as the parties previously document in writing the terms of their 
agreement to enable the revocation, substitution or amendment of the access 
contract. Nothing in the Access Regime precludes parties from determining, as part 
of this negotiated agreement, a threshold for a “material change in circumstances” 
that could trigger a reopening of the access contract.  
 
(b) Application of Common Law Principles 
 
The Access Regime does not preclude the application of common law principles 
(such as the doctrine of frustration or contractual provisions regarding force majeure) 
to matters of this nature. 
 
Further, clause A3.126(b) of the Model Standard Access Contract waives the 
requirement to document the terms of the parties’ agreement to reopen the access 
contract in extraordinary circumstances, such as force majeure. Clause A3.126(b) 
states that: 
 

“Clause A3.126(a) does not prevent UserCo [the user] and service 
provider from agreeing by non-written means under A3.121 to revoke, 
substitute or amend any provision of this contract in an accident, 
emergency, potential danger or other unavoidable cause or 
extraordinary circumstance (each in this clause an “emergency”), 
provided that the non-written revocation, substitution or amendment 
applies only while the effects of the emergency subsist.” 

 
(c) Arbitrator May Resolve Disputes 
 
The Access Regime enables parties to refer disputes concerning what constitutes a 
material change in circumstances to the Arbitrator. This caters for circumstances 
where commercial negotiations fail to reach an agreement on the matter. 
 
The power of the Arbitrator to hear such disputes is conferred in section 10.52 of the 
Access Code, which sets out that: 
 

“The arbitrator has jurisdiction to hear a contractual dispute.” 
 
The term “contractual dispute” is defined in section 1.3 of the Access Code as: 
 

“a dispute between a service provider and a user that is not an access 
dispute and is referred to the Arbitrator under a contract for services” 

 
This may include matters such as the determination of what constitutes a material 
change in circumstances in relation to the ability of parties to apply for a revocation or 
modification of access contracts. 
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SUMMARY 
 
Given the above, the Access Regime achieves the policy objectives of clause 6(4)(k) 
of the National Competition Principles Agreement. 
 
 
4.2.11. Clause 6(4)(l) 
 
 
 
 
 
      
 
 
 
 
 
Under clause 6(4)(l), a dispute resolution body may impede the existing right of a 
person to use a facility only where compensation issues have been considered and, 
where appropriate, addressed. 
 
(a) Circumstances under Which the Arbitrator May Impede Existing Right 

of Access 
 
The Access Regime allows the Arbitrator to impede the existing right of access of a 
user to a covered network only if: 

• the user agrees to it; or 

• the Arbitrator is satisfied that the user will not be deprived of its rights without due 
compensation.  

 
This principle is contained in section 10.32 of the Access Code, which states that: 
 

“The arbitrator cannot make an award that: 

(a) would impede the right of a user under an access contract to 
obtain services unless the user agrees or the arbitrator is satisfied 
that the user is or will be compensated on just terms for in respect 
of the impeded right” 

 
SUMMARY 
 
Accordingly, the Access Regime is consistent with clause 6(4)(l). 
 
 
 
 
 
 
 
 
 

 

Clause 6(4)(l) 
 
The dispute resolution body should only impede the existing right of a person to 
use a facility where the dispute resolution body has considered whether there 
is a case for compensation of that person and, if appropriate, determined such 
compensation. 
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4.2.12. Clause 6(4)(m) 
 
 
 
 
       
 
 
 
 
 
Clause 6(4)(m) requires that an effective access regime prohibit conduct for the 
purpose of hindering access. 
 
(a) Service Provider to Use Reasonable Endeavours to Provide Access 
 
The network service provider is required to use all reasonable endeavours to provide 
access. Section 2.7 of the Access Code sets out that: 
 

“A service provider for a covered network must use all reasonable 
endeavours to accommodate the applicant’s: 

(a) requirement to obtain covered services; and 

(b) requirements in connection with the negotiation of an access 
contract.” 

 
(b) Prohibitions on Hindering or Preventing Access 
 
Further, the Access Regime explicitly incorporates the principles of clause 6(4)(m) of 
the National Competition Principles Agreement. In particular, section 115(1) of the 
Electricity Industry Act 2004 (WA) sets out that: 
 

“The network service provider in relation to network infrastructure 
facilities covered by the Code [Access Code] must not engage in 
conduct aimed at hindering or preventing – 

(a) access by any person to services in accordance with the Code; 

(b) the making of access agreements or any particular agreement in 
respect of those facilities; or 

(c) the access to which a person is entitled under an access 
agreement or a determination made by way of arbitration.”  

 
This principle also applies to network users, as pursuant to section 115(2) of the 
Electricity Industry Act 2004 (WA): 
 

“A person who has access to services under an access agreement 
must not engage in conduct aimed at hindering or preventing access 
by any other person to services of network infrastructure facilities 
covered by the Code.” 

 
 
 
 

 
 

Clause 6(4)(m) 
 
The owner or user of a service shall not engage in conduct for the purpose of 
hindering access to that service by another person. 
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(c) Enforcement 
 
Failing to comply with the provisions of the Electricity Industry Act 2004 (WA) relating 
to the prohibitions on hindering or preventing access attracts a penalty of $100,000, 
in addition to a daily penalty of $20,000 (see section 115 of the Act). 
 
(d) Other Provisions 
 
In addition to the sections of the Electricity Industry Act 2004 (WA) outlined above, a 
number of provisions in the Access Code explicitly prohibit conduct for the purpose of 
hindering access. 
 
For instance, in relation to associate contracts and deemed access contracts of a 
ringfenced business, section 13.8 states that, if the Authority considers that an 
associate contract or a deemed access contract may have been entered into for the 
purpose of preventing or hindering access by any person to services of a covered 
network, then the Authority must require the service provider to ensure that the 
ringfenced business provides covered services to the associate on terms and 
conditions which do not have the purpose of preventing or hindering access by any 
person to the services provided by the covered network. 
 
Further, a number of provisions of the Model Applications and Queuing Policy and 
the Model Standard Access Contract have been designed to stop access seekers 
from capacity “hoarding” with the intention of hindering access to the covered 
network by other access seekers. 
 
For example, sections A2.52(b) and (c) permit the network service provider to depart 
from the “first come first served” principle that governs the order in which access 
applications are processed. These sections allow applications in the queue to be 
bypassed: 
 

“(b)  where an applicant fails to use reasonable endeavours to 
progress its application in accordance with this applications and 
queuing policy; an 

(c)  where the application is frivolous, vexatious or was not made in 
good faith.” 

 
In addition, section A2.83 of the Model Applications and Queuing Policy sets out that 
“conditions precedent should not constitute an inappropriate barrier to entry into a 
market or be for the purpose of hindering or preventing access by any person to 
covered services”. 
 
Section A3.17 of the Model Standard Access Contract enables the network service 
provider to increase the contracted capacity at a connection point if the user submits 
a variation request for that effect. However, section A3.17(a) enables the network 
service provider to reject a variation request submitted by a user if it considers that: 
 

“accepting the capacity increase notice would be likely to impede the 
ability of the service provider to provide a service that is sought in an 
access application lodged by another applicant under the applications 
and queuing policy” 

 
In this case, the user would be required to make an application under the service 
provider’s Applications and Queuing Policy to seek the additional capacity. 
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SUMMARY 
 
The Access Regime satisfies the requirements of clause 6(4)(m) by comprehensively 
restricting parties’ ability to prevent or hinder access. 
 
 
4.2.13. Clause 6(4)(n) 
 
 
 
 
 
       
 
 
 
 
An effective access regime must impose appropriate requirements for facility owners 
to make available financial information that focuses exclusively on the elements of 
their business subject to the regime. 
 
(a) Ringfencing Requirements 
 
Chapter 13 of the Access Code requires service providers of covered networks to put 
in place a number of arrangements to ringfence their business of providing access to 
networks from their other functions and services. 
 
Chapter 13 includes a number of “high level” ringfencing objectives to which all 
service providers of covered networks are required to adhere (see section 13.11). 
One of these objectives requires the network service provider to keep separate 
accounting arrangements for the elements of its business that are covered by the 
Access Regime.  
 
In that regard, section 13.11(g) of the Access Code states that: 
 

“the service provider’s accounts and records relating to its covered 
network must be kept in a way that: 

(i) provides a comprehensive view of the ringfenced business’s legal 
and equitable rights and liabilities in relation to the covered 
network; 

(ii) provides a true and fair view of: 

A. the network business as distinct from any other business 
carried on by the service provider or any associate of the 
service provider; and 

B. income derived from, and expenditure relating to, the covered 
network; and 

C. the service provider’s assets and liabilities so far as they relate 
to the covered network; 

and 

 
 

Clause 6(4)(n) 
 
Separate accounting arrangements should be required for the elements of a 
business, which are covered by the access regime. 
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(iii) provides sufficient information to enable the price control and 
pricing methods, and these ringfencing objectives and ringfencing 
rules, to be applied in a reasonable manner;” 

 
Under section 13.37 of the Access Code, the service provider must establish, 
maintain and implement effective procedures to ensure compliance with these 
requirements.  
 
When requested by the Authority, the network service provider must provide a copy 
of its compliance procedures to the Authority, who must place them on the public 
register. 
 
In addition, at reasonable intervals determined by the Authority, the network service 
provider must assess its compliance with, and the effectiveness of, its compliance 
procedures.  
 
Further, section 13.14 allows the Authority to establish ringfencing rules to enhance 
the effectiveness of the high level ringfencing objectives. 
 
(b) Additional Ringfencing Rules for Integrated Providers 
 
In recognition that more rigorous ringfencing arrangements are required where a 
network service provider has interests in the same markets as those in which third 
party access seekers participate, the Access Code includes additional ringfencing 
rules for vertically integrated network service providers. 
 
In addition to the general ringfencing requirements with regard to: 

• the segregation of the network service provider’s access-related functions from 
other functions, which is outlined in section 13.11(a);  

• accounts and records keeping,  as set out in section 13.11(g); and  

• the protection of commercially sensitive information, which is contained in 
sections 13.11(b) to (d) and has been carefully drafted to restrict to the 
minimum necessary any “sideways” flow of information,  

section 13.23 of the Access Code states that the ringfencing rules that apply to 
integrated providers may deal with any matter that the Authority considers necessary 
or convenient to achieve the Access Code objective or to maintain the confidence of 
those who generate, transport or consume electricity that the Access Code objective 
or the ringfencing objectives are being achieved. 
 
Additionally, the ringfencing rules that apply to integrated providers may require the 
physical separation of all or part of the network business’s offices, equipment or 
marketing staff from those of any other business. 
 
(c) Competitive Neutrality Provisions 
 
The Access Code contains a number of provisions designed to ensure that any 
advantage that a particular infrastructure user might enjoy because it is affiliated with 
the infrastructure owner is neutralised. 
 
For instance, section 13.11(e) prevents access seekers that are affiliated with the 
network service provider from being treated on a preferential basis, as this provision 
sets out that: 
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“any goods or services that the ringfenced business provides to, or 
receives from, any associate of the ringfenced business must be 
provided or received on terms that would be reasonable if the parties 
were dealing at arm’s length” 
 

Similarly, section 13.11(f) has been introduced to assure certain market participants 
are not discriminated against or competitively disadvantaged as a result of the 
network service provider’s affiliation with a particular user. Section 13.11(f) states 
that: 
 

“any goods or services that the ringfenced business provides to, or 
receives from, a third party operating in competition with an associate 
of the ringfenced business must be provided or received on a basis 
that does not competitively or financially disadvantage the third party, 
relative to the associate” 

 
Section 13.5, which relates to associate contracts, states that the parties must 
document and, if required, provide to the Authority, the terms and conditions under 
which they provide services to each other. 
 
SUMMARY 
 
The Access Regime complies with clause 6(4)(n) by providing for ringfenced 
accounting, additional ringfencing rules for integrated providers, as well as provisions 
to facilitate competitive neutrality.  
 
 
4.2.14. Clause 6(4)(o) 
 
 
 
 
 
       
 
 
 
 
 
For an access regime to incorporate the clause 6(4)(o) principle, it should provide for 
the dispute resolution body and any other relevant body, such as the Authority, with 
the right to inspect all financial documents pertaining to the services concerned.  
 
(a) Authority and Arbitrator’s Powers 
 
Section 13.45 of the Access Code confers powers on both the Authority and the 
Arbitrator to require a service provider of a covered network to inspect or make 
copies of the service provider’s accounts and records for the covered network. 
 
Similarly, section 14.4 of the Access Code requires the service provider to collect 
time-series data for variables that are used in the calculation of the target revenue 
and to make that information available to the Authority on request. 
 

 
 

Clause 6(4)(o) 
 
The dispute resolution body, or relevant authority where provided for under 
specific legislation, should have access to financial statements and other 
accounting information pertaining to a service. 
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Other information gathering powers of the Authority include those conferred by 
section 51 of the Economic Regulation Authority Act 2003 (WA), which states that: 
 

“If the Authority has reason to believe that a person has information or 
a document that may assist the Authority in the performance of its 
functions, the Authority may require the person to give the Authority 
the information or a copy of a document.” 

 
The Arbitrator may also have access to financial statements and other accounting 
information pertaining to a service through the powers conferred to it by section 
A5.16 of the Access Code, which enables the Arbitrator to gather information about 
any matter relevant to an access dispute in any way the Arbitrator thinks appropriate 
in the course of proceedings. 
 
SUMMARY 
 
In light of the above, the Access Regime satisfies the requirements of clause 6(4)(o).  
 
 
4.2.15. Clause 6(4)(p) and Clause 6(2) 
 
 
 
 
 
       
 
 
 
 
 
 
 
 
 
 
 
 
       
 
 
 
 
 
 
 
 
 
 
 
 
Clauses 6(4)(p) and 6(2) contain principles that are applicable only in situations 
where an access regime applies to services of facilities extending beyond (or having 

 
 

Clause 6(4)(p) 
 
Where more that one State or Territory access regime applies to a service, 
those regimes should be consistent and, by means of vested jurisdiction or 
other co-operative legislative scheme, provide for a single process for persons 
to seek access to the service, a single body to resolve disputes about any 
aspect of access and a single forum for enforcement of access arrangements. 

 
 

Clause 6(2)  
 

The regime to be established by Commonwealth legislation is not intended to 
cover a service provided by means of a facility where the State or Territory 
Party in whose jurisdiction the facility is situated has in place an access regime 
which covers the facility and conforms to the principles set out in this clause 
unless: 

(a) the Council determines that the regime is ineffective having regard to the 
influence of the facility beyond the jurisdictional boundary of the State or 
Territory; or 

(b) substantial difficulties arise from the facility being situated in more than one 
jurisdiction. 
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an influence beyond) the jurisdictional boundary of the State or Territory seeking 
certification. 
 
The Access Regime applies only to services provided by electricity transmission and 
distribution networks located within Western Australia.  
 
Although feasibility studies to extend Western Australian electricity networks across 
State boundaries (eg for the purpose of interconnection with the National Electricity 
Market) have not been carried out, it is considered unlikely that such interconnections 
would be technically or economically viable. 
 
Given the isolated nature of the electricity transmission and distribution networks in 
the State, the Access Regime, as it applies in Western Australia, would not have an 
influence upon networks beyond the borders of Western Australia.  
 
SUMMARY 
 
The principles of clauses 6(4)(p) and 6(2) are not applicable to the Access Regime 
subject of this application for certification. 
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SECTION 5 
  DURATION OF CERTIFICATION 
 
 
 
The application seeks a recommendation from the NCC that the Access Regime be 
recognised as effective within Part IIIA of the TPA for a minimum of 15 years. 
 
 
 


