
 

Dalrymple Bay 

Coal Terminal 

Access Regime  

Application for certification 

under s 44M of the 

Trade Practices Act 1974 (Cth)  

 Final Recommendation  

 10 May 2011  

  
 



 

Table of contents 

Abbreviations and defined terms .................................................................................... 3 

1 Recommendation ........................................................................................................ 4 

2 Application, draft recommendation and public consultation ......................................... 5 

3 The DBCT Access Regime ............................................................................................. 6 

About the DBCT ........................................................................................................................ 6 

The DBCT Access Regime .......................................................................................................... 6 

4 Certifying an access regime .......................................................................................... 9 

The Council’s approach to considering an application for certification ................................... 9 

5 Assessment against clause 6 principles ....................................................................... 13 

The scope of the DBCT Access Regime (clauses 6(3)(a) and 6(4)(d)) ..................................... 13 

Treatment of interstate issues (clauses 6(2), 6(4)(p)) ............................................................. 16 

The negotiation framework (CPA clauses 6(4)(a)–(c), (e), (f), (g), (h), (i), (m), (n), (o)) .......... 18 

Dispute resolution (clauses 6(4)(a)–(c), (g), (h), (i), (j), (k), (l), (o), 6(5)(c)) ............................ 27 

Efficiency promoting terms and conditions of access (clauses 6(4)(a)–(c), (e), (f), (i), (k), 

(n), 6(5)(a) and (b)) ....................................................................................................... 37 

6 Assessment against the objects of Part IIIA ................................................................. 40 

7 Duration of certification ............................................................................................. 43 

Appendix A ─ The clause 6 principles ........................................................................... 45 

Appendix B ─ Information taken into account by the Council ........................................ 48 

Appendix C – Chronology .............................................................................................. 49 

 

 



Final Recommendation Certification DBCT 

Page 3 

Abbreviations and defined terms 

Abbreviation Description 

2011 Undertaking The DBCT Management access undertaking in effect from 

1 January 2011 until 30 June 2016. 

Amendment Act Motor Accident Insurance and Other Legislation 

Amendment Act 2010 (Qld) 

Application Application dated 16 December 2010 by the Premier of 

Queensland, the Hon Anna Bligh MP for a recommendation 

that the DBCT Access Regime be certified 

Asciano Asciano Limited 

Asciano submission 14 February 2011 submission to the Council 

Brookfield Brookfield Infrastructure Partners L.P., 71 per cent owner 

of DBCT Management 

Brookfield submission 14 February 2011 submission to the Council by Brookfield 

Clause 6 principles The principles set out in clauses 6(2)-6(5) of the CPA 

Council National Competition Council 

CPA Competition Principles Agreement 

DBCT Dalrymple Bay Coal Terminal 

DBCT Access Regime The access regime applicable to the DBCT, comprised of the 

instruments set out in paragraph 3.4 below. 

DBCT coal service Handling of coal at the DBCT 

DBCT Management DBCT Management Pty Ltd, lessee of the DBCT 

DBCT Pty Ltd Dalrymple Bay Coal Terminal Pty Ltd, operator of the DBCT 

IAP Initial access proposal 

JR Act Judicial Review Act 1991 (Qld) 

Part IIIA Part IIIA of the TPA 

QCA Queensland Competition Authority 

QCA Act  Queensland Competition Authority Act 1997 (Qld) 

Queensland Rail Access Regime  The rail network access regime that applies to the central 

Queensland coal rail network, certified on 19 January 2011. 

TI Act Transport Infrastructure Act 1994 (Qld) 

TOMS Act Transport Operations (Marine Safety) Act 1994 (Qld) 

TPA Trade Practices Act 1974 (Cth) (renamed the Competition 

and Consumer Act 2010 (Cth) from 1 January 2011) 
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1 Recommendation 

1.1 Pursuant to s 44M of the Trade Practices Act 1974 (TPA), the Council recommends 

that the Commonwealth Minister decide that the access regime that applies to the 

Dalrymple Bay Coal Terminal (DBCT) (DBCT Access Regime) is an effective access 

regime and that the DBCT Access Regime be certified for 10 years. 

1.2 The Council’s reasons for its recommendation are set out in this report.  
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2 Application, draft recommendation and public consultation 

2.1 The Premier of Queensland, the Hon Anna Bligh MP, made an application to the 

Council on 16 December 2010 (Application) for a recommendation under s 44M(2) of 

the TPA that the Commonwealth Minister decide that the DBCT Access Regime is an 

effective access regime. 

2.2 The Council gave public notice of the Application in The Australian newspaper on 21 

December 2010 and published the Application on its website. The Council invited 

interested parties to make written submissions in response to the Application. The 

closing date for submissions on the Application was 14 February 2010. Submissions 

were received from: 

 Asciano Limited (Asciano), and 

 Brookfield Infrastructure Partners L.P. (Brookfield) 

2.3 The submissions contained no material identified as confidential and were made 

available in full on the Council’s website.  

2.4 On 16 March 2011 the Council released its draft recommendation, proposing to 

recommend that the Commonwealth Minister certify the DBCT Access Regime for ten 

years. The Council invited interested parties to make written submissions on the draft 

recommendation by 5.00pm on 18 April 2011. The Council received no submissions 

on the draft recommendation. 

Renaming of the Trade Practices Act 

2.5 The Trade Practices Amendment (Australian Consumer Law) Act (No2) 2010 (Cth)1 

renamed the TPA the Competition and Consumer Act 2010 (Cth) with effect from 

1 January 2011. These amendments did not make changes to Part IIIA of the TPA 

(Part IIIA). 

2.6 As the Application was made under the TPA prior to its name change, this 

recommendation refers throughout to the TPA. References in this recommendation to 

the TPA or Part IIIA should be read as the legislation that was in effect on 16 

December 2010 (the day the Council received the Application), unless otherwise 

noted. 

                                                           
1
  No. 103, 2010. 
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3 The DBCT Access Regime 

About the DBCT 

3.1 The DBCT is one of two terminals at the Port of Hay Point, 38 kilometres south of 

Mackay in Queensland. It is a common user facility providing coal handling services to 

coal miners in the Bowen Basin.  

3.2 The DBCT is owned by DBCT Holdings Pty Ltd, which is wholly owned by the State of 

Queensland. The terminal operator is DBCT Management Pty Ltd (DBCT 

Management), a company 71 per cent owned by Brookfield. The remaining 29 per 

cent is jointly owned by a number of Canadian and US pension funds. DBCT 

Management holds a 50 year lease (with a 49 year option) to operate, maintain and 

develop the DBCT. Dalrymple Bay Coal Terminal Pty Ltd (DBCT Pty Ltd), a company 

owned by a group of miners that use the DBCT, operates and maintains the DBCT on a 

day to day basis under contract with DBCT Management. 

3.3 Coal is transported to the DBCT by competing rail haulage operators using the 

Goonyella rail system. The Goonyella rail system is leased to QR Network Pty Ltd (a 

subsidiary of QR National) and is subject to the Queensland Rail Access Regime, 

which was certified on 19 January 2011. 

The DBCT Access Regime 

3.4 The DBCT Access Regime is comprised of: 

 the Queensland Competition Authority Act 1997 (Qld) (QCA Act)  

 the access undertaking prepared by DBCT Management, accepted by the 

QCA on 23 September 2010 and effective from 1 January 2011 to 30 June 

2016 (2011 Undertaking), and 

 the port safety regime established under the Transport Infrastructure Act 

1994 (Qld) (TI Act) and the Transport Operations (Marine Safety) Act 1994 

(Qld) (TOMS Act). 

Queensland Competition Authority Act 

3.5 Part 5 of the QCA Act establishes Queensland’s third party access regime for services 

provided by means of significant infrastructure facilities in Queensland. If a service is 

declared by the Ministers for access it will be subject to the access regime set out in 

the QCA Act and regulated by the QCA. The ‘Ministers’ are defined as the Premier 

and the Treasurer. 

3.6 Part 5 of the QCA Act has the following core features. 

 Ministerial declarations: Division 2 sets out a generic process for the 

ministerial declaration of services. A ministerial declaration triggers two 

forms of access regulation being: 
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 Negotiation/arbitration: declaration under the QCA Act imposes an 

obligation on a service provider to negotiate with access seekers to 

reach an access agreement and, if agreement cannot be reached, 

allows the QCA to arbitrate and determine an access dispute, and  

 Access undertaking: a service provider may voluntarily (or be 

required to) submit an undertaking setting out the terms and 

conditions upon which access to the declared service will be 

provided. 

 Negotiation framework: Division 4 sets out the rights and obligations of 

parties in negotiating access agreements for declared services. 

 Dispute resolution process: Division 5 provides for arbitration of disputes 

about access to a service. The QCA may act as an arbitrator and make an 

access determination to settle the dispute. Part 7 of the QCA Act sets out 

how arbitrations are to be conducted by the QCA. 

 Access undertaking framework: Division 7 sets out a process for the 

submission and approval of access undertakings. 

 Enforcement: Division 8 sets out various enforcement mechanisms including 

orders to enforce access determinations, injunctions and orders to enforce 

access undertakings and a prohibition on hindering access. 

Declaration of DBCT coal service 

3.7 Part 12 of the QCA Act2 provides that the handling of coal at the DBCT (DBCT coal 

service) (provided by the terminal operator3) is taken to be a service declared by the 

Ministers4 for a period of 10 years from 8 September 2010. The declaration may be 

extended or revoked by the Ministers upon the recommendation of the QCA (QCA 

Act, Division 2 of Part 5). 

Access undertaking 

3.8 From 1 January 2011 until 30 June 2016, access to the services declared under the 

DBCT Access Regime is subject to the 2011 Undertaking. The 2011 Undertaking 

covers a range of issues, including: 

 negotiation framework (Section 5) 

                                                           
2
  Part 12 was introduced by the Motor Accident Insurance and Other Legislation Amendment 

Act 2010 (Qld) (Amendment Act). Prior to this, the DBCT coal service was declared by 

regulation under the QCA Act. 
3
  The terminal operator is defined in s 250(5) as the lessee of the DBCT or a person operating 

the DBCT for the lessee. The ownership and operating structures of the DBCT are described at 

paragraph 3.2 above. 
4
  Section 250 also provides that the use of a coal rail transportation system and the use of rail 

transport infrastructure used for operating a railway managed by Queensland Rail Limited are 

taken to be declared services. 
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 reporting arrangements for DBCT Management (Section 10) 

 pricing (Section 11) 

 terminal capacity expansion procedures (Section 12) 

 development of access agreements (Section 13) 

 supply chain coordination (Section 14) 

 master planning processes (Section 15), and 

 dispute resolution (Section 17). 

Safety legislation 

3.9 The safety regime that applies to the DBCT Access Regime is established by the TI Act 

and the TOMS Act. 

3.10 Chapter 8 of the TI Act provides for the establishment of port authorities, whose 

functions include (among other things):  

 establishing, managing, and operating effective and efficient port facilities 

and services in its port, and 

 maintaining appropriate safety and security. 

3.11 Port authorities are empowered to control the activities at the port and ensure the 

efficient and safe operation of port facilities and services. The port authority for DBCT 

is North Queensland Bulk Ports Corporation Ltd, a Queensland Government owned 

corporation.  

3.12 The TOMS Act makes general provision for safety obligations and standards, the 

registration of ships and the licensing of masters, crew members and pilots of ships. 
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4 Certifying an access regime 

4.1 States and territories may establish their own regimes for access to services and for 

regulating the prices and other terms and conditions for such access. A state or 

territory that is a party to the Competition Principles Agreement (CPA)5 may apply to 

the Council for a recommendation to the Commonwealth Minister that an access 

regime be certified as an ‘effective access regime’.  

4.2 Where a state or territory regime is certified, that regime will govern regulation of 

access to the services to which it applies and those services cannot be declared under 

the provisions of the national access regime in Part IIIA or subject to an access 

undertaking to the Australian Competition and Consumer Commission.  

4.3 To obtain certification the responsible Minister—the Premier of a state or Chief 

Minister of a territory—may apply, in writing, to the Council asking the Council to 

recommend that the Commonwealth Minister certify an access regime as effective. 

The requirements for application to the Council are prescribed in regulation 6B of the 

Trade Practices Regulations 1974 (Cth). The Council encourages applicants to support 

their application with explanations and evidence demonstrating how each of the 

clause 6 principles in the CPA is satisfied and how the regime has regard to the 

objects set out in s 44AA of Part IIIA of the TPA. 

The Council’s approach to considering an application for certification 

4.4 Section 44M(4) of the TPA requires the Council,  in deciding whether to recommend 

that a regime be certified as effective, to: 

 assess whether the access regime is an ‘effective access regime’ by applying 

the relevant principles set out in the CPA 

 have regard to the objects of Part IIIA of the TPA (in s 44AA), and 

 not consider any other matters (s 44M(4)(b) of the TPA). 

4.5 1.2 The relevant principles are set out in clauses 6(2)–6(5) of the CPA (clause 6 

principles). 6 There are some 23 such principles, a number of which have several 

elements. An effective access regime must satisfactorily address each of the clause 6 

principles.  

4.6 The Council’s consideration of whether the clause 6 principles are satisfied is subject 

to several other requirements: 

(a) s 44DA(1) of the TPA provides that the Council must treat each principle as 

having the “status of a guideline rather than a binding rule” 

(b) s 44DA(2) provides that an effective access regime may contain additional 

matters that are not inconsistent with the clause 6 principles 

                                                           
5
  All Australian States and Territories are party to the CPA. 

6
  The clause 6 principles are reproduced at Appendix A. 
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(c) clause 6(3)(b) of the CPA requires that in order to conform with the clause 6 

principles an access regime must “reasonably incorporate” each of the 

principles in clause 6(4) of the CPA. Clause 6(3) also acknowledges that 

“there may be a range of approaches available to a State or Territory Party 

to incorporate each principle”. The clause goes on to note that: 

Provided the approach adopted in a State or Territory access regime 

represents a reasonable approach to the incorporation of a principle in 

subclause (4) or (5), the regime can be taken to have reasonably 

incorporated the principle for the purposes of paragraph (b). 

(d) clause 6(3A) of the CPA provides that in assessing whether an access regime 

is an effective access regime the assessing body: 

(a) should, as required by the Trade Practices Act 1974, and subject to 

section 44DA, not consider any matters other than the relevant 

principles in this Agreement. Matters which should not be considered 

include the outcome of any arbitration, or any decision, made under the 

access regime; and 

(b) should recognise that, as provided by subsection 44DA(2) of the 

Trade Practices Act 1974, an access regime may contain other matters 

that are not inconsistent with the relevant principles in this Agreement. 

4.7 In making its recommendation the Council must also have regard to the objects of 

Part IIIA of the TPA. The objects clause of Part IIIA has two limbs. The first is 

concerned with the economically efficient operation and use of, and investment in, 

infrastructure to promote effective competition in upstream and downstream 

markets. Together with a number of more specific requirements set out in various of 

the clause 6 principles, this object is directed to ensuring a certifiable access regime 

balances the interest of access seekers and asset owners/service providers in a way 

that advances the national interest. The second limb is the provision of a framework 

and guiding principles to encourage a consistent approach to access regulation. 

4.8 In its Guide to Certification (NCC 2010a), and in a number of recommendations on 

applications for certification of state access regimes (see for example NCC 2009, 

at 4.7), the Council has indicated its view that certification requires assessment only 

that the particular regime satisfactorily addresses the clause 6 principles and accords 

with the objects of Part IIIA. 

4.9 A failure to secure certification of a particular access regime does not affect the 

enforceability or operation of a state or territory access regime. Certification does, 

however, remove the potential for a service(s) to be declared under Part IIIA and is 

likely to provide greater certainty to asset owners/service providers and access 

seekers.7 

                                                           
7
  Section 44H(4)(e)(ii) of the TPA provides that the designated Minister cannot declare a service 

if access to the service is already the subject of an effective access regime under s 44N of the 

TPA. 
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Submissions on the assessment of access regimes 

4.10 The Queensland Government submits that the matters set out in 4.4 above make it 

clear that the approach the Council is to take in considering an application for 

certification is: 

(a) to consider the Clause 6 Principles, and that general debate about the 

details of how the regime operates is not relevant unless the debate 

relates to a Clause 6 Principle; 

(b) that there are a range of approaches to the incorporation of a Clause 6 

Principle, and that as long as the approach adopted by the Queensland 

Government is a reasonable approach, then the Clause 6 Principle is 

satisfied; and 

(c) to have regard to the objects of Part IIIA of the TPA set out in section 

44AA (Application, p 16). 

4.11 Asciano states that it believes that the Part IIIA objectives 

mean that in order for the DBCT access regime to be effective it must: 

 contain obligations to promote the economic operation of the DBCT and 

promote investment in the DBCT; 

 contain obligations to encourage third party access in the market served by 

the DBCT and related upstream markets, such as the above rail market, via 

the effective separation of the competitive and non-competitive 

operations, including effective prohibitions on preferential treatment; and 

 seek to be generally consistent with access regimes which apply to 

connecting infrastructure (Asciano Submission, pp 1-2). 

4.12 The Council is of the view that its task is to assess whether the access regime in 

question meets the specific requirements of the clause 6 principles and is generally 

consistent with the objects of Part IIIA. The Council does not consider that the objects 

clause prescribes the inclusion of any particular provision.8 Further, the Council has 

previously expressed the view that the process of certification does not involve an 

assessment of whether the access regime is ‘optimal’ and that certification does not 

require that the particular regime provides the most effective means of achieving 

efficient access outcomes. Rather, certification requires assessment only that the 

particular regime satisfactorily addresses the clause 6 principles and accords with the 

objects of Part IIIA.  

Structure of this recommendation 

4.13 When the Council recommends that the Commonwealth Minister make a decision to 

certify an access regime as effective, it must also recommend the duration for which 

the decision should be in force.  

                                                           
8
  See eg: Trade Practices Amendment (National Access Regime) Bill 2005 (Cth), Explanatory 

Memorandum, p 18. 
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4.14 The Council’s assessment of the DBCT Access Regime against the clause 6 principles 

and objects of Part IIIA is set out in chapters 5 and 6. The Council’s recommendation 

on the duration of any certification of the DBCT Access Regime is set out in chapter 7. 

4.15 The Council has organised its consideration of the Application against the clause 6 

principles and the objects of Part IIIA as follows: 

 The scope of the access regime–6(3), 6(4)(d). 

 The treatment of interstate issues–6(2), 6(4)(p). 

 The negotiation framework–6(4)(a)–(c), (e), (f), (g)-(i), (m), (n), (o). 

 Dispute resolution – 6(4)(a)–(c), (g), (h), (i), (j), (k), (l), (o), 6(5)(c). 

 Efficiency-promoting terms and conditions of access–6(4)(a)–(c), (e), (f), (i), 

(k), (n), 6(5)(a) and (b). 

 Part IIIA objects. 

4.16 In the Council’s view, the categories set out in paragraph 4.15 above provide a logical 

framework for analysis, and help to clarify how a regime addresses the necessary 

elements of an effective access regime. However, the categories do not replace the 

clause 6 principles and Part IIIA objects as the basis for assessing a regime’s 

effectiveness. 
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5 Assessment against clause 6 principles 

The scope of the DBCT Access Regime (clauses 6(3)(a) and 6(4)(d)) 

5.1 Clause 6(3)(a) states that a regime should apply to a limited class of services, namely 

those: 

 provided by means of significant infrastructure facilities that are not 

economically feasible to duplicate and where access to the services is 

necessary to permit effective competition in upstream and downstream 

markets, and 

 where the safe use of the facility can be ensured at reasonable cost. 

5.2 Clause 6(4)(d) requires that there is periodic review of the need for access regulation 

to apply to a particular service. A facility might at the present time not be 

economically feasible to duplicate but this situation may change over time removing 

the need for access regulation. Existing contractual rights should not be automatically 

revoked when a declaration lapses or is revoked. 

Services to which the DBCT Access Regime applies 

5.3 Section 72(1) of the QCA Act provides that Part 5 of the QCA Act applies to services 

provided by means of a facility and includes: 

 the use of a facility (including, for example, a road or railway line) 

 the transporting of people 

 the handling or transporting of goods or other things, and 

 a communications service or similar service. 

A service does not include: 

(a) the supply of goods (except to the extent the supply is an integral, but 

subsidiary, part of the service) 

(b) the use of intellectual property or a production process (except to the 

extent the use is an integral, but subsidiary, part of the service) or 

(c) a service –  

(i) provided, or to be provided, by means of a facility for which a 

decision of the Australian Competition and Consumer Commission, 

approving a competitive tender process under the TPA, s 44PA, is in 

force and 

(ii) that was stated under s 44PA(2) of the TPA in the application for the 

approval;  

Section 70 of the QCA Act defines ‘facility’ as including (among other things) port 

infrastructure, which is in turn defined by reference to the definition of that phrase in 

schedule 6 of the TI Act. That definition states that ‘port infrastructure includes 

transport infrastructure relating to ports.’ 
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5.4 DBCT coal services are taken to be services declared by the Ministers (QCA Act, s 

250). The declaration is effective for 10 years from 8 September 2010, but may be 

revoked earlier (QCA Act, ss 88-94). Between six and 12 months before the current 

declaration is due to expire, the QCA must make a recommendation to the Ministers 

whether or not the declarations should continue (QCA Act, s 87A).  

5.5 The QCA Act also contains a two-step Ministerial declaration process similar to the 

declaration process under Part IIIA. A person may apply to the QCA for a 

recommendation that a particular service be declared by the Ministers 

(QCA Act, s 77). The Ministers then decide whether to declare the service 

(QCA Act, s 84). The QCA in making a recommendation and the Ministers in making a 

decision must consider access criteria that are substantially the same as those in Part 

IIIA (QCA Act, ss 80 and 86). The access criteria (QCA Act, s 76(2)) are that: 

(a) access (or increased access) to the service would promote a material 

increase in competition in at least one market (whether or not in Australia), 

other than the market for the service 

(b) it would be uneconomical to duplicate the facility for the service 

(c) that the facility for the service is significant, having regard to its size or its 

importance to the Queensland economy 

(d) access (or increased access) to the service can be provided safely, and 

(e) access (or increased access) to the service would not be contrary to the 

public interest. 

5.6 Under s 76(3), in considering the ‘public interest’ criterion, the QCA and the Ministers 

must have regard to: 

(a) the object of Part 5 of the QCA Act 

(b) legislation and government policies relating to ecologically sustainable 

development 

(c) social welfare and equity considerations including community service 

obligations and the availability of goods and services to consumers 

(d) legislation and government policies relating to occupational health and 

safety and industrial relations 

(e) economic and regional development issues, including employment and 

investment growth 

(f) the interests of consumers or any class of consumers 

(g) the need to promote competition 

(h) the efficient allocation of resources, and 

(i) if the facility for the service extends outside Queensland, whether access to 

the service provided outside Queensland by means of the facility is 

regulated by another jurisdiction and the desirability of consistency in 

regulating access to the service. 



Final Recommendation Certification DBCT 

Page 15 

5.7 As is the case for the Council and the Commonwealth Minister when considering 

applications for declaration under Part IIIA, the QCA may not recommend declaration 

and the Ministers may not declare a service unless satisfied about all of the access 

criteria (QCA Act, ss 80(2) and 86(2)). However, unlike Part IIIA, under the QCA Act 

there is no discretion not to recommend declaration or not to declare a service.9 If 

satisfied about all of the access criteria, the QCA must recommend that a service be 

declared and the Ministers, if so satisfied, must declare the service (QCA Act, ss 80(1) 

and 86(1)). The QCA and Ministers may also make a recommendation or declaration 

(respectively) as to part of a service if satisfied all the access criteria are met in 

relation to that part of the service (QCA Act, ss 80(5) and 86(3)). A recommendation 

or decision to declare a service (or part of a service) must state the period of the 

declaration (QCA Act, ss 79 and 84). 

5.8 The Ministers must make a decision within 90 days of receiving the QCA’s 

recommendation (QCA Act, s 85). Should a Minister fail to make a decision within 

that time, a statutory order of review may be available under s 22(2) of the Judicial 

Review Act 1991 (Qld) (JR Act).10 

Application and submissions 

5.9 The Queensland Government submits that the DBCT Access Regime satisfies clause 

6(3)(a) of the CPA because 

[i]t is clear from the structure of the DBCT Access Regime that access regulation 

under the QCA Act is intended only to be applied to a limited class of facilities, 

specifically those that exhibit natural monopoly characteristics. The object of 

Part 5 of the QCA Act and the access criteria which guide declaration decisions 

reflect this intention by ensuring that services are only declared where there is a 

demonstrated case that access regulation is appropriate and efficient, having 

regard to the nature of the facility and the competitive outcomes which may 

result from declaration (Application, p 22). 

The Council’s assessment 

5.10 The DBCT is a significant infrastructure facility, having regard to its size and 

importance to Queensland’s economy. Facilities such as the DBCT are likely to exhibit 

natural monopoly characteristics and are unlikely to be economically feasible to 

duplicate. Access to the services covered by the DBCT Access Regime is necessary to 

permit effective competition in dependent markets and that access can be safely 

provided.  

                                                           
9
  Section 80(1) provides that the QCA must recommend declaration of a service if satisfied 

about all of the access criteria. Section 86(1) provides that the Ministers must declare a service 

if satisfied about all of the access criteria. 
10

  Prior to commencement of the Amendment Act, s 85 deemed that the Ministers had decided 

not to declare the service if they had not made their decision within the 90 day period. 
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5.11 The Council is satisfied that the DBCT Access Regime reasonably addresses clause 

6(3)(a). 

Review of the right to negotiate access 

The DBCT Access Regime 

5.12 All Ministerial declarations under the DBCT Access Regime must specify a date upon 

which the declaration will expire (QCA Act, s 84(4)). The DBCT declaration under the 

QCA Act will expire after 10 years unless revoked under the QCA Act (ss 88-94).  

5.13 The owner of a declared service may apply to the QCA for a recommendation to the 

Ministers that the declaration be revoked. The QCA may also recommend, of its own 

initiative, to the Ministers that a Ministerial declaration be revoked. The QCA may 

conduct an investigation about the declared service for the purpose of making a 

revocation recommendation. In making a revocation recommendation, the QCA must 

be satisfied that the declared service no longer meets the access criteria in s 76 of the 

QCA Act (QCA Act, ss 88(3) and 86).  

5.14 The Ministers may only revoke a declaration after receiving a recommendation from 

the QCA and if satisfied that, at the time of the revocation, the access criteria would 

not be met in respect of the service (QCA Act, s 92). Existing rights are preserved 

upon revocation or expiry of a declaration (QCA Act, s 95).  

Application and submissions 

5.15 The Queensland Government submits that the DBCT Access Regime satisfies clause 

6(4)(d) because it: 

 provides for the expiry of declarations after a specified period and for 

compulsory review prior to expiry 

 includes a mechanism for revocation of declaration where the access 

criteria are no longer satisfied, and 

 preserves existing contractual rights and obligations in the event of 

revocation of declaration. 

The Council’s assessment 

5.16 The DBCT Access Regime reasonably incorporates mechanisms for reviewing the right 

to negotiate access and for ensuring that existing contractual rights under an access 

agreement are preserved.  

5.17 The DBCT Access Regime satisfies clause 6(4)(d) of the CPA.  

Treatment of interstate issues (clauses 6(2), 6(4)(p))  

5.18 Clause 6(2) establishes principles for the treatment of services provided by a facility 

with an influence beyond a jurisdictional boundary or where there are difficulties 

because the facility providing the service that is subject to a regime is located in more 
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than one jurisdiction. Clause 6(4)(p) is aimed at ensuring there is a seamless process 

for obtaining access to a service, so promoting timely and efficient outcomes.  

The DBCT Access Regime 

5.19 DBCT coal services are specifically declared under s 250 of the QCA Act, which defines 

the DBCT as ‘the port infrastructure located at Hay Point owned by the Ports 

Corporation of Queensland’. Any port infrastructure either not located at Hay Point or 

not owned by the Ports Corporation of Queensland, is not subject to the DBCT Access 

Regime. 

Application and submissions  

5.20 The Queensland Government submits that the DBCT Access Regime is effective 

because: 

 it only applies to coal handling services at the DBCT 

 the DBCT is wholly within Queensland and services only central Queensland 

mines, and 

 there is no interstate demand for DBCT coal handling services 

(Application, p 17). 

The Council’s assessment 

5.21 As the DBCT Access Regime does not apply to facilities outside Queensland, interstate 

issues do not arise. 

5.22 Clauses 6(2) and 6(4)(p) are satisfied.  
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The negotiation framework (CPA clauses 6(4)(a)–(c), (e), (f), (g), (h), (i), 

(m), (n), (o)) 

Clauses 6(4)(a)–(c): negotiated access 

5.23 Clauses 6(4)(a)–(c) seek to ensure that an access regime provides an appropriate 

balance between commercial negotiation and regulatory intervention to facilitate 

access. Regulatory arrangements should not preclude negotiated outcomes. 

Consideration of clauses 6(4)(a)-(c) must include an assessment of whether 

regulatory arrangements create an environment in which parties can enter into 

effective negotiations. This may require the inclusion of processes to address 

imbalances of bargaining power and information asymmetries. 

5.24 Effective regulatory promotion of commercial outcomes requires that parties have 

confidence in the regulatory process. Independent, transparent and consultative 

regulatory processes are critical. Regulators must not only be impartial and 

transparent, but must also have adequate powers and resources in order to be able 

to perform their roles effectively. 

The DBCT Access Regime 

5.25 Once a service is declared under the QCA Act: 

 the service provider is obliged to negotiate with an access seeker for making 

an access agreement (QCA Act, s 99) and 

 if commercial agreement cannot be reached then an access dispute may be 

raised (QCA Act, s 112) and referred to mediation (QCA Act, s 115A) or 

arbitrated by the QCA (QCA Act, s116). 

5.26 The QCA Act imposes obligations on the parties to negotiate in good faith and 

requires the service provider to make all reasonable efforts to satisfy the access 

seeker’s reasonable requirements (ss 100 and 101 of the QCA Act). Section 100 of the 

QCA Act prohibits service providers from unfairly differentiating between access 

seekers in a way that has a material adverse effect on the ability of one or more of 

the access seekers to compete with other access seekers. However, differential 

treatment of access seekers is permitted where it is reasonably justified because of 

different circumstances or is expressly required or permitted by an access code, 

approved access undertaking or an access determination. These exceptions do not 

authorise a service provider to engage in conduct for the purpose of preventing or 

hindering a user’s access to the declared service, or to propose a price for access to 

the declared service that is inconsistent with the pricing principles in s 168A of the 

QCA Act. 

5.27 The 2011 Undertaking sets out a framework for negotiating access (2011 

Undertaking, s 5) and provides for binding resolution of disputes (2011 Undertaking, 

s 17). The negotiation framework entitles the access seeker to obtain certain 

information prior to lodging an access application and obliges the access seeker to 



Final Recommendation Certification DBCT 

Page 19 

provide DBCT Management with information it requires to prepare an initial access 

proposal (IAP). The IAP must be provided within 20 business days. It must set out 

information including: 

 assessments of existing capacity and demand, and 

 if there is sufficient capacity to accommodate the access seeker, proposed 

terms of access and estimated access charges, or 

 if there is insufficient capacity to accommodate the access seeker, 

particulars of capacity circumstances, the existence of a queue, prospective 

access prices and capacity plans. 

5.28 Disputes are initially referred to the chief executive officers of DBCT Management and 

the access seeker. The dispute may be referred: 

 by agreement, to an expert appointed by the parties, or 

 if agreement cannot be reached (or if a party considers there is manifest 

error in the expert’s decision) to the QCA, which is to apply Division 5 of 

Part 5 of the QCA Act. 

5.29 The independence of the QCA is protected by a provision that, in relation to access to 

services, the QCA is not subject to directions from the Ministers (QCA Act, s 12(2)(c)). 

The QCA Act also addresses potential conflicts of interest of the members of the QCA 

(QCA Act, s 219). 

5.30 The transparency of the DBCT Access Regime’s regulatory arrangements is supported 

by the public consultation requirements contained in the QCA Act. Such requirements 

include those in respect of: 

 declaration recommendations (QCA Act, ss 79(2) and 81-83) 

 the revocation of a declaration (QCA Act, ss 89-91) 

 the public register of access determinations (QCA Act, s 127) 

 the making of an access code (QCA Act, s 128(2)), and 

 the approval of, and amendments to, an access undertaking (QCA Act, 

ss 144-146).  

5.31 Enforcement mechanisms in the QCA Act include civil penalties, such as for providing 

false or misleading information to the QCA (QCA Act, s 230), and other relief through 

the Supreme Court of Queensland, such as injunctions to restrain hindering of access 

(QCA Act, s 153). 

Application and submissions 

5.32 The Queensland Government submits that the DBCT Access Regime ‘provides for the 

primacy of commercial negotiation and provides extensive information to access 

seekers’ and that ‘*t+here is independent and transparent regulation and 

enforcement’ of the regime’ (Application, p 41). 
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5.33 Brookfield submits that the DBCT Access Regime ‘is open, transparent and well 

understood by DBCT stakeholders’ (Brookfield submission, [10]). 

5.34 Asciano submits that the DBCT Access Regime is effective under current ownership 

and operating arrangements, but submits that the certification should lapse if the 

DBCT operator and the operator of above and/or below rail services serving the DBCT 

become commonly owned. 

The Council’s assessment 

5.35 The DBCT Access Regime encourages parties to enter into commercial negotiations to 

reach agreement on the terms and conditions of access and strikes an appropriate 

balance between the interests of service providers and access seekers. The QCA is 

sufficiently resourced and vested with appropriate powers under the QCA Act to 

enable it to undertake its duties independently and effectively.  

5.36 The DBCT Access Regime provides an appropriate level of comfort that, should the 

DBCT and rail operators come to be commonly owned, an integrated service provider 

will be prevented from treating its related businesses more favourably than those of 

its competitors. This is effected through express prohibitions on unfair differentiation 

by service providers (both during access negotiations and in the provision of access 

for users of declared services), the role and powers of the QCA and the enforcement 

provisions in the QCA Act. 

5.37 The DBCT Access Regime satisfies clauses 6(4)(a)-(c).  

Clause 6(4)(e): reasonable endeavours 

5.38 Clause 6(4)(e) requires that an effective access regime provides for a service provider 

to use all reasonable endeavours to meet the requirements of access seekers. The 

Council considers that an access regime may either incorporate clause 6(4)(e) 

explicitly, or through general provisions that have the same effect. 

The DBCT Access Regime 

5.39 The obligations on a service provider to satisfy an access seeker’s requirements are 

set out in s 101 of the QCA Act. In addition to a general requirement to make all 

reasonable efforts to try to satisfy the reasonable requirements of the access seeker, 

the service provider must supply the following specific information: 

 access pricing and the means of calculating the price 

 costs of providing the service 

 the access provider’s asset values 

 an estimate of spare capacity 

 a map of the facility and operational and safety information, and 

 information about any access determination made by the QCA in relation to 

the service. 
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5.40 A party receiving information under s 101 must not disclose that information to 

another person. If the QCA reasonably considers that the disclosure of certain 

information may be likely to damage the commercial activities of a service provider or 

access seeker, the QCA may either aggregate information, so that its disclosure is not 

unduly damaging, or authorise the service provider not to give the access seeker the 

confidential information.  

5.41 Section 5 of the 2011 Undertaking requires the provision of information sought by 

the access seeker prior to making an access application, including the information 

listed in s 101 of the QCA Act. The service provider is also required to provide an IAP 

within 20 business days of receipt of an access application, and the IAP must include 

information as to whether the access seeker’s demand can be accommodated. Where 

there is insufficient capacity, the access seeker must be given details of any queue 

and plans for capacity expansion. Section 12 of the 2011 Undertaking places a general 

obligation on DBCT Management to undertake capacity expansions and requires 

DBCT to use its best endeavours to ensure that the DBCT can handle increased 

capacity as soon as reasonably practicable after receiving an offer from a 

creditworthy access seeker to enter a binding agreement for coal handling for at least 

five years. 

Application and submissions 

5.42 The Queensland Government submits that the DBCT Access Regime imposes an 

explicit obligation on the service provider to use all reasonable endeavours to 

accommodate the requirements of an access seeker and therefore incorporates the 

principles of clause 6(4)(e). 

The Council’s assessment 

5.43 The DBCT Access Regime reasonably incorporates requirements that a service 

provider should use best endeavours to meet the requirements of access seekers. 

5.44 The DBCT Access Regime satisfies clause 6(4)(e). 

Clause 6(4)(f): access need not be on exactly the same terms  

5.45 Clause 6(4)(f) requires that an effective access regime should allow for access to be 

provided on different terms and conditions to different users. While terms of access 

may vary, clause 6(4)(f) does not entitle vertically integrated service providers to set 

terms that materially favour related upstream or downstream entities. 

The DBCT Access Regime 

5.46 Section 102 of the QCA Act specifically provides that a service provider is not required 

to provide access on the same terms under each access agreement. In negotiating 

access agreements (QCA Act, s 100) and in providing access (QCA Act, s 168C), a 

service provider must not unfairly differentiate between access seekers in a way that 

has a material adverse effect on the ability of one or more of the access seekers to 
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compete with other access seekers. This prohibition is considered at paragraph 5.26 

above. 

5.47 Section 168A of the QCA Act sets out the pricing principles which are to be taken into 

account by the QCA as arbitrator of any access dispute and in approving the terms of 

any access undertaking. Section 168A applies to both declared and undeclared 

services. Although it permits multi-part pricing and price discrimination, s 168A does 

not allow a related service provider to set terms and conditions that discriminate in 

favour of its downstream operations (or the operations of a related body corporate), 

except to the extent the cost of providing access to other operators is higher. 

Section 138A of the QCA Act provides that an approved access undertaking may 

require or permit the service provider to treat access seekers and users differently in 

circumstances stated in the undertaking. This does not authorise an approved access 

undertaking to require or permit the service provider to do anything inconsistent 

with the pricing principles in s 168A. The 2011 Undertaking only permits DBCT 

Management to differentiate access charges in order to reflect differences in costs or 

risks in providing access (2011 Undertaking, s 11.10). 

Application and submissions 

5.48 The Queensland Government submits that the DBCT Access Regime complies with 

clause 6(4)(f) because it explicitly acknowledges that access agreements do not need 

to be on the same terms and conditions but also contains prohibitions on unfair 

discrimination in favour of affiliated entities.  

5.49 As noted at paragraph 5.34 above, Asciano submits that the DBCT Access Regime is 

effective under current ownership and operating arrangements, but submits that the 

certification should lapse if the DBCT operator and the operator of above and/or 

below rail services serving the DBCT become commonly owned. 

The Council’s assessment  

5.50 The DBCT Access Regime provides that a service provider is not required to provide 

access to a declared service on the same terms under each access agreement. It 

safeguards against a service provider hindering access (see paragraphs 5.55-5.63 

below) or unfairly differentiating between access seekers in a way that has a material 

adverse effect on an access seeker’s ability to compete with other access seekers. 

These safeguards reasonably allow for potential price discrimination issues to be 

addressed should the DBCT operator and an operator of rail services serving the 

DBCT become commonly owned. 

5.51 The DBCT Access Regime satisfies clause 6(4)(f). 

Clauses 6(4)(g), (h), (i): dispute resolution  

5.52 An effective access regime requires a robust and effective procedure to resolve 

disputes where commercial negotiations and/or agreements between service 

providers and access seekers break down. For the dispute resolution processes to be 
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effective, the decisions of the dispute resolution body must bind the parties and be 

enforceable.  

5.53 The Council’s consideration of the DBCT Access Regime’s procedures for independent 

dispute resolution and enforcement mechanisms is set out in paragraphs 5.74-5.137 

below. For the reasons expressed there, the Council’s view is that these procedures 

adequately support the negotiation framework.  

5.54 The DBCT Access Regime satisfies clauses 6(4)(g), (h) and (i). 

Clause 6(4)(m): hindering access  

5.55 Clause 6(4)(m) requires that an effective access regime prohibit conduct for the 

purpose of hindering access. This principle applies to existing users and facility 

owners.  

The DBCT Access Regime 

5.56 Section 104 of the QCA Act prohibits a service provider or user of a declared service 

(or related body corporate) from engaging in conduct for the purposes of preventing 

or hindering a user’s access to a declared service under an access agreement. A 

service provider engages in such conduct if it provides (or proposes to provide) access 

on more favourable terms to itself than to a competitor. The prohibition applies to 

unfair discrimination in respect of: 

 the fees, tariffs or other payments to be made for access to the declared 

service by the service provider and the competitor, and 

 the nature and quality of the declared service provided, or proposed to be 

provided, to the service provider and competitor. 

A purpose of preventing or hindering access may be ascertained by inference from 

the conduct in question. 

5.57 Section 125 of the QCA Act mirrors the s 104 prohibition in the context of access 

determinations.  

5.58 The prohibitions on preventing or hindering access are enforceable under s 153 of the 

QCA Act. The Court may: 

 grant an injunction to restrain or compel conduct of the obstructer 

 award compensation for loss or damage suffered because of the 

contravention, or 

 make another order it considers appropriate.  

5.59 Sections 105 and 126 of the QCA Act provide the QCA with specific information 

gathering powers specifically in respect of possible breaches of ss 104 and 125 

(respectively). A failure to provide the requested information, without reasonable 

excuse, can result in a penalty of up to 500 penalty units or six months’ 

imprisonment. 
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Application and submissions 

5.60 The Queensland Government submits that the DBCT Access Regime prohibits conduct 

that hinders access and includes protections to ensure an access provider does not 

unfairly discriminate between access seekers.  

5.61 As noted at paragraph 5.34 above, Asciano submits that the DBCT Access Regime is 

effective under current ownership and operating arrangements, but submits that the 

certification should lapse if the DBCT operator and the operator of above and/or 

below rail services serving the DBCT become commonly owned. 

The Council’s assessment  

5.62 The DBCT Access Regime contains adequate prohibitions against a service provider or 

user of a declared service (or a related body corporate) from engaging in conduct for 

the purposes of preventing or hindering a user’s access to a declared service. The 

prohibitions are supported by the enforcement provisions in s 153 of the QCA Act. As 

comprehended by clause 6(4)(m), these enforceable prohibitions provide reasonably 

effective safeguards against conduct for the purpose of hindering access by an 

integrated service provider, should the DBCT operator and an operator of rail services 

serving the DBCT become commonly owned. 

5.63 The DBCT Access Regime satisfies clause 6(4)(m). 

Clause 6(4)(n): separate accounting 

5.64 Clause 6(4)(n) requires that an effective access regime should impose separate 

accounting arrangements on service providers for the elements of the business 

covered by the regime. Facility owners must make available financial information that 

focuses exclusively on the elements of their business subject to the regime. The 

availability of relevant accounting information facilitates the assessment of terms of 

access by access seekers and regulatory bodies. The Council considers that an 

effective access regime should include provisions that require a service provider to at 

least: 

 maintain a separate set of accounts for each service that is the subject of an 

access regime 

 maintain a separate consolidated set of accounts for all of the activities 

undertaken by the service provider and 

 allocate any costs that are shared across multiple services in an appropriate 

manner. 

The DBCT Access Regime  

5.65 The provider of a declared service must keep, in a form approved by the QCA, 

accounting records for the service separately from the accounting records relating to 

other operations of the service provider. 
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5.66 Section 10 of the 2011 Undertaking specifies information DBCT Management must 

include in confidential annual reports to the QCA (with a copy sent to each holder of 

access rights) and in annual and quarterly public reports. The information to be 

reported to the QCA is relevant to clause 6(4)(n) and includes: 

 asset base details 

 indexation of asset base 

 depreciation 

 corporate overheads 

 new assets 

 disposals 

 operating and maintenance costs, and 

 variances. 

Ring fencing  

5.67 An access undertaking may include details of the arrangements to be made by the 

owner or operator to separate the owner’s, or operator’s, operations concerning the 

service from other operations of the owner or operator concerning other commercial 

activity (QCA Act, s 137(2)(ea)). Section 9 of the 2011 Undertaking is headed ‘Ring 

Fencing’ and states that if DBCT Management acquires any upstream or downstream 

interests it will inform the QCA and prepare a draft amended undertaking setting out 

its ring fencing obligations. 

Application and submissions 

5.68 The Queensland Government submits that the DBCT Access Regime requires separate 

accounting arrangements for the elements of the business covered by the regime.  

5.69 As noted at paragraph 5.34 above, Asciano submits that the DBCT Access Regime is 

effective under current ownership and operating arrangements, but submits that the 

certification should lapse if the DBCT operator and the operator of above and/or 

below rail services serving the DBCT become commonly owned.  

5.70 Asciano also expresses concerns about information transferred to QR National. QR 

National (through its subsidiary QR Network Pty Ltd) holds a lease over the Goonyella 

rail network that serves the DBCT. Asciano’s subsidiary Pacific National competes with 

QR National in providing rail haulage services on the Goonyella rail system and 

Asciano is concerned that information about the DBCT that QR National receives to 

allow it to provide below rail services may benefit QR National’s above rail business. 

To minimise such risks, Asciano submits that the DBCT Access Regime should seek to 

ensure that appropriate safeguards are in place in respect of sensitive information 

about above rail operations. 
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The Council’s assessment 

5.71 Access to the Goonyella rail system is subject to the Queensland Rail Access Regime. 

QR National’s use of information received in the course of providing below rail 

services is subject to the prohibitions in the Queensland Rail Access Regime on 

hindering access and unfair discrimination. It is also subject to ring fencing 

requirements set out in the access undertaking given by QR Network and approved 

by the QCA on 1 October 2010.  

5.72 The DBCT Access Regime imposes adequate separate accounting arrangements on 

railway owners for the elements of their business covered by the regime. 

5.73 The DBCT Access Regime satisfies clause 6(4)(n). 
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Dispute resolution (clauses 6(4)(a)–(c), (g), (h), (i), (j), (k), (l), (o), 

6(5)(c)) 

Clauses 6(4)(a)–(c): dispute resolution  

5.74 Clause 6(4)(a) establishes commercial negotiation as a cornerstone in determining 

access outcomes. Clauses 6(4)(b) and (c) complement and underpin the principle in 

clause 6(4)(a). These principles recognise that regulatory measures can provide a 

means for dealing with situations where access providers and access seekers are 

unable to reach agreement through private commercial negotiations and that an 

effective access regime should establish an independent and credible dispute 

resolution procedure.  

5.75 In this way, the negotiation framework established by clauses 6(4)(a)-(c) is supported 

by the requirements for a dispute resolution procedure set out in clauses 6(4)(g)-(l), 

6(4)(o) and 6(5)(c) of the CPA.  

The DBCT Access Regime  

5.76 The DBCT Access Regime is intended to apply as a safety net in cases where an 

alternative to commercial negotiations is required. The DBCT Access Regime thus 

encourages access to be achieved through parties negotiating commercial 

arrangements that suit their particular circumstances.  

The Council’s assessment 

5.77 The DBCT Access Regime establishes the right for parties to negotiate access for 

services, with binding arbitration by the QCA available where agreement cannot be 

reached. 

5.78 The DBCT Access Regime satisfies clauses 6(4)(a)-(c).  

Clause 6(4)(g): independent dispute resolution  

5.79 The clause 6 principles recognise the need for an independent arbitration mechanism 

to complement and encourage genuine negotiations. Clause 6(4)(g) requires an 

effective access regime to contain a mechanism to ensure that parties to a dispute 

have recourse to an independent dispute resolution body. The arbitration framework 

should be designed to produce credible and consistent outcomes that promote 

confidence among the parties. 

5.80 Clause 6(4)(g) also provides that an effective access regime should require the parties 

to a dispute to fund some or all of the costs of having an independent body resolve 

the dispute. The costs of arbitration should not deter parties from seeking access. 

5.81 The Council’s past work in certification has raised the question of the balance 

between possible compromise of an arbitrator’s independence if it also acts as the 

access regime regulator on the one hand, and the value in an arbitrator being able to 

draw on past experience in relation to an access dispute, on the other. The Council is 
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not opposed in principle to the same body having both roles but it recognises the 

potential for issues of conflict to arise and the need for governments to consider the 

inclusion of safeguards.  

5.82 The Council has previously considered that it is likely to be in the public interest if 

arbitration determinations on access disputes are published (with appropriate 

treatment of confidential material), so that greater certainty may be given about the 

arbitrator’s likely approach to resolving disputes. In turn this may encourage parties 

to resolve disputes themselves without arbitration.  

The DBCT Access Regime  

5.83 Part 5, Division 5 of the QCA Act sets out an arbitration process for access disputes. 

The arbitration provisions apply to an access dispute if a ‘notice of dispute’ has been 

given to the QCA. A party may only give a notice of dispute if it has not agreed to deal 

with the dispute otherwise than by arbitration under the QCA Act. 

5.84 The QCA may order the parties to attend mediation to attempt to resolve the dispute. 

5.85 Part 7 of the QCA Act governs the conduct of arbitration hearings by the QCA and 

applies to the arbitration of access disputes under Part 5. It provides that hearings are 

normally to be held in private and that parties have a right to representation. Among 

other things, the QCA is required to act as speedily and with as little formality as 

possible and to afford natural justice. The QCA is empowered to give directions or do 

things necessary or expedient for a speedy hearing. The QCA may refer any matter to 

an expert for the matter and accept the expert’s statement as evidence and it may 

compel witnesses to attend and give evidence. 

5.86 Section 117 of the QCA Act provides that the QCA must make a written determination 

following arbitration of an access dispute in respect of a declared service. The 

determination may deal with any matter relating to access to the service, including 

matters that were not the basis for the access dispute. Before making a 

determination the QCA must give a draft determination to the parties, and when 

making a determination the QCA must provide reasons for its decision. In making an 

access determination, the QCA must have regard to matters set out in s 120 of the 

QCA Act (see paragraph 5.105 below). 

5.87 Section 119 of the QCA Act sets out restrictions on access determinations which can 

be made by the QCA and include that an access determination cannot: 

 be inconsistent with an approved access undertaking, access code or a 

binding ruling 

 reduce the amount of the service able to be obtained by a service provider 

 result in the access seeker, or someone else, becoming the owner, or one of 

the owners, of the facility, without the existing owner's agreement, or 

 require a service provider to pay some or all of the costs of extending the 

facility, unless the requirement is consistent with a requirement imposed by 
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an access undertaking approved by the QCA, and the QCA is satisfied about 

certain matters. 

5.88 The QCA may make any order it considers appropriate in respect of the costs of the 

arbitration in respect of both the parties' costs and the QCA’s costs (QCA Act, s 208). 

5.89 Section 127 of the QCA Act provides for a public register of access determinations. 

Commercially sensitive information must not be included in the public register. 

5.90 The 2011 Undertaking includes a process for resolving disputes that arise under it or 

in relation to the negotiation of access. In the first instance, any access dispute is 

referred to the chief executive officers (or their nominees) of DBCT Management and 

the access seeker. If the CEOs cannot resolve the dispute within 10 business days, the 

dispute may be referred, by agreement, to an independent expert or to the QCA. The 

decision of the expert is final and binding, but if a party believes that there was a 

manifest error in the expert’s determination, the matter may be referred to the QCA. 

Division 5 of Part 5 of the QCA Act will apply to disputes referred to the QCA under 

the DBCT Undertaking. The costs of the expert or the QCA and the parties’ 

reasonable costs are to be borne by the parties in proportion as determined by the 

expert or the QCA (as applicable). 

Application and submissions 

5.91 The Queensland Government submits that the DBCT Access Regime achieves the 

objectives of clause 6(4)(g) of the CPA by providing for the appointment of an 

independent expert to resolve disputes. 

The Council’s assessment 

5.92 The DBCT Access Regime provides for the independent resolution of disputes. The 

Council accepts that the QCA is established and resourced so as to enable it to 

maintain independence in exercising its regulatory functions.  

5.93 The DBCT Access Regime satisfies clause 6(4)(g). 

Clause 6(4)(h): binding decisions 

5.94 Clause 6(4)(h) provides that an effective access regime should have credible 

enforcement arrangements to ensure an arbitrator’s decision is binding and effective. 

The regime should give effect to the enforcement process through legislative 

provisions, with appropriate sanctions and remedies for non-compliance.  

5.95 State or territory access regimes may allow for appeal of the decision of a dispute 

resolution body. To satisfy clause 6(4)(h), the ultimate decision of the appeals body 

must also bind the parties.  

5.96 To satisfy clause 6(4)(h), an effective regime should not diminish any existing rights 

for appeal of an arbitrator’s decision. This does not require the creation of new 

appeal rights. 
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The DBCT Access Regime 

5.97 Section 118 of the QCA Act provides that the QCA may make an access determination 

which includes a requirement that the access provider and access seeker enter into 

an access agreement to give effect to a matter determined by the QCA. The QCA in 

making any determination under s 118 must take into account the interests of the 

access seeker (s 120(1)(c) of the QCA Act) and must not require an access seeker to 

take access on terms and conditions unacceptable to the access seeker. 

5.98 The enforcement provisions set out in Part 5, Division 8 of the QCA Act ensure that 

the parties to an access dispute are bound by an access determination. Section 152 

allows the Supreme Court of Queensland, upon the application of a party to an 

access determination, to make certain orders to enforce an access determination. 

Enforcement orders available to the Court include awards of compensation and 

granting of consent, interim, restraining and mandatory injunctions.  

5.99 Decisions made by the QCA may be reviewable by the Supreme Court of Queensland 

under the JR Act. The JR Act provides that a person aggrieved by a decision may seek 

a statutory order for review on the basis that: 

 there was a breach of the rules of natural justice 

 procedures required by law were not observed 

 the maker of the purported decision did not have jurisdiction 

 the decision was not authorised by the enactment under which it was 

purported to be made 

 the decision was an improper exercise of power 

 the decision involved an error of law  

 the decision was induced or affected by fraud 

 there was no evidence to justify the decision, or 

 the decision was otherwise contrary to law. 

Statutory orders for review can also be sought for a failure to make a decision or in 

respect of conduct related to the making of a decision. 

5.100 If an application is successful, the Court may make orders to: 

 set aside the decision 

 remit the matter to the decision-maker for further consideration 

 declare the rights of all parties in respect of the matter, or 

 direct the parties to do anything that the Court considers appropriate. 

The decision of the Supreme Court is binding on the parties, subject to any appeal to 

the Queensland Court of Appeal. 
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Application and submissions 

5.101 The Queensland Government submits that the DBCT Access Regime satisfies 

clause 6(4)(h) of the CPA by providing for binding dispute resolution and judicial 

review of any decision by the QCA. 

The Council’s assessment 

5.102 The dispute resolution processes in the 2011 Undertaking and the QCA Act ultimately 

bind the parties, whether by referral to an expert or the QCA (in the case of the 2011 

Undertaking) or upon the making of an access determination by the QCA (in the case 

of the QCA Act). An access determination is enforceable in the same manner as a 

judgment or Court order. There is no provision in the DBCT Access Regime for merits 

review of the QCA’s decisions but existing rights of ‘appeal’, in the nature of judicial 

review in the Supreme Court of Queensland, are preserved. A party may seek review 

of an access determination on a question of law arising out of a QCA determination.  

5.103 The DBCT Access Regime satisfies clause 6(4)(h). 

Clause 6(4)(i): principles for dispute resolution 

5.104 Clause 6(4)(i) sets out factors the dispute resolution body is to take into account 

when deciding terms of access. The Council considers that clause 6(4)(i) applies to 

any body responsible for determining the terms and conditions of access. Clause 

6(4)(i) covers both price and non price access terms. Where relevant, the dispute 

resolution body should also be obliged to take account of the clause 6(5)(b) principles 

in considering access prices. 

The DBCT Access Regime 

5.105 Section 120 of the QCA Act provides that in making an access determination, the QCA 

must have regard to the following matters:  

(a) the object of Part 5 

(b) the service provider’s legitimate business interests and investment in the 

facility 

(c) the legitimate business interests of persons who have, or may acquire, 

rights to use the service 

(d) the public interest, including the benefit to the public in having competitive 

markets 

(e) the value of the service to the access seeker or a class of access seekers  

(f) the direct costs to the service provider of providing access to the service, 

including any costs of extending the facility, but not costs associated with 

losses arising from increased competition 

(g) the economic value to the service provider of any extensions to, or other 

additional investment in, the facility that the access provider or access 

seeker has undertaken or agreed to undertake 
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(h) the quality of the service 

(i) the operational and technical requirements necessary for the safe and 

reliable operation of the facility 

(j) the economically efficient operation of the facility 

(k) the effect of excluding existing assets for pricing purposes, and 

(l) the pricing principles mentioned in s 168A. 

The QCA may also take into account any other matters relating to the matters 

mentioned in above which it considers are appropriate. 

5.106 Section 138 of the QCA Act provides that the QCA may approve a draft access 

undertaking only if it considers it appropriate to do so having regard to each of the 

following:  

(a) the object of Part 5 

(b) the legitimate business interests of the owner or operator of the service 

(c) if the owner and operator of the service are different entities—the 

legitimate business interests of the operator of the service are protected 

(d) the public interest, including the public interest in having competition in 

markets (whether or not in Australia) 

(e) the interests of persons who may seek access to the service, including 

whether adequate provision has been made for compensation if the rights 

of users of the service are adversely affected 

(f) if the service is a declared service, the effect of excluding existing assets for 

pricing purposes, and the pricing principles mentioned in s 168A, and 

(g) any other issues the QCA considers relevant. 

5.107 Section 137 of the QCA Act set out the matters which may be contained in an access 

undertaking and includes: 

 requirements for the safe operation of the facility, and 

 how contributions by users to the cost of establishing or maintaining the 

facility will be taken into account in calculating charges for access to the 

service. 

Application and submissions 

5.108 The Queensland Government submits that the DBCT Access Regime provides 

principles of dispute resolution to guide the QCA that substantially mirror the 

principles set out in clause 6(4)(i). This allows the QCA to set access terms where 

agreement cannot be reached and ensures that the interests of both service 

providers and access seekers are adequately considered.  

The Council’s assessment 

5.109 The factors set out in ss 120 and 138 of the QCA Act reasonably reflect the 

requirements of clause 6(4)(i). 
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5.110 The DBCT Access Regime satisfies clause 6(4)(i) of the CPA.  

Clause 6(4)(j): facility extension 

5.111 In some situations, the needs of an access seeker can be met only by an extension of 

the facility’s geographic range or an expansion of its capacity. These matters should 

be subject, in the first instance, to negotiation between the parties. When parties 

cannot reach an agreement, the arbitrator should be empowered to determine, 

subject to the clause 6(4)(j) criteria, whether the owner should be required to extend 

or permit extension of the facility. 

The DBCT Access Regime 

5.112 Section 119(4)of the QCA Act provides that an access determination may require the 

service provider to extend or permit the extension of, the facility if:  

(a) the requirement is consistent with a requirement imposed under an 

approved access undertaking, and the QCA is satisfied that: 

(i) the extension will be technically and economically feasible and 

consistent with the safe and reliable operation of the facility and 

(ii) the legitimate business interests of the owner and operator of the 

facility are protected, or 

(b) the service provider is the owner or operator of the facility and the QCA is 

satisfied that:  

(i) the extension will be technically and economically feasible and 

consistent with the safe and reliable operation of the facility and 

(ii) the legitimate business interests of the owner and operator of the 

facility are protected,  

and the QCA imposes a requirement on a person other than the service 

provider to pay the costs of extending the facility.  

5.113 In addition, s 137 of the QCA Act provides that an access undertaking may include 

terms relating to extending the facility. Section 12 of the 2011 Undertaking makes 

extensive provision for terminal capacity expansion. 

Application and submissions 

5.114 The Queensland Government submits that the DBCT Access Regime satisfies clause 

6(4)(j) because it provides that the owner of a facility may be required to extend the 

facility where the extension is technically and economically feasible and consistent 

with the safe and reliable operation of the DBCT. The owner's legitimate interests 

must also be taken into account.  

The Council’s assessment 

5.115 The DBCT Access Regime encourages parties to negotiate terminal capacity expansion 

in accordance with s 7 of the 2011 Undertaking but empowers the QCA to make a 
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determination requiring or permitting extension subject to technical, and economic 

feasibility and the interests of the service provider. 

5.116 The DBCT Access Regime satisfies clause 6(4)(j).  

Clause 6(4)(k): a material change in circumstances 

5.117 Clause 6(4)(k) provides for an access arrangement to be revoked or modified 

following a material change of circumstances. The Council considers that this clause 

should not be interpreted in a way that would compromise the certainty of 

contractual arrangements. Once an agreement is signed—whether through 

commercial negotiation or following arbitration—it should govern the relationship 

between the parties.  

The DBCT Access Regime  

5.118 The DBCT Access Regime provides for revocation or modification of access 

arrangements in that: 

 a declaration may be revoked where the access criteria cease to be satisfied 

(QCA Act, ss 88-94) 

 an access determination may be varied or revoked where there is a material 

change in circumstances ( QCA Act, ss 127A to 127D), and 

 the QCA may require DBCT Management to give a draft undertaking 

amending the 2011 Undertaking (QCA Act, ss 139-143). 

Application and submissions 

5.119 The Queensland Government submits that the DBCT Access Regime satisfies clause 

6(4)(k) by providing mechanisms to deal with a material change in circumstances. 

The Council’s assessment 

5.120 The DBCT Access Regime reasonably provides for revocation or amendment of an 

access arrangement where there is a material change in circumstances. 

5.121 The DBCT Access Regime satisfies clause 6(4)(k). 

Clause 6(4)(l): compensation 

5.122 Clause 6(4)(l) provides that a dispute resolution body should only impede a person’s 

existing right to use a facility when it has considered the case for compensating that 

person. The Council does not interpret this to mean that an access regime need allow 

a dispute resolution body to impede existing rights but, where a dispute resolution 

body can do this, it must also be empowered to determine appropriate 

compensation. 
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The DBCT Access Regime  

5.123 Section 119 of the QCA Act provides that the QCA may not make an access 

determination that reduces the amount of the service able to be obtained by a 

service provider unless the QCA considers and, if appropriate, makes an award of 

compensation that is factored into the price of access. Section 138(2)(e) provides that 

the QCA in approving a draft access undertaking must take into account, when 

assessing the interests of persons who may seek access to the service, whether 

adequate provision has been made for compensation if the rights of users of the 

service are adversely affected. 

Application and submissions 

5.124 The Queensland Government submits that the DBCT Access Regime satisfies clause 

6(4)(l) by providing mechanisms for considering and awarding compensation if the 

existing rights of a service provider or user are impeded. 

The Council’s assessment 

5.125 The DBCT Access Regime reasonably provides for the appropriate payment of 

compensation where a person’s existing right to use the DBCT is impeded. 

5.126 The DBCT Access Regime satisfies clause 6(4)(l). 

Clause 6(4)(o): access to financial information 

5.127 An effective access regime should provide the dispute resolution body and other 

relevant bodies (for example, regulators and appeals bodies) with the right to inspect 

all financial documents pertaining to the service. This principle seeks to ensure that 

the dispute resolution body and other relevant bodies have access to all information 

necessary to properly assess and settle any issues relating to third party access. 

The DBCT Access Regime  

5.128 Part 6 of the QCA Act sets out the provisions relating to investigations undertaken by 

the QCA. The QCA may give written notice to a person requiring that they provide a 

statement or produce documents by a reasonable date. The QCA may inspect, make 

copies of or take possession of documents that have been produced to it, as 

necessary for the investigation. Provision is made for protecting confidential 

information supplied to the QCA during an investigation. The QCA can give written 

notice requiring information or documents to be produced to the QCA. The QCA is 

also able to summon a person to appear as a witness. Penalties of up to 1000 penalty 

units or one year’s imprisonment apply for failures to produce information or appear 

as a witness without a reasonable excuse. 

5.129 Part 7 of the QCA Act governs the conduct of arbitration hearings by the QCA. The 

information gathering powers under this Part substantially reflect the powers given to 

the QCA under Part 6.  
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5.130 The 2011 Undertaking includes an acknowledgement of the right of the QCA to 

request information and a commitment by DBCT Management to comply with such 

requests (2011 Undertaking, Part 7). 

Application and submissions 

5.131 The Queensland Government submits that the DBCT Access Regime satisfies clause 

6(4)(o) by providing for the QCA to obtain all relevant financial information and for 

the protection of confidential information. 

The Council’s assessment 

5.132 The DBCT Access Regime reasonably provides for the QCA to acquire all information 

necessary to assess and settle issues between parties to access arrangements. 

5.133 The DBCT Access Regime satisfies clause 6(4)(o). 

Clause 6(5)(c): merits reviews of arbitration determinations  

5.134 Clause 6(5)(c) provides that where an access regime provides for merits review, the 

review should be limited to information submitted to the original decision-maker.  

The DBCT Access Regime  

5.135 The DBCT Access Regime does not provide for merits review. However, a person 

aggrieved by a decision of the QCA under the DBCT Access Regime may seek judicial 

review (see paragraphs 5.99-5.100 above). 

Application and submissions 

5.136 The Queensland Government submits that because merits review is not provided for 

the DBCT Access Regime’s compliance with clause 6(5)(c) is unnecessary. 

The Council’s assessment 

5.137 Merits review of arbitration outcomes or regulatory decisions is not a mandatory 

requirement under the clause 6 principles. The Council does not consider that the 

absence of merits review of QCA decisions is a basis on which to conclude that the 

DBCT Access Regime should not be certified. 
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Efficiency promoting terms and conditions of access (clauses 6(4)(a)–

(c), (e), (f), (i), (k), (n), 6(5)(a) and (b)) 

5.138 An effective access regime must enable outcomes that enhance the objective of 

efficient use of and investment in significant bottleneck infrastructure, thereby 

promoting competition. An effective regime needs to:  

 incorporate an objects clause that provides a clear statement that the 

purpose of regulating third party access is to promote economic efficiency 

in the operation, use and investment in infrastructure thereby promoting 

competition in upstream and downstream markets (clause 6(5)(a)) 

 provide a robust framework for negotiating agreements and resolving 

disputes by including:  

 a right to negotiate access supported by binding dispute resolution 

(clauses 6(4)(a)-(c), (g) and (h)) 

 an obligation on the service provider to negotiate in good faith 

(clause 6(4)(e)), and  

 a requirement to make available necessary information (clauses 

6(4)(n) and (o)) 

 provide an entitlement to revoke or modify an access agreement where 

there has been a material change in circumstances (clause 6(4)(k))  

 enable efficient access terms and conditions while providing considerable 

discretion and flexibility in setting prices (clauses 6(4)(f) and 6(4)(i) specify 

the considerations/factors that a dispute resolution body should take into 

account when determining access terms), and  

 require that regulated access prices be set to cover costs, provide a return 

on investment that is commensurate with the risks involved and provide 

incentives to reduce costs or otherwise improve productivity (clause 

6(5)(b)).  

The DBCT Access Regime  

5.139 Section 69E of the QCA Act states that the object of Part 5 of the QCA Act is 

[t]o promote the economically efficient operation of, use of and investment in, 

significant infrastructure by which services are provided, with the effect of 

promoting effective competition in upstream and downstream markets.  

5.140 The pricing principles in s 168A of the QCA Act require that the price of access to 

declared or undeclared services should:  

(a) generate expected revenue for the service that is at least enough to meet 

the efficient costs of providing access to the service and include a return on 

investment commensurate with the regulatory and commercial risks 

involved 
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(b) allow for multi-part pricing and price discrimination when it aids efficiency 

(c) not allow a related service provider to set terms and conditions that 

discriminate in favour of the downstream operations of the service provider 

(or a related body corporate), except to the extent the cost of providing 

access to other operators is higher, and  

(d) provide incentives to reduce costs or otherwise improve productivity. 

5.141 The QCA must consider the pricing principles when it makes an access determination 

and when it approves access undertakings for declared services (QCA Act, ss 120(l) 

and 138(g)).  

Application and submissions 

5.142 The Queensland Government submits that: 

 the inclusion of the objects clause in s 69E of the QCA Act reflects the 

language used in clause 6(5)(a) and the corresponding objects clause in 

s 44AA(a) of the TPA, and 

 clause 6(5)(b) of the CPA is satisfied by the pricing principles set out in 

s 168A of the QCA Act. 

The Council’s assessment 

5.143 As already noted, the Council considers that the DBCT Access Regime satisfies clauses 

6(4)(a)-(c),(g) and (h), 11  clause 6(4)(e), 12  clause 6(4)(f), 13  clause 6(4)(i), 14  clause 

6(4)(k)15 and 6(4)(n).16 

5.144 The Council considers that the objects clause in s 69E of the QCA Act satisfies clause 

6(5)(a). 

5.145 The DBCT Access Regime’s pricing principles in s 168A of the QCA Act mirror the 

principles in clause 6(5)(b) and allow for regulated access prices be set to cover costs, 

provide a return on investment that reflects the risks involved, not allow a related 

service provider to set terms and conditions that discriminate in favour of its 

downstream operations (except where the cost of providing access is higher), and 

provide incentives to reduce costs or otherwise improve productivity. The DBCT 

Access Regime therefore satisfies the principles in clause 6(5)(b). 

                                                           
11

  Paragraphs 5.35-5.36 above. 
12

  Paragraph 5.43 above. 
13

  Paragraph 5.50 above. 
14

  Paragraph 5.109 above. 
15

  Paragraph 5.120 above. 
16

  Paragraphs 5.71 and 5.72 above. 
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5.146  The DBCT Access Regime satisfactorily incorporates efficiency promoting terms and 

conditions of access in accordance with clauses 6(4)(a)–(c), (e), (f), (i), (k), (n), 6(5)(a) 

and (b) of the CPA. 
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6 Assessment against the objects of Part IIIA 

6.1 The Council in recommending on the certification of an access regime and the 

Minister in making a decision on certification must have regard to the objects of Part 

IIIA (TPA, ss 44M(4)(aa) and 44N(2)(aa)). 

6.2 The objects of Part IIIA are to: 

(a) promote the economically efficient operation of, use of and investment in 

the infrastructure by which services are provided, thereby promoting effective 

competition in upstream and downstream markets; and 

(b) provide a framework and guiding principles to encourage a consistent 

approach to access regulation in each industry (TPA, s 44AA). 

The DBCT Access Regime 

6.3 The objects clause in s 69E of the QCA Act is reproduced in paragraph 5.139 above. 

Application and submissions 

6.4 The Queensland Government submits that the DBCT Access Regime has regard to the 

objects of Part IIIA through s 69E of the QCA Act, and notes that s 69E is very similar 

in wording to s 44AA(a) of the TPA and to clause 6(5)(a). The Queensland 

Government argues that the consistency objective is achieved through the structure 

of the TPA and the clause 6 principles. It submits that the fundamental purpose of the 

objective is fostering a consistent approach to access regulation between 

commonwealth and state access regimes and that this is achieved through ‘the 

effective and consistent application of the Clause 6 Principles by the Council and the 

Commonwealth Minister’ (Application, p 78). The Queensland Government submits 

that the DBCT is the only Queensland port subject to access regulation. It notes that 

access to other Queensland ports can be sought by applying for declaration under the 

QCA Act, and that the approach the QCA is likely to adopt to any services so declared 

would be consistent with its approach to the DBCT. 

6.5  Asciano argues that the objectives set out in s 44AA 

mean that in order for the DBCT access regime to be effective it must: 

 contain obligations to promote the economic operation of the DBCT and 

promote investment in the DBCT; 

 contain obligations to encourage third party access in the market served by 

the DBCT and related upstream markets, such as the above rail market, via 

the effective separation of the competitive and non-competitive 

operations, including effective prohibitions on preferential treatment; and 

 seek to be generally consistent with access regimes which apply to 

connecting infrastructure (Asciano Submission, pp 1-2). 

6.6 Asciano submits that the DBCT Access Regime is effective in respect of these 

requirements because: 
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 ownership and operation of the DBCT is fully separated from relevant rail 

activities, and 

 rail operators are afforded equal operational treatment by the DBCT. 

6.7 For the reasons set out in paragraph 5.70 above, Asciano submits that improvements 

could be made to the DBCT Access Regime in respect of safeguarding information 

required by QR National. Asciano also submits that improvements could be made to 

incentives for coordinating the DBCT with the Goonyella coal chain and the 

transparency of DBCT operational processes. 

6.8 Brookfield observes that s 69E of the QCA mirrors the objects of Part IIIA. Brookfield 

also gives examples of how the DBCT Access Regime has operated consistently with 

those objects, namely: 

 the investment in and achievement of substantially increased capacity of 

the DBCT, and 

 efficient submission and approval of the 2011 Undertaking and the stability 

of the regulatory framework. 

The Council’s assessment 

6.9 The Council acknowledges that the stated object of the DBCT Access Regime in s 69E 

of the QCA Act substantially reflects the objects of Part IIIA. The alignment of the 

objects clause of a state or territory access regime with the objects of Part IIIA is a 

requirement of clause 6(5)(a) of the CPA and this is discussed in paragraphs 

5.138-5.146 above. 

6.10 In having regard to the objects of Part IIIA as a part of considering its 

recommendation in relation to certification of a state or territory access regime, the 

Council is undertaking a broader inquiry in which the Council considers whether the 

intent and operation of the Regime as a whole, guided by its stated object, accords 

with the objects of Part IIIA. In the Council’s view, the assessment of the effectiveness 

of an access regime against the objects of Part IIIA must be a pragmatic one.  

6.11 In relation to the efficiency object in paragraph (a) of s 44AA, the Council refers to its 

discussion in paragraphs 5.138–5.146 above in which it concludes that the DBCT 

Access Regime satisfactorily incorporates terms of access that promote efficiency. In 

the Council’s view it is reasonable to expect that an effective access regime will 

materially enhance competition and efficiency in a way that promotes this object.  

6.12 Regarding Asciano’s concerns and requests outlined in paragraph 6.7 above, the 

Council does not consider that a regime must be optimal in order to be consistent 

with the objects of Part IIIA. Concerns about the day to day operation of the DBCT 

Access Regime are appropriately dealt with within the regime itself. 

6.13 In relation to the consistency object in paragraph (b) of s 44AA, the Council, in its final 

recommendation in respect of the application for certification of the WA Rail Access 

Regime (NCC 2010c), took the view that this clause militated against certification of a 
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regime that did not support development of a consistent approach to regulation of 

access across a particular infrastructure type in a state or territory.  

6.14 In other situations the Council considers that consistency of regulation of a form of 

infrastructure at a national level may also be relevant in the context of having regard 

to the objects of Part IIIA in making a recommendation on an application for 

certification.  

6.15 In reaching his decision to certify the WA Rail Access Regime the Commonwealth 

Minister took a different view. He considered that the second limb of the objects 

clause required him to consider how the WA Rail Access Regime sat within the 

framework and guiding principles established by Part IIIA to encourage a consistent 

approach to access regulation in each industry. The Minister was of the view that the 

phrase “in each industry” refers to consistency across different industries rather than 

the approach adopted by the Council in relation to the WA Rail Access Regime which, 

in that case, was concerned with consistency within the WA rail industry. 

6.16 The Council considers that both interpretations are open and that, depending on the 

circumstances of a particular certification application, either interpretation (or both 

of them) may be relevant. 

6.17 The services provided by the DBCT are currently the only Queensland port services 

subject to access regulation. However, the Council is confident that the QCA would 

take an approach to any other port services declared under the QCA Act that is 

similar to its approach to the DBCT. Thus the QCA Act and the other elements which 

comprise the DBCT Access Regime support the application of a consistent approach 

to the regulation of port services in Queensland. Furthermore, the process whereby 

this regime and other state access regimes relating to port services are subject to 

certification applications assists in ensuring that each applies a framework and 

guiding principles that encourages broader consistency of access regulation. 

6.18 The DBCT Access Regime is consistent with the objects of Part IIIA and, having regard 

to these objects, the regime should be certified. 
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7 Duration of certification 

7.1 When recommending to the Commonwealth Minister on the certification of an 

access regime, the Council must also recommend the period that certification should 

remain in force (s 44(M)(5) of the TPA). 

7.2 A certification remains in force for the duration specified in the Commonwealth 

Minister’s decision unless the relevant state or territory ceases to be a party to the 

CPA. There is no mechanism in the TPA for revocation or early termination of a 

certification. Where an access regime has been certified, the Council and decision-

making Ministers are bound to follow that certification. The Council must not 

recommend declaration of (and the Minister must not declare) a service covered by 

the access regime unless there have been substantial modifications to the access 

regime or the clause 6 principles since certification. 

Application and submissions  

7.3 The Queensland Government seeks certification for 10 years. 

7.4 Asciano submits that: 

any changes in the ownership and operating structures of the DBCT which result 

in relevant above rail and/or below rail assets being owned and/or operated by 

DBCT associated entities should be cause  for the effectiveness of the regime to 

be reassessed (Asciano submission, pp 2-3). 

7.5 Asciano notes that reassessment of a certified regime is problematic in the absence 

of a certification revocation process in Part IIIA. Asciano submits that the certification 

should lapse should the DBCT and related above and/or below rail operations 

become commonly owned.  

7.6 Brookfield submits that expansion of terminal infrastructure requires substantial and 

long term capital commitment and that facilities are typically built to last 50 years or 

longer. Brookfield argues that a certification period of ‘at least ten years, preferably 

longer’ is appropriate ‘as long term regulatory certainty is necessary to instil 

confidence that investments can be made within settings that remain predictable for 

the longer term’ (Brookfield submission, [17]). 

The Council’s assessment 

7.7 In considering the duration of a certification, the Council weighs the need for 

regulatory certainty against the recognition that there may be changes in the market 

environment and the fact that there is no mechanism in the TPA for revocation of a 

certification.17 

                                                           
17

  A service that is subject to a certified state or territory access regime may nevertheless be 

declared under Part IIIA where the Council believes there have been substantial modifications 

to the access regime or the relevant principles in the CPA since the regime was certified. 
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7.8 DBCT coal services are taken to be subject to the DBCT Access Regime for 10 years 

from 8 September 2010. The Council considers that it is logical for the duration of any 

certification of the DBCT Access Regime to be similar to the period to which it is 

intended to apply to DBCT coal services. In the event that the declaration of the DBCT 

coal services is renewed or extended, the state minister may apply for the 

certification to be extended (TPA, s 44NA). 

7.9 In respect of Asciano’s submission that the certification should lapse if the DBCT and 

rail facilities become commonly owned, the Council does not consider that Part IIIA 

contemplates the conditional certification of access regimes. 

7.10 A certification period of 10 years is appropriate. 
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Appendix A ─ The clause 6 principles 

6(2) The regime to be established by Commonwealth legislation is not intended to cover a service 

provided by means of a facility where the State or Territory Party in whose jurisdiction the 

facility is situated has in place an access regime which covers the facility and conforms to the 

principles set out in this clause unless: 

(a) the Council determines that the regime is ineffective having regard to the influence of 

the facility beyond the jurisdictional boundary of the State or Territory; or 

(b) substantial difficulties arise from the facility being situated in more than one 

jurisdiction. 

6(3) For a State or Territory access regime to conform to the principles set out in this clause, it 

should: 

(a) apply to services provided by means of significant infrastructure facilities where: 

(i) it would not be economically feasible to duplicate the facility; 

(ii) access to the service is necessary in order to permit effective competition in a 

downstream or upstream market; and 

(iii) the safe use of the facility by the person seeking access can be ensured at an 

economically feasible cost and, if there is a safety requirement, appropriate 

regulatory arrangements exist; and 

(b) reasonably incorporate each of the principles referred to in subclause (4) and (except 

for an access regime for: electricity or gas that is developed in accordance with the 

Australian Energy Market Agreement; or the Tarcoola to Darwin railway) subclause (5). 

There may be a range of approaches available to a State or Territory Party to incorporate each 

principle. Provided the approach adopted in a State or Territory access regime represents a 

reasonable approach to the incorporation of a principle in subclause (4) or (5), the regime can 

be taken to have reasonably incorporated that principle for the purposes of paragraph (b). 

6(3A) In assessing whether a State or Territory access regime is an effective access regime under the 

Trade Practices Act 1974, the assessing body: 

(a) should, as required by the Trade Practices Act 1974, and subject to section 44DA, not 

consider any matters other than the relevant principles in this Agreement. Matters 

which should not be considered include the outcome of any arbitration, or any 

decision, made under that access regime; 

(b) should recognise that, as provided by ss 44DA(2) of the Trade Practices Act 1974, an 

access regime may contain other matters that are not inconsistent with the relevant 

principles in this Agreement. 

6(4) A State or Territory access regime should incorporate the following principles: 

(a) Wherever possible third party access to a service provided by means of a facility 

should be on the basis of terms and conditions agreed between the owner of the 

facility and the person seeking access. 

(b) Where such agreement cannot be reached, governments should establish a right for 

persons to negotiate access to a service provided by means of a facility. 

(c) Any right to negotiate access should provide for an enforcement process. 

(d) Any right to negotiate access should include a date after which the right would lapse 

unless reviewed and subsequently extended; however, existing contractual rights and 
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obligations should not be automatically revoked. 

(e) The owner of a facility that is used to provide a service should use all reasonable 

endeavours to accommodate the requirements of persons seeking access. 

(f) Access to a service for persons seeking access need not be on exactly the same terms 

and conditions. 

(g) Where the owner and a person seeking access cannot agree on terms and conditions 

for access to the service, they should be required to appoint and fund an independent 

body to resolve the dispute, if they have not already done so. 

(h) The decisions of the dispute resolution body should bind the parties; however, rights 

of appeal under existing legislative provisions should be preserved. 

(i) In deciding on the terms and conditions for access, the dispute resolution body should 

take into account: 

(i) the owner’s legitimate business interests and investment in the facility; 

(ii) the costs to the owner of providing access, including any costs of extending the 

facility but not costs associated with losses arising from increased competition 

in upstream or downstream markets; 

(iii) the economic value to the owner of any additional investment that the person 

seeking access or the owner has agreed to undertake; 

(iv) the interests of all persons holding contracts for use of the facility; 

(v) firm and binding contractual obligations of the owner or other persons (or both) 

already using the facility; 

(vi) the operational and technical requirements necessary for the safe and reliable 

operation of the facility; 

(vii) the economically efficient operation of the facility; and 

(viii) the benefit to the public from having competitive markets. 

(j) The owner may be required to extend, or to permit extension of, the facility that is 

used to provide a service if necessary but this would be subject to: 

(i) such extension being technically and economically feasible and consistent with 

the safe and reliable operation of the facility; 

(ii) the owner’s legitimate business interests in the facility being protected; and  

(iii) the terms of access for the third party taking into account the costs borne by 

the parties for the extension and the economic benefits to the parties resulting 

from the extension. 

(k) If there has been a material change in circumstances, the parties should be able to 

apply for a revocation or modification of the access arrangement which was made at 

the conclusion of the dispute resolution process. 

(l) The dispute resolution body should only impede the existing right of a person to use a 

facility where the dispute resolution body has considered whether there is a case for 

compensation of that person and, if appropriate, determined such compensation. 

(m) The owner or user of a service shall not engage in conduct for the purpose of hindering 

access to that service by another person. 

(n) Separate accounting arrangements should be required for the elements of a business 

which are covered by the access regime. 
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(o) The dispute resolution body, or relevant authority where provided for under specific 

legislation, should have access to financial statements and other accounting 

information pertaining to a service. 

(p) Where more than one State or Territory regime applies to a service, those regimes 

should be consistent and, by means of vested jurisdiction or other cooperative 

legislative scheme, provide for a single process for persons to seek access to the 

service, a single body to resolve disputes about any aspect of access and a single forum 

for enforcement of access arrangements. 

6(5) A State, Territory or Commonwealth access regime (except for an access regime for: 

electricity or gas that is developed in accordance with the Australian Energy Market 

Agreement; or the Tarcoola to Darwin railway) should incorporate the following principles: 

(a) Objects clauses that promote the economically efficient use of, operation and 

investment in, significant infrastructure thereby promoting effective competition in 

upstream or downstream markets. 

(b) Regulated access prices should be set so as to: 

(i)  generate expected revenue for a regulated service or services that is at least 

sufficient to meet the efficient costs of providing access to the regulated service 

or services and include a return on investment commensurate with the 

regulatory and commercial risks involved; 

(ii) allow multi-part pricing and price discrimination when it aids efficiency; 

(iii) not allow a vertically integrated access provider to set terms and conditions 

that discriminate in favour of its downstream operations, except to the extent 

that the cost of providing access to other operators is higher; and 

(iv) provide incentives to reduce costs or otherwise improve productivity. 

(c) Where merits review of decisions is provided, the review will be limited to the 

information submitted to the original decision-maker except that the review body: 

(i) may request new information where it considers that it would be assisted by 

the introduction of such information; 

(ii) may allow new information where it considers that it could not have reasonably 

been made available to the original decision-maker; and 

(iii) should have regard to the policies and guidelines of the original decision-maker 

(if any) that are relevant to the decision under review. 
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Appendix B ─ Information taken into account by the Council  

Author Date Title 

Applications and submissions 

Queensland 
Government 

16 December 
2010 

Application to the National Competition Council for a 
Recommendation on the Effectiveness of an Access Regime: 
Queensland Third Party Access Regime for coal handling services at 
the Dalrymple Bay Coal Terminal (Application) 

Asciano (Asciano 
Limited 

14 February 
2011 

Certification of Dalrymple Bay Coal Terminal Access Regime (Asciano 
submission) 

Brookfield 
(Brookfield 
Infrastructure 
Partners L.P.) 

14 February 
2011 

Application for Certification of the Dalrymple Bay Coal Terminal 
Access Regime: Submission from Brookfield Infrastructure Partners 
L.P. (Brookfield submission) 

References 

NCC (National 
Competition 
Council) 

2009 NSW Water Industry Access Regime - Final Recommendation 

NCC 2010a Certification of State and Territory Access Regimes, A guide to 
Certification under Part IIIA of the Trade Practices Act 1974 (Cth), 
October 2010 (Version 3.1) 

NCC 2010b Queensland Rail Access Regime: Application for certification under s 
44M of the Trade Practices Act 1974; Final Recommendation, 
22 November 2010 

NCC 2010c Western Australian Rail Access Regime: Application for certification 
as an effective access regime–section 44M Trade Practices Act 1974 
(Cth); Final Recommendation, 13 December 2010 

Acts and other instruments 

  Trade Practices Act 1974 (Cth) (TPA) (renamed Competition and 
Consumer Act 2010 (Cth) with effect from 1 January 2011). 

  Judicial Review Act 1991 (Qld) (JR Act). 

  Motor Accident Insurance and Other Legislation Amendment Act 
2010 (Qld) (Amendment Act). 

  Queensland Competition Authority Act 1997 (Qld) (QCA Act). 

  Trade Practices Amendment (Infrastructure Access) Act 2010 (Cth). 

  Trade Practices Amendment (National Access Regime) Bill 2005 
(Cth), Explanatory Memorandum. 

  Transport Infrastructure Act 1994 (Qld) (TI Act). 

  Transport Operations (Marine Safety) Act 1994 (Qld) (TOMS Act) 

 

Note: No confidential material was included in the Application, Asciano submission or Brookfield submission. 
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Appendix C – Chronology  

 

Date Event 

16 December 2010 Application received by the Council 

21 December 2010 Notice of the application published in The Australian and on the 

Council’s website, inviting submissions in response to the 

application. Interested parties notified. 

14 February 2011 Closing date for submissions on the application  

16 March 2011 Council publishes draft recommendation 

18 April 2011 Closing date for submissions on the draft recommendation 

10 May 2011 Council makes final recommendation to Commonwealth Minister 

 


